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ARGUED  AND  DETERMINED 


IN    THE 


COURT    OF    COMMON   PLEAS, 


FOR  THE 


CITY  AND   COUNTY  OF   NEW  YORK. 


HEGEMAN  &  Co.  against  JOHNSTON  N.  HEGEMAN  et  al. 

JOHNSTON  N.  HEGEMAN  against  HENRY  T.  CUTTER  et  al. 

[SPECIAL  TERM.] 

(Decided  February  14th,  1880.) 

A  person  may  acquire  the  right  known  as  the  good  will  in  a  business,  from  its 
being  established  in  a  particular  place,  from  which  he  has  derived,  or  may  de- 
rive, profit,  and  when  there  is  attached  to  the  business  a  name  indicating  to  the 
public  where  or  in  what  manner  it  is  carried  on,  and  it  is  a  right  which  will  be 
protected  by  a  court  of  equity,  even  when  he  removes  the  business  to  another 
place. 

The  proprietary  right  which  a  man  has  acquired  in  a  trade-mark,  or  in  the  use  of 
his  name,  or  in  any  name  general  or  otherwise  which  designates  a  particular 
business  established  and  carried  on  by  him,  involving  what  is  known  as  the 
"good  will  "  of  the  business,  is  in  the  nature  of  property,  and  transmissible  by 
assignment  or  bequest,  and  will  pass  with  the  sale  of  the  business  to  which  tl\o 
name  or  trade-mark  is  attached,  or  under  a  general  assignment  for  the  benefit  of 
creditors,  which,  by  its  terms,  transfers  all  the  insolvent's  property  for  the  pay 


COURT  OF  COMMON  PLEAS. 


Hegeman  &  Co.  v.  Hegeman. 


menf  of  his  debts,  although  it  may  not  be  specified  in  the  schedule  annexed  to 
the  assignment,  or  in  the  one  which,  under  the  General  Assignment  Act  of  this 
State,  is  subsequently  made  out  and  filed. 

Ill  1827,  one  William  L.  Rushton  established,  in  the  city  of  New  York,  a  business 
in  the  sale,  by  wholesale  and  retail,  of  drugs  and  medicines,  with  which  was  con- 
nected the  putting  up  of  medical  prescriptions,  and  of  special  preparations 
known  by  names  of  his  own  creation  or  adoption.  In  1832  he  associated  with 
him  one  Aspinwall,  and  in  1843  William  Hegeman,  who  had  originally  been  in 
Rushton's  employment,  became  a  partner  in  the  place  of  Aspinwall,  and  con- 
tinued thereafter  to  be  a  partner  during  several  changes  of  proprietorship  and 
of  the  firm  name,  until  he  became  the  principal  proprietor,  when  the  firm  name 
was  changed  to  that  of  Hegeman  &  Co.  The  firm  then  had  a  central  or  princi- 
pal place  of  business  at  Xo.  203  Broadway,  and  branches  in  other  parts  of  the 
city.  William  Hegeman  afterwards  associated  with  him  his  son,  J.  N.  Hege- 
man, and  the  business,  as  conducted  by  them  under  the  firm  name  of  Hegeman 
&  Co.,  had  a  high  reputation,  which  was  largely  due  to  the  experience,  knowledge 
and  business-like  qualities  of  William  Hegeman.  The  special  preparations  com- 
pounded and  sold  by  the  firm  were  made  up  by  assistants  employed  in  the  phar- 
maceutical department  from  formulas  or  recipes  which  William  Hegeman  gave 
them,  and  which  were  copied  out  from  a  book  which  he  kept  in  his  possession. 
These  special  preparations  were  distinguished  by  special  names  with  which  that 
of  Hegeman  was  incorporated,  such  as  "  Hegeman's  Compound  Fluid  Extract  of 
Buchu,"  and  the  label  attached  to  them  had  011  it  a  symbol  or  emblematic 
trade-mark,  which  represented  the  figure  of  an  eagle,  with  extended  wings, 
perched  upon  a  mortar  and  pestle,  with  a  scroll  from  the  eagle's  mouth,  contain- 
ing the  words  "  established  1821,"  which  was  accompanied  by  a  statement  on 
the  label  that  the  article  was  prepared  only  by  Hegeman  &  Co.  After  the  death 
of  William  Hegeman,  the  surviving  partner  made  a  general  assignment  for  the 
benefit  of  creditors — conveying  to  the  assignee  the  entire  copartnership  property 
and  effects  in  general  and  comprehensive  terms,  such  as  "  all  choses  in  action," 
and  "  all  property  and  effects,  of  every  nature  and  description,  of  whatever 
name  or  nature,"  and  the  assignee  thereunder  sold  to  a  purchaser,  who  paid  a 
substantial  consideration  therefor,  the  trade-mark  and  good  will,  and  as  con- 
nected with  it  the  business  name,  and  "  all  preparations,  recipes,  formulas,  pre- 
scriptions, and  recipe  books,  labels,  plates,  proprietary  rights,  and  proprietary 
articles."  After  this  sale  the  surviving  partner,  J.  N.  Hegeman,  associated  with 
himself  one  J.  W.  F.,  and  under  the  name  of  Hegeman  &  Co.  opened  a  store  at 
756  Broadway,  and  sold  the  special  preparations  of  the  old  firm  of  Hegeman  & 
Co.  under  the  same  names  and  labels  that  it  had  done  : — Held,  that  the  good 
will  of  the  business,  and  the  right  to  claim  to  be  the  successor  of  the  firm  of 
Hegeman  &  Co.  passed  to  the  purchaser  from  the  assignee,  and  that  J.  N.  Hege- 
man, as  surviving  partner  of  that  firm,  had  no  right  growing  out  of  his  former 
connection  with  the  partnership  to  assume  or  hold  out  to  the  public,  and  to  the 
detriment  of  those  who  acquired  by  purchase  all  that  remained  of  the  former 
firm,  that  he  was  carrying  on  the  same  firm  and  business,  or  to  vend  the  spe- 
cial preparations  of  that  firm  so  labelled  and  marked  as  to  indicate  to  purchasers 
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that  they  were  pift  up  and  prepared  by  that  firm,  and  that  he  had  no  right  to 
the  business  name,  the  trade-mark,  or  to  anything  incident  or  belonging  t<>  the 
firm,  exiept  the  use  of  his  own  name,  of  which  he  could  not  be  divested,  and  the 
right  to  attach  his  own  name  to  the  articles  he  manufactured  and  owned,  but  not 
in  such  a  way  as  to  pass  them  off  as  the  articles  manufactured  or  prepared  by 
the  firm  of  liegeman  &  Co.,  or  by  those  who  had  succeeded  to  that  firm,  and 
also  the  right  to  enjoy  whatever  benefit  or  advantage  he  might  derive  by  repre- 
senting that  the  business  carried  on  at  756  Broadway  was  carried  on  by  a  firm, 
one  of  whose  partners  was  formerly  a  member  of  the  firm  of  Hegeman  &  Co. 

The  purchaser  from  the  assignee  of  Hegeman  &  Co.  of  the  trade-mark,  good  will, 
&c.,  sold  all  the  rights  acquired  by  such  purchase  to  a  corporation  (which  had 
been  formed  under  the  general  act  of  1848,  for  the  formation  of  corporations 
for  manufacturing,  &c.,  purposes)  whose  corporate  name  was  "  Hegeman  &  Co.." 
and  this  corporation  advertised  its  business  under  the  style  of  "  Hegeman  &  Co., 
Chemists  and  Druggists,  203  Broadway  only,  New  York,"  and  issued  a  circular 
stating  that  the  concern  of  Hegeman  &  Co.  had  resumed  business,  and  generally 
conducted  the  business — in  their  dealings  with  the  general  public — as  if  it  were 
not  a  corporation,  but  a  continuation  of  the  old  firm  : — Held,  that  the  purchase 
from  the  assignee,  in  view  of  the  statutes  of  this  State  (L.  1833,  c.  281),  against 
doing  business  in  fictitious  names,  did  not  confer  on  the  purchaser  the  right  to  do 
business  under  the  name  of  Hegeman  &  Co.,  but  only  as  the  successor  of  that 
firm,  and  that  the  manner  in  which  the  corporation  was  doing  business  was  an  at- 
tempt to  evade  the  statute,  and  a  fraud  on  the  public,  and  that  as  long  as  it  con- 
tinued so  to  do  a  court  of  equity  would  not  enforce  against  inf ringers  thereof 
its  rights  to  the  good  will  and  trade-mark  of  the  old  firm  of  Hegeman  &  Co. 

TRIAL  at  special  term. 

The  facts  are  stated  in  the  opinion. 

Horatio  F.  Averill,  for  Hegeman  &  Co. 

William  If.  Ing cr soil,  for  Johnston  N.  Hegeman  and 
others. 

CHARLES  P.  DALY,  Chief  Justice. — These  cases,  which 
are  cross-actions  relating  to  the  same  tiling  or  right,  involve 
an  examination  of  several  questions  as  to  the  right  of  prop- 
erty in  a  name,  in  a  trade-mark,  in  a  name  and  trade-mark  so 
united,  that  they,  together,,  form  the  trade-mark,  and  in  the 
good  will  of  an  established  business,  indicated  by  a  general 
name,  or  the  name  of  the  proprietor,  or  of  a  former  proprie- 
tor or  founder. 

It  will  be  necessary,  first,  to  state  the  law,  so  far  as  it  ha^ 
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been  settled  in  respect  to  property  in  a  name,  in  a  trade- 
mark, and  in  the  good  will  of  an  established  business,  and 
what  is  incident  to  it,  before  applying  the  law  to  the  facts  in 
this  case. 

When,  ho\vTever,  the  whole  pecuniary  value  of  a  name  in 
its  connection  with  an  article  of  merchandise,  or  a  manufac- 
ture, or  a  business,  is  derived  solely  from  the  personal  quali- 
ties of  the  one  to  whom  the  name  belongs,  such  as  his  skill, 
special  knowledge  and  experience,  or  from  the  fact  that  the 
article  is  produced  under  his  personal  supervision,  which  im- 
parts to  it  a  special  value,  then  the  right  to  the  name  is  not 
transmissible. 

A  trade-mark  may  consist  in  a  name,  or  in  a  symbol  or 
device  used  to  indicate  the  nature,  quality  or  identity  of  an 
article  of  commerce,  whether  it  consists  of  an  article  that 
any  one  is  at  liberty  to  fabricate,  compound  or  vend,  or  which 
originated  with,  or  the  exclusive  right  to  manufacture  or 
vend  which  is  under  the  protection  of  a  patent,  or  otherwise 
in  the  person  or  proprietor  by  whom  the  trade-mark  was 
devised.  It  may  exist  where  the  name  of  the  article  and  of 
the  proprietor  are  so  blended  together  that  the  right  to  the 
use  of  the  name  is  indispensable  to  the  use  of  the  trade-mark, 
or  may  consist  of  the  name  alone  of  the  manufacturer  or 
proprietor,  or  may  exist  where  the  article  fabricated  is  so 
made  or  shaped  that  the  peculiar  form  of  it  is  designed  to, 
and  does,  serve  as  a  trade-mark  ;  as  in  the  case  of  a  sewing- 
machine,  the  iron  framework  of  which  was  so  constructed  as 
to  represent  and  form  the  two  initial  letters  of  the  pro- 
prietor's name. 

A  person  may  acquire  the  right  known  as  the  good  will 
in  a  business  from  its  being  established  in  a  particular  place, 
from  which  he  has  derived,  or  may  derive,  profit,  and  where 
there  is  attached  to  the  business  a  name  indicating  to  the 
public  where,  or  in  what  manner,  jt  is  carried  on  ;  and  this  is 
a  right  which  will  be  protected  in  a  court  of  equity,  even 
where  he  removes  the  business  to  another  place.  {The  G. 
$  H.  Mnfg.  Co.  v.  Hall,  61  N.  Y.  232;  Harper  v.  Pearson, 
3  Law  Times,  [N.  S.]  547  ;  Howard  v.  Henriques,  3  Sandf. 
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725;  Christy  v.  Murphy,  12  How.  Pr.  77.)  The  proprietary 
interest  which  a  person  has  in  his  name,  so  far  as  any  pecu- 
niary value  arises  from  the  use  of  it,  which  a  court  of  equity 
would  protect,  or  which  may  be  transmissible  by  assignment, 
is  necessarily  connected  with  some  business,  trade-mark,  or 
other  interest,  through  which  a  pecuniary  value  has  become 
attached  to  it. 

The  proprietary  right  which  a  man  has  acquired  in  a 
trade-mark,  or  in  the  use  of  his  name,  or  in  any  name,  gen- 
eral or  otherwise,  which  designates  a  particular  business 
established  and  carried  on  by  him,  involving  what  has  been 
previously  described  as  the  good  will  of  the  business,  is, 
being  in  the  nature  of  property,  transmissible  by  assignment 
or  bequest  (The  a.  $  IL  Mnfg.  Co.  v.  Hall,  61  N.  Y.  227, 
230,  231 ;  The  Leather  Cloth  Co.  v.  American  Leather  C. 
Co.,  4  De  Gex,  J.  &  Sp,  142  ;  id.  H.  of  L.  Rep.  522  ;  11  Jurist, 
[N.  S.]  513;  Sargent  v.  Romen,  Annales  de  la  Prop.,  t,  13, 
p.  21 ;  Congress,  £c.,  Co.  v.  High  Rock,  ^c.,  57  Barb.  526  ; 
id.  45  N.  Y.  291 ;  Dixon  Crucible  Co.  v.  G-uggenheim,  3  Am. 
Law  Times  R.  [St.]  288  ;  Lockwood  v.  Bostwick,  2  Daly, 
521 ;  Hitchcock  v.  Cohen,  6  Ad.  &  Ell.  438,  449 ;  Howe  V. 
Searing,  6  Bosw.  354 ;  Clinton  v.  Douglas,  1  H.  R.  V.,  John- 
son, 176  ;  Ainsworth  v.  Walmesley,  44  L.  J.  R.  242  ;  Durreya 
v.  Plato,  29  Gal.  292 ;  Hall  v.  Barrows,  10  Jur.  [N.  S.]  55  ; 
4  De  Gex,  J.  &  S.  156,  157,  158 ;  Croft  v.  Day,  7  Beav. 
84;  Bradbury  v.  Dickens,  27  id.  53;  McLean  v.  Fleming,  6 
Otto,  249,  250;  Browne  on  Trade-marks,  §§  359,  360),  and 
will  pass  with  the  sale  of  the  business  to  which  the  name  or 
trade-mark  is  attached  ;  or  under  a  general  assignment  for 
the  benefit  of  the  creditors,  which,  by  its  terms,  transfers  all 
the  insolvent's  property  for  the  payment  of  his  debts, 
although  it  may  not  be  specified  in  the  schedule  annexed  to 
the  assignment,  or  which,  under  our  statute,  is  subsequently 
made  out  and  filed.  (Hallv.  Barrows,  supra  ;  Burns  v.  Bed- 
ford, 33  Law  J.  [N.  S.]  465  ;  Edilsten  v.  Vick,  11  Hare,  78; 
Hudson  v.  Osborne,  39  L.  J.  Ch.  [N.  S.]  79  ;  Couch  v.  Dela- 
plaine,  2  N.  Y.  397 ;  Platt  v.  Lott,  17  id.  478 ;  Cram  \.  Union 
Bank,  1  Abb.  Ct.  of  App.  Dec.  461 ;  Miller  v.  Hahcy,  4 
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Abb.  Pr.  [N.  S.]  33.)  When,  however,  the  whole  pecuniary 
value  of  the  name,  in  its  connection  Avith  an  article  of  mer- 
chandise, or  a  manufacture,  or  a  business,  is  derived  solely 
from  the  personal  qualities  of  the  one  to  whom  the  name 
belongs,  such  as  his  skill,  special  knowledge  and  experience, 
or  from  the  fact  that  the  article  is  produced  under  his  per- 
sonal supervision,  which  imparts  to  it  an  especial  value; 
then  the  right  to  the  name  is  not  transmissible.  It  is  then 
purely  personal  ;  and  this  is  equally  so  with  a  trade-mark 
used  and  recognised,  as  denoting  that  the  article  or  product 
is  made  by  a  particular  person,  whose  skill,  experience,  or 
other  personal  quality,  or  whose  personal  experience  in  the 
fabricating,  preparation  or  production  of  it,  gives  to  it  a  pe- 
culiar value,  which  is  distinguishable  from  a  trade-mark  used 
as  a  brand  of  quality,  or  of  texture,  fineness,  or  other  charac- 
teristics ;  or  to  indicate  that  it  is  made  in  a  particular  estab- 
lishment or  manufactory  ;  or  where  a  name  simply  denotes  an 
established  business,  with  whatever  advantages  may  accrue 
from  its  long  establishment,  the  fact  that  it  is  generally  or 
widely  known,  and  the  confidence  it  inspires  from  its  dura- 
tion. (Hall  v.  Barrotvs,  supra;  Bury  v.  Bedford,  supra; 
Carmichael  v.  I/attimer,  11  R.  I.  395.) 

The  defendant,  while  conceding  that  a  party  can  dis- 
pose of  the  right  to  use  his  name  in  a  certain  business,  in- 
sists that  it  will  not  pass  under  a  general  assignment  for  the 
benefit  of  creditors,  but  only  by  a  clearly  expressed  intention 
on  his  part  to  do  so,  in  the  form  of  a  positive  agreement ; 
and  in  support  of  this  refers  to  many  cases,  three  only  of 
which  I  deem  it  necessary  to  notice  and  distinguish,  as  the 
residue  have  no  bearing  whatever  upon  the  point  raised. 

In  Bradley  v.  Norton  (33  Conn.  157),  where  the  adopter 
of  the  trade-mark,  which  contained  his  own  name  as  part  of 
the  title  of  a  new  compound  prepared  and  sold  by  him  as  a 
fertilizer,  made  an  assignment  for  the  benefit  of  creditors, 
but  the  trade-mark  was  not  inventoried  by  the  trustee  or 
by  the  appraiser,  and  was  never  claimed  by  the  trustee  or 
by  the  creditors,  nor  in  any  manner  disposed  of  under  the 
assignment;  and  where  the  adopter,  upon  getting  again  into 
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business,  prepared  and  sold  the  same  compound  by  the  same 
name,  it  was  held  by  McCurdy,  J.,  as  against  an  infringer  of 
the  trade-mark,  that  the  assignment  had  been  "  incomplete 
and  inoperative  in  respect  to  this  right,"  and  that  the  de- 
fendant could  not  set  up  the  effect  of  the  assignment  to 
screen  himself  from  his  illegal  proceeding.  This  case  is 
distinguishable  from  the  one  now  before  me,  in  the  fact  that 
the  business  name,  good  will  and  trade-mark  were,  in  the 
present  case,  claimed  and  sold  by  the  assignee  for  a  consider- 
able sum  of  money,  which  went  to  the  creditors  under  the 
assignment ;  and  it  is  by  virtue  of  that  sale  that  the  legal 
right  to  it  is  claimed  in  this  action.  The  decision  of  the 
court  upon  this  point  in  Bradley  v.  Norton  was  correct;  but 
not  for  the  reason  assigned  by  Judge  McCurdy,  that  the 
assignment  did  not  operate  to  transfer.it.  The  facts  stated 
show  that  the  right  to  it,  under  the  assignment,  was  aban- 
doned. A  trade-mark,  whether  it  consists  of  a  symbol  or  a 
descriptive  name,  may  be  abandoned ;  and  if  it  is,  it  may 
then  be  appropriated  by  any  one,  who,  by  doing  so,  adopts 
it  as  his  own  ;  or  after  it  is  abandoned  it  may  be  resumed  by 
the  original  proprietor  and  readopted  by  him,  if,  in  the  mean 
time,  it  has  not  been  taken  possession  of  by  another,  or  by 
the  community  in  general,  or  become,  as  a  name  or  device, 
by  ge*neral  user,  a  mere  designation  of  the  kind  of  article  or 
product,  when  its  quality  as  an  exclusive  trade-mark  is 
gone ;  the  criterion  or  test  being,  was  there  an  intention  to 
abandon,  which  will  depend  upon  the  special  circumstances 
of  the  particular  case.  {Dental  Vulcanite  Co.  v.  Weatherbee^ 
3  Fish,  87  ;  Lemoine  v.  G-auton,  2  E.  D.  Smith,  243  ;  Browne 
on  Trade-marks,  §§  677,  680,  681,  691.)  In  this  case  of 
Bradley  v.  Norton,  the  intention  to  abandon  was  manifest. 
Neither  the  trustee,  the  creditors,  nor  any  one  under  the 
assignment  having  assumed  any  right  to  the  use  or  disposi- 
tion of  it,  it  was  abandoned,  and  the  insolvent,  upon  again 
going  into  that  business,  had  the  right  to  readopt  it  as  he 
did. 

In  Kelmboldv.  Helmlold  (53  How.  Pr.  457),  Westbrook, 
J.,  after  stating  that  a  party  could,  by  a  voluntary  sale  or 
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assignment,  transfer  the  right  to  use  his  knowledge  and 
name,  remarked  that  he  did  not  "  see  how  the  right  to  use 
his  own  knowledge  or  name  could  be  taken  from  him  by 
any  judicial  proceeding  whatever;  that,  if  they  can  be,  the 
merchant  who  has  become  unfortunate,  but  who  has  still  a 
knowledge  and  a  name  with  which  to  begin  business  anew, 
must,  if  he  has  been  adjudged  a  bankrupt,  be  content  to 
leave  with  his  assets,  his  brains  and  his  character,"  In  these 
remarks  the  judge  recognises  that,  by  a  voluntary  assign- 
ment for  the  benefit  of  creditors,  the  right  to  use  a  man's 
name  could  be  assigned ;  and  beyond  this,  he  merely  dis- 
tinguishes what  I  have  already  pointed  out,  that  when  a 
man's  personal  qualities  are  what  constitutes  the  value  in 
the  use  of  his  name,  they  are  not,  in  their  nature,  assign- 
able. 

Moir  v.  Brown  (14  Barb.  39)  merely  decides  that  nothing 
is  transferable  by  assignment  for  the  benefit  of  creditors, 
where  the  general  words  of  the  instrument  refer  to  the  sched- 
ule annexed  as  showing  what  is  assigned,  and  the  schedule 
was  not  annexed  at  the  time  of  the  delivery  of  the  instru- 
ment. In  Corwin  v.  Daly  (7  Bosw.  222),  it  was  simply  de- 
cided that  a  man  could  acquire  no  right  to  appropriate  ex- 
clusively to  himself  such  general  words  as  "  Club  House 
Gin,"  as  a  trade-mark,  arid  consequently  could  not,  by  as- 
signment, transfer  to  another  what  he  did  not  possess  him- 
self, and  the  remaining  cases  referred  to  are  equally  inap- 
plicable. 

The  cases  I  have  cited  establish,  in  my  judgment,  that  a 
trade-mark  and  the  name  by  which  a  business  has  become 
known,  involving  what  is  understood  by  the  good  will,  will 
pass  under  a  voluntary  assignment,  transferring  the  insol- 
vent's property  of  every  nature  and  kind  for  the  payment  of 
his  debts,  unless  the  value  of  the  name  has  arisen  from,  and 
depends  solely  upon,  the  personal  qualities  or  personal  super- 
vision of  the  one  to  whom  it  belongs.  In  none  of  the  cases 
cited  by  the  counsel  of  J.  Niven  Hegeman  has  it  been  de- 
cided that  it  will  not ;  nor  do  they,  in  my  opinion,  afford 
any  countenance  for  so  holding.  The  whole  point  is  pithily 
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put  in  one  of  the  cases  I  have  cited  (Hudson  v.  Osborne,  39 
L.  J.  Ch.  79  ;  21  L.  J.  [N.  S.]  386)  in  the  statement  that, 
in  substance,  there  is  no  distinction  between  the  sale  by  a 
man  of  his  business  good  will  and  trade-mark  and  the  sale 
of  them  by  an  assignee  in  bankruptcy  of  all  the  bankrupt's 
assets  of  every  kind,  and  the  insolvent  has  no  right  after- 
wards to  use  the  trade-marks  which  were  the  marks  of  that 
business,  or  to  use  the  name  or  title  of  the  firm  as  represent- 
ing himself  as  continuing  the  business,  all  the  rights  of 
which  passed  to  his  assignee,  and  to  the  purchaser,  under 
the  assignment.  He  has  no  right  to  represent  himself  as 
continuing  the  identical  business  that  was  sold  by  his  as- 
signee to  another,  which  does  not,  however,  debar  him  from 
going  into  the  same  business  again,  and  indicating  the  fact 
of  his  having  been  in  the  former  one,  or  from  alleging  any- 
thing respecting  the  new  business,  unless  it  be  done  with  a 
design  to  impair  the  right  of  the  purchaser  of  the  former 
business,  or  to  mislead  the  public,  as  has  been  held  in  Crutt* 
well  v.  Lye  (17  Ves.  346}  and  Clinton  v.  Douglass  (1  H.  R. 
V.  Johns.  R.  176). 

It  has  been  decided  in  several  cases,  that  where  a  man 
has  introduced  a  new  medical  preparation  and  given  it  a 
title,  a  component  part  of  which  is  his  own  name,  as  indica- 
tive of  the  true  origin  and  ownership  of  the  article,  and  not 
used  simply  to  designate  the  article  itself,  and  assigns  to 
another  all  his  interest  in  it,  with  the  sole  right  thereafter  to 
manufacture  and  vend  it,  the  transfer  carries  with  it  the 
right  to  use  the  name  by  which  it  has  become  known.  But 
where  the  name  is  not  used  as  solely  indicative  of  origin  and 
ownership,  but  of  the  ingredients,  characteristics,  composi- 
tion or  qualities  of  the  preparation,  as  "  Ferro-Phosphated 
Elixir  of  Calisaya  Bark"  (C'astveU  v.  Davis,  58  N.  Y.  223)  ; 
or  "  Cherry  Pectoral "  ( Ayer  v.  Mushton,  1  Daly,  9)  ;  or 
where  the  term  employed  is  one  that  has  acquired  a  generic 
meaning,  as  descriptive  of  a  general  kind,  quality,  or  class  of 
medicines ;  as  where  the  name  employed  is  "  James'  Powders," 
"  Turlington's  Balsam"  or  "  Thompsonian  Medicines,"  a 
party  has  no  exclusive  right  or  privilege  to  compound  and 
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vend  such  medicine,  although  he  may  have  been  the  first  to 
devise  the  compound,  or  although  his  own  name  forms  a 
part  of  the  title  he  has  given  to  it.  ( Thompson  v.  Winches- 
ter, 19  Pick.  214;  Caswell  v.  Davis,  38.  N.  Y.  223  ;  Ayer  v. 
Rushton,  1  Daly,  9  ;  Amoskeag  Many f act' g Co.  v.  Spear,  2  Sandf. 
S.  C.  610  ;  Fetridge  v.  Wells,  4  Abb.  Pr.  146.)  But,  although 
no  exclusive  right  to  use  a  name  of  this  description  can  be 
acquired,  and  any  one  is  at  liberty  to  use  it,  another  is  not 
allowed  so  to  use  it  as  to  injure  the  proprietor  and  deceive  the 
public  by  so  printing  the  name  and  so  arranging  the  form, 
color,  appearance,  and  inscription,  upon  the  package  or 
label,  as  to  convey  the  impression  that  his  commodity  was 
made  or  put  up  by  the  other  proprietor,  which  is  a  fraud  and 
an  imposition,  and  he  would  be  enjoined  by  a  court  of  equity 
from  doing  it.  (McHarg  v.  Eastman,  35  How.  Pr.  205  ; 
Lockwood  v.  Bostwick,  2  Daly,  521 ;  Enoch  Morgan  s  Sons' 
Co.  v.  Schnachofer,  55  How.  Pr.  37.)  It  has  also  been 
held,  in  several  cases,  that  where  a  trade-mark  or  a 
name,  or  a  trade-mark  and  name  united,  has  been  used 
and  recognised,  as  denoting  that  the  article  is  made  at 
a  particular  establishment,  the  name  used  being  that  of 
the  proprietor  of  the  establishment,  as  "  Stilman's  Mill  " 
(Carmichael  v.  Latimer,  11  R.  T.  409),  that  those  who 
succeed  to  the  establishment,  such  as  his  heirs,  next  of  kin, 
or  his  successors  in  interest,  may,  in  carrying  on  the  estab- 
lishment thereafter,  there  being  no  statutory  enactment  to 
the  contrary,  continue  to  use  the  same  name  and  trade-mark, 
without  any  reference  to  their  derivative  title,  for  nobody  is 
thereby  deceived,  as  they  get  the  same  article  and  from  the 
same  place  that  they  got  it  before.  ( Whitehouse  v.  Brown,  44 
Md.  303  ;  Fulton  v.  Sellers,  4  Brews.  22  ;  The  Leather  Cloth 
Co.  v.  The  Am.  Leather  Co.,  11  H.  of  L.  542  ;  Carmichael  v. 
Latimer,  11  R.  I.  409;  Filkinsv.  Blackman,  13  Blatch.  444.) 
But  it  has  been  held,  that  if  the  assignee,  who  has  acquired 
the  right  to  manufacture  an  article  which  was  manufactured 
at  a  particular  place,  manufactures  it  at  another  place,  but 
continues  to  use  the  former  trade-mark,  which  states  where 
the  article  was  manufactured,  and  that  it  had  certain  quali- 
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ties,  some  of  which  the  assignee  omitted  in  his  manufacture 
of  it,  that  no  right  existed  in  such  a  case  to  use  the  former 
trade-mark,  for  the  reason  that  what  was  upon  it  was  then 
untrue.  (Leather  Cloth  Co.  v.  The  Am.  Cloth 'g  Co.,  supra.) 

It  is,  in  certain  cases,  difficult  to  determine  whether  the 
whole  or  principal  value  of  a  trade-mark  or  name  arose  from, 
and  depended  upon,  the  personal  qualities  or  personal  super- 
vision of  the  one  who  adopted  it.  It  has  been  recognised  in 
some  of  the  cases  that  banking  houses  like  Baring  Brothers, 
of  London,  that  have  a  name  that  has  become  valuable,  do, 
and  may  rightfully  continue  the  house  under  the  original 
name,  although  no  person  of  that  name  remains  in  the  firm. 
(The  a.  $  H.  Mami/.  Co.  v.  Hall,  61  N.  Y.  232.)  The  value 
of  the  name  in  such  a  case  naturally  grows  out  of  the  long- 
duration  of  such  a  house,  and  the  confidence  that  is  felt  in 
the  integrity  of  its  management.  The  integrity  or  ability, 
however,  of  those  who  have  founded  such  a  house,  does  not 
appear  to  have  been  regarded  as  the  sole  source  of  the  value 
of  its  name,  inasmuch  as  the  right  of  those  who  have  suc- 
ceeded to  the  interest  in  it  to  continue  it  under  the  same 
name  has  been  recognised ;  and  this  would  apply,  not  merel3r 
to  banking  houses,  but  to  any  mercantile  business  ;  and  also, 
under  certain  circumstances,  to  manufactories,  especially 
to  those  where  the  article  is  manufactured  by  machinery,  as 
is  now  extensively  the  case,  the  mode  of  manufacture  being 
a  mere  matter  of  detail,  which  may  be  conducted  as  well  by 
those  who  succeed  to  the  interest  as  by  those  who  first  es- 
tablished the  manufactory. 

In  the  present  case,  the  business  carried  on  by  Hege- 
man  &  Co.  involved  both  trading  and  manufacturing. 
They  were  the  successors  of  a  business  originally  estab- 
lished in  this  city  in  1827  by  William  L.  Rushton,  who 
associated  with  him,  in  1832,  James  S.  Aspinwall,  for  the 
sale  by  wholesale  and  retail  of  drugs  and  medicines,  with 
which  was  connected  the  putting  up  of  medical  prescrip- 
tions, and  of  special  preparations  known  by  names  of  their 
own  creation  or  adoption.  Rushton  and  his  successors 
were  pharmaceutists  as  well  as  druggists,  \>y  which  I  under- 
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stand  those  who  prepare  or  compound  medicines  and  also 
deal  in  drugs.  William  Hegeman  was  originally  in  Rush- 
ton's  employment.  In  1843  he  became  the  partner  in  place 
of  Aspinwall,  and  continued  thereafter  during  several 
changes  of  proprietorship  and  of  the  name  of  the  firm,  until 
he  became  the  principal  proprietor  in  the  last  firm  and  name 
which  it  assumed,  and  which  he  gave  to  it,  of  Hegeman  & 
Co.,  having  then  a  central  or  principal  place  of  business  at 
203  Broadway,  with  branches  in  other  parts  of  the  city.  I 
have  not  the  evidence  now  before  me,  but  my  recollection 
of  it  is,  that  the  business,  as  conducted  by  him  and  his  son, 
J.  Niven  Hegeman,  who  constituted  the  company,  had  a 
high  reputation,  which  was  largely  due  to  his  experience, 
knowledge  and  business  qualities,  and  that  it  stood  as  high 
as  any  house  in  the  same  business  in  this  city.  It  appears 
that  the  special  preparations  before  referred  to  were  made 
up  from  formulas  or  recipes,  and  were  distinguished  by 
special  names,  with  which  that  of  Hegeman  was  incorporated, 
— such  as  "  Hegeman's  Compound  Fluid  Extract  of  Bnchu,'' — 
and  by  a  symbol  or  emblematic  trade-mark  which  represen- 
ted the  figure  of  an  eagle,  with  extended  wings,  perched 
upon  a  mortar  and  pestle,  with  a  scroll  from  the  eagle's 
mouth  containing  the  words,  "  Established  1827,"  which 
was  accompanied  by  a  statement  on  the  label  that  the  article 
was  prepared,  or  prepared  only,  by  Hegeman  &  Co.  A  busi- 
ness like  this,  which  had  been  long  established  for  the  put- 
ting up  of  medical  prescriptions,  the  making  and  vending  of 
special  preparations  from  formulas  and  recipes,  and  the  buy- 
ing and  selling  of  drugs,  and  of  such  other  articles  as  are 
connected  with  such  a  business,  the  proprietors  of  which  had 
been  several  times  changed,  as  well  as  the  name  or  title  of 
the  firm,  could  be  continued,  as  it  had  been  before,  by  suc- 
cessors acquainted  with  such  a  business,  who  would  attend 
to  its  details  ;  and  I  would  not  be  warranted  in  holding  that 
the  value  of  the  business  name  or  good  will  depended  solely 
upon  the  personal  qualities  of  the  elder  Hegeman,  and  would 
cease  altogether  upon  his  death.  The  personal  qualities  of 
those  who  establish  a  business,  or  who,  for  some  years,  have 
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carried  on  one  that  was  previously  established,  may  or  may 
not  have  an  effect  upon  the  value  of  the  good  will  and  busi- 
ness name.  Persons  go  to  a  particular  place  of  business  for 
various  reasons  ;  some  because  they  do,  or  think  they  do, 
get  what  they  want  better  and  cheaper  than  elsewhere,  or 
because  the  house  has  a  special  commodity,  procurable  there 
only,  or  a  greater  variety  of  some  particular  article  ;  some, 
simply  because  they  have  been  in  the  habit  of  going  there  ; 
others,  because  they  are  known  to  the  attendants,  and  being 
recognised  as  customers  will,  or  expect  to  be,  better  served  ; 
others,  because  they  are  directed  or  recommended  to  go  by 
those  who  are  in  the  habit  of  dealing  there,  or  because  the 
locality  is  convenient,  or  for  other  reasons.  Many  purchase 
for  years  at  large  houses  in  this  city,  like  A.  T.  Stewart  & 
Co.,  or  R.  H.  Macy  &  Co.,  who  never  see  the  proprietors  and 
are  never  seen  by  them.  The  existence  of  the  same  business 
in  the  same  place  for  many  years  may  constitute  the  chief 
value  of  the  good  will,  independent  of  who  are  the  proprie- 
tors, and  continue  under  many  changes  of  proprietors.  A 
business  once  thoroughly  established,  and  having  a  large 
custom,  may  go  on  thereafter  mechanically,  so  to  speak,  by 
a  careful  supervision  and  attention  to  its  details,  and  be  con- 
ducted by  those  who  succeed  to  it  as  satisfactorily  and  as 
successfully  as  by  those  who  founded  it. 

The  long  duration  of  a  business,  like  the  one  in  the  pres- 
ent case,  which,  at  the  death  of  the  elder  liegeman,  had 
been  in  existence  in  this  city  for  nearly  half  a  century,  had 
necessarily  an  effect  upon  the  value  of  the  good  will,  as  in 
the  progress  of  years  such  a  business  would  become  more 
widely  known,  the  business  name  and  address  being  put 
upon  every  bottle  and  package ;  and  where  advertisements 
would  be  largely  resorted  to,  and  continued  for  years  to  call 
attention  to  what  was  an  important  part  of  it — the  sale  of 
special  medical  remedies,  or,  as  they  are  more  generally 
called,  patent  medicines,  from  the  assumption  that  the  mode 
of  their  preparation  is  known  only  to  the  proprietor.  Hege- 
man succeeded  to  predecessors  who  may  have  had  much  to 
do  with  establishing  the  reputation  which'  the  house  had 
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acquired,  and  in  like  manner  others  succeeding  to  him  may 
maintain  what  he  continued  or  augmented  ;  for  Marcher, 
one  of  the  successors  under  the  sale  by  the  assignee,  had 
been  for  twenty  years  in  Hegeman's  employment,  as  Hege- 
man, before  he  became  a  proprietor,  had  been  sixteen  years 
in  the  employment  of  William  L.  Rushton,  and  Rushton  & 
Aspinwall.  Hegeman's  skill  and  experience  as  a  pharma- 
ceutist was  no  doubt  important  in  the  business  ;  but  in  re- 
spect to  the  business  generally,  it  is  to  be  noted  that  while 
he  and  his  son  were  proprietors  the  financial  condition  of  it 
became  impaired.  The  branches  were  lopped  off,  and  my 
recollection  of  the  evidence  is,  that  at  the  time  of  his  death 
the  main  business  was  seriously  embarrassed  financially  ; 
but  whether  this  was  so  or  not,  the  house  became  insolvent 
two  years  afterwards.  After  William  Hegeman's  death  the 
sole  value  of  the  good  will  certainly  did  not  depend  upon 
the  personal  qualities  or  supervision  of  his  son  and  succes- 
sor, who,  when  in  partnership  with  his  father,  had  no  diplo- 
ma from  the  College  of  Pharmacy  ;  nor  skill  nor  experience 
in  compounding  medical  preparations,  but  attended  to  other 
branches  of  the  business.  In  the  pharmaceutical  department 
several  persons  were  employed,  who  made  up  the  special  prep- 
arations from  the  formulas  or  recipes  which  the  elder  liege- 
man gave  them,  copied  out  from  a  book  which  he  kept  in 
his  possession.  Upon  his  death,  the  son,  as  the  surviving 
partner,  carried  on  the  business  in  his  own  interest  and  that 
of  those  to  whom  the  interest  which  his  father  possessed  had 
passed  by  his  will,  and  the  business  having  been  either  em- 
barrassed at  the  time  of  the  elder  Hegeman's  death,  or  be- 
coming so  under  the  management  of  the  son,  the  firm  be- 
came insolvent,  and  the  son,  J.  Niven  Hegeman,  as  the 
surviving  partner,  made  a  general  assignment  for  the  benefit 
of  creditors,  conveying  to  the  assignee  the  entire  copartner- 
ship property  and  effects  in  the  most  general  and  compre- 
hensive terms,  such  as  "  all  choses  in  action,"  and  "  all  prop- 
erty and  effects,  of  every  nature  and  description,  of  whatever 
name  and  nature."  And  the  assignee,  on  the  llth  of  March, 
1878,  under  this  assignment,  after  having  sold  out  a  certain 
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portion  of  the  stock,  sold  to  Mrs.  Gertrude  A.  Cutter  the 
residue,  with  the  trade-mark,  the  good  will,  and,  as  con- 
nected with  it,  the  business  name,  and  "all  preparations, 
recipes,  formulas,  prescriptions  and  recipe-books,  labels, 
plates,  proprietary  rights,  and  proprietary  articles."  This 
sale  was  made  for  the  sum  of  $8,000 — $2,000  being  the  esti- 
mated value  of  the  stock,  which  may  or  may  not  have  been 
of  greater  value,  the  evidence  upon  that  point  being  con- 
flicting, and  $6,000  for  the  good  will,  business  name,  trade- 
mark, recipes,  &c.  Whatever  may  have  been  the  actual 
value  of  the  stock,  it  is  very  clear  that  in  this  sum  of  $8,000 
considerable  value  was  attached,  both  by  the  assignee  and 
the  purchaser,  to  the  value  of  the  business  name,  good  will, 
locality,  trade-mark,  &c. ;  and  this  $8,000  went  to  the  pay- 
ment of  the  creditors  of  the  insolvent  firm. 

On  the  same  day  that  this  sale  was  made  to  Mrs.  Cutter, 
G.  B.  Marcher,  who,  as  I  have  said,  for  twenty  years  had 
been  employed  by  the  firm  of  Hegeman  &  Co.,  and  wh\p, 
during  ten  years  of  that  time,  had,  under  William  Hegeman, 
the  supervision  'of  the  compounding  and  putting  up  of  the 
special  preparations,  or  what  are  called  in  the  papers  the 
proprietary  articles,  entered  into  an  agreement  with  the 
widow  of  William  Hegeman,  and  three  of  his  children,  to 
whom  he  had  left  by  his  will  all  the  residue  of  his  property, 
by  which  agreement  with  Marcher,  whatever  rights  they  had 
to  manufacture  and  vend  Hegeman's  preparations  or  pro- 
prietary articles,  or  to  his  trade-marks,  or  labels,  or  right  to 
use  the  name  of  Hegeman,  or  of  Hegeman  &  Co.,  was  trans- 
ferred to  Marcher,  upon  the  consideration  that  he  would 
make  and  vend  them  as  licensee,  under  the  name  of  Hege- 
man, or  Hegeman  &  Co.,  and  pay  a  roj^alty  of  one-fourth  of 
the  net  profits  arising  from  their  sale  to  the  widow,  Mrs.  E. 
G.  Hegeman  ;  and  on  the  same  day  Marcher,  together  with 
William  A.  O.  Hegeman,  one  of  the  sons  of  the  elder  Hege- 
man, and  H.  T.  Cutter,  the  husband  of  Mrs.  Cutter,  formed 
a  corporation  under  the  act  of  1848,  authorizing  the  forma- 
mation  of  corporations  for  manufacturing,  mining,  and  chem- 
ical purposes,  declaring  in  the  certificate  filed  by  them  that 
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the  name  of  the  corporation  was  Hegeman  &  Co. ;  that  it 
was  formed  to  compound,  manufacture  and  sell  drugs,  and  to 
carry  on  a  general  drug  business  and  everything  incident 
thereto,  and  also  to  prepare  and  keep  for  sale  the  prepara- 
tions and  proprietary  articles  lately  dealt  in  by  the  firm  of 
Hegeman  &  Co.,  and  known  as  Hegeman's  or  Hegeman  & 
Co.'s  preparations.  And  on  the  15th  day  of  March,  1878, 
Mrs.  Cutter  assigned  to  the  corporation  all  the  interests  that 
she  had  acquired  by  the  purchase  and  assignment  from  the 
assignee ;  and  on  the  23d  day  of  October,  1878,  Marcher 
conveyed  to  the  corporation  all  the  interests  that  he  had  ac- 
quired under  the  assignment  from  the  widow  and  three 
children,  subject  to  the  performance  of  the  conditions  con- 
tained in  it. 

On  the  12th  day  of  March,  1878,  the  day  after  the  exe- 
cution of  the  certificate  of  incorporation,  a  circular  was  sent, 
under  the  name  of  Hegeman  &  Co.,  to  the  customers  of  the 
firm,  announcing  that  it  gave  them  (Hegeman  &  Co.)  pleas- 
ure to  inform  the  recipients  of  the  circular  that  the  con- 
cern of  Hegeman  &  Co.  had  resumed  business  on  the  llth 
of  March,  1878,  the  residue  of  the  circular  being  as  follows  : 
"  Mr.  George  B.  Marcher,  for  twenty  years  in  charge  of  our 
wholesale  business  and  manufacturing  department,  has  be- 
come associated  with  MS,  and  under  his  personal  supervision, 
tve  confidently  assure  our  patrons  of  every  attention  as  here- 
tofore. Thanking  our  friends  for  any  past  favors,  and  solic- 
iting their  patronage  for  the  future,  we  remain  yours  very 
truly,  Hegeman  &  Co." 

On  the  14th  of  March  following,  the  certificate  of  incor- 
poration was  filed,  and  the  corporation  have  since,  and  are 
now,  continuing  the  business  as  a  corporation,  styling  them- 
selves upon  their  labels,  cards,  advertisements,  &c., — with- 
out any  reference  to  their  corporate  character  or  derivative 
title, — "Hegeman  &  Co.,  chemists  and  druggists,  203  Broad- 
way only,  New  York." 

In  October,  1878,  J.  Niven  Hegeman,  in  a  letter  ad- 
dressed to  Marcher,  informed  him  that  he  did  not  recognise 
his  right  to  carry  on  the  firm  as  he  was  doing  ;  and  in  the 
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following  January,  1879,  he  associated  himself  with  J.  W. 
Ferrier,  who  had  been  an  employee  of  the  old  firm  of  Hege- 
man  &  Co.,  and  who  was  then  employed  as  a  clerk  by  the  cor- 
poration, and  they,  J.  Niven  Hegeman  and  Ferrier,  under  the 
old  title  of  Hegeman  &  Co.,  began  business  in  a  store,  756 
Broadway,  which  had  formerly  been  one  of  the  branch 
stores  of  the  old  firm,  and  which  had  been  sold  during  the 
lifetime  of  the  elder  Hegeman  to  a  person  who  carried  it  on 
in  his  own  name  and  with  the  title  of  "  Successor  to  Hege- 
man &  Co.,"  and  which  was  subsequently  sold,  under  a 
sheriff's  sale,  and  purchased  by  the  judgment  creditor,  who 
carried  it  on  for  a  short  time  thereafter.  In  the  business 
thus  established  by  J.  Niven  Hegeman  and  his  partner,  Fer- 
rier, they  claimed  to  be  a  continuation  of  the  old  firm  of 
Hegeman  &  Co.,  and  assumed  the  right  to  manufacture  and 
vend  all  the  proprietary  articles  of  the  old  firm,  and  the  right 
to  use  the  trade-mark,  labels,  and  eveiything  pertaining  to 
it,  .and  are  so  doing,  having  upon  the  proprietary  articles  a 
label  printed  in  all  respects  like  that  used  by  the  corpora- 
tion, with  the  exception  that  the  name  of  the  place  of  busi- 
ness is  756  Broadway,  and  that  the  word  "  only  "  is  omit- 
ted. 

In  the  t\vo  actions  brought,  the  relief  asked  for  is  sub- 
stantially of  the  same  character,  each  asking  that  the  other 
be  enjoined  from  using  the  name  of  Hegeman  &  Co.,  or  the 
trade-mark,  labels,  or  other  indicia  of  that  firm — which  is 
substantially  a  statement  of  all  the  material  facts  that  I  have 
to  pass  upon. 

It  is  very  clear  to  my  mind,  as  I  have  already  stated,  that 
all  the  interests,  of  whatever  nature  or  kind,  including  the 
good  will,  business  name,  trade-mark,  &c.,  passed  to  Mrs.  Cut- 
ter, the  purchaser  under  the  sale  by  the  assignee,  and  is  vest- 
ed in  those  to  whom  she  subsequently  conveyed  all  she  pur- 
chased ;  and  that  J.  Niven  Hegeman  has  no  right  growing 
out  of  his  former  connection  with  the  partnership  to  assume 
or  hold  out  to  the  public,  and  to  the  detriment  of  those  who 
acquired  by  purchase  all  that  remained  of  the  former 
firm,  that  he  is  carrving  on  the  same  firm  and  busi- 
YOL.  VIII.— 2 
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ness ;  or  to  vend  the  special  preparations  of  that  firm, 
so  labelled  and  marked  as  to  indicate  to  purchasers  that 
they  were  put  up  and  prepared  by  that  firm  ;  that  he  has  no 
right  to  the  business  name,  the  trade-mark,  or  to  anything 
incident  or  belonging  to  the  firm,  except  the  use  of  his  own 
name,  of  which  he  cannot  be  divested,  and  the  right  to  at- 
tach his  own  name  to  the  articles  he  manufactures  and 
vends  ;  but  not  in  such  a  way  as  to  pass  them  off  as  the 
articles  manufactured  or  prepared  by  the  firm  of  Hegemun 
&  Co.,  or  by  those  who  have  succeeded  to  that  firm,  and 
also  the  right  to  enjoy  whatever  benefit  or  advantage  ho 
may  derive  by  representing  that  the  business  carried  on  at 
756  Broadway  is  carried  on  by  a  firm,  one  of  the  partners  of 
which  was  formerly  a  member  of  the  firm  of  Hegeman  & 
Co.  This,  in  my  judgment,  is  all  the  rights  he  now  posses- 
ses through  his  former  connection  with  the  insolvent  firm, 
the  assets,  proprietary  rights  and  interests  in  which  have 
passed  to  others. 

It  now  remains  to  determine  whether  those  who  pur- 
chased all  the  effects,  business  rights  or  advantages  and  in- 
terests of  the  insolvent  firm  are  entitled  to  carry  on  the 
business  in  the  manner  they  have  done  and  are  now  doing, 
and  in  respect  to  that,  my  judgment  is  equally  clear.  All 
that  could  be  obtained  by  the  purchase  from  the  assignee 
was  the  right  to  succeed  to  whatever  the  insolvent  firm 
possessed,  which  gave  the  purchaser,  or  those  to  whom  she 
subsequently  transferred  her  interest,  no  right  to  represent 
to  the  public,  as  they  have  done  and  are  still  doing,  that 
the  former  business,  which  was  temporarily  suspended,  has 
been  resumed  by  the  same  persons,  having  associated  with 
them  G.  B.  Marcher.  They  are  not,  nor  are  any  of  them, 
the  same  persons  who  carried  on  the  previous  firm.  They 
have  acquired  ho  right,  and  could  acquire  none,  to  the  busi- 
ness or  anything  connected  with,  or  incident  to  it,  from  the 
widow  or  children  who  made  the  assignment  to  Marcher, 
for  they  had  nothing  to  transfer,  everything  belonging  or 
appertaining  to  that  firm  having  passed  under  the  assignee's 
sale  to  Mrs.  Cutter ;  and  whatever  interest  those  who  are 
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now  conducting  the  business  as  a  corporation  have,  is  what 
she  transferred  to  them,  or  to  it,  by  assignment.  She  and 
they,  as  her  successors  in  interest,  had  a  right  to  all  the  ad- 
vantages of  the  business  name,  as  much  so  as  to  the  locality 
and  the  good  will,  of  which  the  business  name  is  but  a  part. 

There  is  a  certain  value  in  the  business  name,  and  they, 
and  they  alone,  are  entitled  to  the  advantages  of  it.  what- 
ever those  advantages  may  be.  As  they  are  carrying  on  the 
same  business  in  the  same  place,  the  business  name  and  the 
locality,  as  I  have  said,  enter  into,  arid  are  parts  of,  what  in 
such  a  case  constitute  the  good  will.  (Howard  v.  Henriques, 
3  Sandf.  725.)  "  This,"  Lord  Eldon  said,  "  is  the  probability 
that  the  old  customers  will  resort  to  the  old  place"  (Crutt- 
well  v.  Lye,  17  Ves.  346)  ;  and  "  the  name  of  a  firm,"  in  the 
language  of  Vice-Chancellor  Wood  in  Clinton  v.  Douglass 
(1  H.  R.  V.  Johns.  176),  "  is  a  very  important  part  of  the 
good  will  of  the  business  carried  on  by  the  firm." 

What  they  have  acquired  is  not  the  right  to  represent 
themselves  to  the  public  as  the  former  firm,  but  as  the  suc- 
cessors of  Hegeman  &  Co.  (Hall  v.  Harrows,  10  Jurist,  [N.  S.] 
55),  which  gives  them  all  the  advantages  of  the  business 
name  which  they  could  acquire,  and  is  a  truthful  represen 
tation  to  the  public  of  what  they  actually  are.  "  If,"  it  was 
said  in  the  case  last  cited,  which  was  a  bankruptcy  case, 
"  the  court  direct  the  sale  of  the  business  or  the  manufac- 
ture carried  on  by  the  owner  of  the  name,  it  might  give  to 
the  purchaser  the  right  to  represent  himself  as  the  successor 
in  business,  and,  in  that  manner,  to  use  the  name."  Those, 
says  Troplong,  who  succeed  to  a  deceased  merchant's  busi- 
ness are  forbid,  by  the  commercial  Code,  art.  21,  (France), 
from  continuing  it  in  his  name  (which  article  provides  that 
the  names  of  the  copartners  constituting  the  firm  can  alone 
be  represented  in  the  name  of  the  firm — Les  noim  des  associes 
peuvent  seuls  faire  partie  de  la  raison  sociale).  Credit,  he 
says,  is  altogether  personal.  It  is  not  transmissible.  It  is 
won  by  actions  and  capacity.  It  is  not  right,  then,  that  a  suc- 
cessor should  avail  himself  of  a  fallacious  credit,  in  appro- 
priating a  firm's  name  extinguished  by  the  death  of  one  of 
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those  who  gave  to  it  its  value  ;  and  he  expresses  his  astonish- 
ment that  the  right  to  do  so  should  be  recognised  in  Eng- 
land, as  it  is  a  fraud  upon  a  confiding  public. —  Troplong. 
Le  droit  civil,  torn.  xii.  p.  372. 

In  Bautain  v.  Merkline  (Annales  de  la  Prop.  torn.  iii.  p. 
307),  Bautain  and  wife  had  sold  to  Merkline  and  wife  an 
establishment  where  they  had  carried  on  the  business  of 
opticians,  and  it  was  stipulated  that  the  purchasers,  as  suc- 
cessors, might  avail  themselves  of  the  name  of  Bautain,  if 
convenient.  They  used  the  name,  however,  on  their  sign, 
cards,  &c.,  without  any  reference  to  their  being  successors, 
and  it  was  held  that  they  were  not  entitled  to  do  so  ;  that 
they  could  use  it  only  by  expressing  with  it  that  they  were 
successors.  These  are  French  authorities,  but  we  are  not 
without  authority  to  the  same  effect  in  this  country.  In 
/Sherwood  v.  Andrews  (5  Am.  L.  Rep.  [N.  S.]  588),  it  was 
held,  that  every  assignee  or  purchaser  who  uses  the  trade- 
mark of  the  original  proprietor  without  indicating  that  he 
is  the  assignee  or  purchaser,  practises  an  impos4tion  upon  the 
public.  "  I  do  not  deny,"  says  Chief  Justice  Wilson  in  de- 
livering the  opinion  of  the  court,  "  that  the  right  to  use  the 
trade-mark  of  the  original  pioprietor  passes  with  the  good 
will,  by  operation  of  law,  to  the  executor  and  to  the  assignee 
of  a  bankrupt;  and  that  it  may  pass  to  an  assignee  by  ex- 
press agreement  between  the  parties ;  but  I  insist  that  in 
such  cases,  in  order  to  receive  the  aid  of  a  court  of  equity, 
the  parties  must  add  to  the  original  trade-mark  words  indi- 
cating the  authority  for,  arid  the  right  to  its  use  as  executor, 
assignee  or  successor  of  the  original  proprietor,  as  the  case 
may  be.  Assignees  of  trade-marks  have  no  special  privi- 
lege of  sailing  under  false  colors,  and  if  they  will  persist  in 
doing  so,  prudence  would  dictate  that  they  give  courts  of 
equity  a  wide  birth." 

It  is  declared  by  statute  to  be  a  misdemeanor  in  this 
State  for  any  person  to  transact  business  in  the  name  of  a 
partner  not  interested  in  his  firm;  and  that,  where  the  des- 
ignation "and  Company"  or  "&  Co."  is  used,  that  it  shall 
represent  an  actual  partner  or  partners  (L.  1833,  c.  281,  p. 
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404) ;  and  by  the  act  of  1854  (L.  1854,  c.  400,  p.  1084)  the 
use  of  a  copartnership  name,  theretofore  or  thereafter  used 
by  firms  having  business  relations  with  foreign  countries, 
where  the  business  is  continued  by  some  of  the  copartners, 
or  by  assignees  or  appointees,  may  be  continued,  provided 
that,  on  every  change  of  the  persons  continuing  the  use  of 
the  name,  a  certificate  shall  be  filed  and  notice  published  in 
the  mode  directed  by  the  statute.  These  statutory  enact- 
ments prevent,  in  this  State,  the  continuance,  after  the  death 
or  retirement  of  partners,  of  the  name  of  firms  as  they  have 
been  and  are  probably  still  continued  in  England,  and  were, 
in  this  State,  before  the  passage  of  these  statutes. 

It  is  not  assumed  that  any  right  to  continue  the  name  of 
liegeman  &  Co.  has  been  derived  under,  or  by  a  compliance 
with,  these  statutory  provisions.  The  successors  in  inter- 
est, however,  have  sought  to  accomplish  the  same  thing,  by 
filing  a  certificate  to  incorporate  themselves  as  a  manufac- 
turing company,  under  the  general  statute,  by  the  name  of 
Hegeman  &  Co.,  devised  as  a  means  of  enabling  them,  under 
the  forms  of  law,  to  hold  themselves  out  to  the  public  as 
being  the  firm  of  Hegeman  &  Co.,  instead  of  being,  as  they 
are,  the  successors  of  that  firm — a  device  which,  however 
ingenious,  will  not  accomplish  the  purpose  sought  to  be  ef- 
fected ;  at  least,  so  far  as  securing  for  them  the  protection  of 
a  court  of  equity  in  the  use  of  the  name  in  that  way.  It  is 
an  attempt  to  do,  by  means  of  a  formal  incorporation  under 
the  general  statute,  what  is  forbidden  by  law  and  declared 
to  be  a  misdemeanor — that  is,  to  transact  business  in  the 
name  of  a  person  not  interested  in  the  firm.  It  is,  in  fact, 
trying  to  do  by  the  instrumentality  of  one  statute  what  they 
are  forbidden  to  do  by  another.  The  fact  that  W.  A.  Og- 
den  Hegeman,  who  is  a  practising  lawyer,  was  associated 
as  one  of  the  copartners  does  not  make  the  case  any  better, 
us  he  never  was  a  member  of  the  firm  of  Hegeman  &  Co., 
and  the  futility  of  attempts  to  get  the  benefit  of  a  business 
name,  by  contrivances  of  this  kind,  has  been  declared  in  ad- 
judged cases  (Croft  v.  Day,  7  Beav.  84;  Bloss  v.  Bloomer, 
23  Barb.  604;  Brown  on  Trade-marks,  §§374,  393,  423).  I 
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do  not  mean  to  say  that  Marcher,  Cutter  and  W.  A.  Ogden 
Hegeman  could  not  have  associated  themselves  together  in 
good  faith,  in  the  same  kind  of  business,  under  the  copart- 
nership name  of  Hegeman  &  Co. ;  or  that  J.  Niven  Hege 
man  and  Ferrier  might  not  have  done  the  same  ;  which 
Avould  have  been  forming  a  new  business  with  the  same 
name  as  the  former  one.  But  this  was  what  neither 
undertook  to  do,  or  are  doing.  J.  Niven  Hegeman  and 
Ferrier  claim  to  be  carrying  on  the  old  firm,  using  its 
trade-mark,  its  name,  and  selling  its  proprietary  articles  with 
substantially  the  same  kind  of  label,  as  if  it  were  still  in  ex- 
istence, and  those  who  have  succeeded  to  its  interests  are 
doing  exactly  the  same,  having  notified  the  customers  that 
the  firm  had  resumed  business,  having  associated  with  it  G. 
B.  Marcher,  and  are  assuming  to  carry  it  on,  so  far  as  re- 
spects the  public,  as  if  that  were  the  only  change  that  had 
been  made. 

My  conclusion  in  this  case  is,  that  neither  of  the  parties 
plaintiff  in  these  cross-actions  have,  upon  the  facts  before 
me,  established  any  right  to  the  equitable  aid  of  the  court. 
That  those  who  have  acquired  through  the  sale  under  the 
assignee,  and  by  subsequent  conveyances,  all  that  remained 
of  the  assets,  interests,  rights  or  property  of  the  insolvent 
firm  of  Hegeman  &  Co.,  have  the  right  to  use  that  business 
name,  and  the  trade-mark  with  it,  if  they  so  use  it  as  to 
express  the  fact  that  they  are  successors  to,  and  not  the 
original  firm.  That  if  they  abandon  their  present  mode  of 
styling  themselves  "Hegeman  &  Co.,"  and  upon  their  signs, 
labels,  stamps,  advertisements,  &c.,  &c.,  declare  themselves 
to  be,  what  they  really  are,  successors  to  Hegeman  &  Co., 
they  will  be  entitled  to  the  equitable  aid  of  the  court  to  re- 
strain J.  Niven  Hegeman  and  Ferrier  from  holding  out  to  the 
public  that  the  business  they  are  carrying  on  is  a  continu- 
ation of  that  of  the  old  firm,  and  of  making  use  of  its  trade- 
mark, business  name,  &c.,  to  the  detriment  of  those  who 
have  acquired  whatever  interest  there  is  in  the  trade-mark 
and  name.  That,  so  far  as  I  can  judge  from  the  specimens 
exhibited  on  the  trial,  the  articles,  called  proprietary  articles, 
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have  all  names  indicating  the  qualities,  ingredients,  or  com- 
position of  the  articles  ;  such  as  "  Hegemaris  Ferrated  Elixir 
of  Bark,  or  Elixir  of  Calisaya  Bark  with  Iron"  "  Hegemaris 
Compound  Fluid  Extract  of  Buchu"  "  Hegemaris,  formerly 
Velpeaus,  Celebrated  Remedy  for  Diarrceha,"  and  that  no 
trade-mark  exists  in  these  names.  (CasiveU  v.  Davis,  58  N.  Y. 
223 ;  Ayer  v.  Rushton,  1  Daly,  9.)  That  so  far  as  J.  Niven 
Hegeman  and  Ferrier  attempt  to  sell  articles  by  such  names, 
and  put  them  up  in  such  a  way,  as  to  deceive  purchasers  in 
the  belief  that  they  are  made  and  put  up  by  the  successors 
of  Hegeman  &  Co.,  or  by  that  firm  as  if  it  were  still  in  ex- 
istence, they  will  be  restrained  upon  the  application  of  those 
who  have  succeeded  to  the  interests  of  that  firm  when  they 
are  in  a  position  to  call  upon  a  court  of  equity  to  protect 
them. 


J.  EUGENE  WHITE,  AS  EXECUTOR,  &c.,  Respondent,  against 
JAMES  R.  WHITING,  Jr.,  AS  ADMINISTRATOR,  &c.,  Ap- 
pellant. 

(Decided  April  1st,  1878.) 

One  who  has  performed  labor  and  furnished  mate'rial  in  building  a  bulkhead  upon 
the  land  of  another  is  not  estopped  from  bringing  an  action  to  recover  the  value 
of  the  labor  and  material  by  the  fact  that  he  had  previously  brought  an  action 
against  the  same  party  to  recover  an  undivided  one-half  interest  in  the  bulkhead 
and  land  on  which  it  was  built,  on  an  oral  contract  providing  for  payment  in  that 
manner,  it  appearing  that  the  action  was  erroneously  brought,  the  parties  having 
subsequently  agreed  to  waive  the  oral  agreement  for  that  mode  of  payment.  The 
second  action  in  such  a  case  is  not  within  the  rule  that  where  a  party  lias,  upon 
the  same  state  of  facts,  two  inconsistent  remedies,  and  resorts  to  one  with  a  full 
knowledge  of  his  right,  is  therefore  cut  off  from  resorting  to  the  other. 

Where  an  accounting  is  had  between  two  persons,  embracing  all  the  items  of  a  par- 
ticular transaction,  and  a  balance  is  settled  upon  as  the  sum  in  which  one  is 
indebted  to  the  other  in  that  transaction,  but  the  debtor  refuses  to  make  the  pay- 
ment unless  the  creditor  executes  a  release  embracing  other  disputed  matters,  the 
accounting  is  so  far  conclusive  against  the  debtor  in  an  action  afterwards  brought 
against  him  to  recover  the  amount  due  in  that  transaction,  as  to  throw  upon  him 
the  onus  of  establishing  error  or  mistake  in  the  account  as  settled. 

APPEAL  from  a  judgment  in  favor  of  the  plaintiff,  entered 
upon  the  report  of  a  referee  to  whom  it  had  been  referred  to 
hear  and  determine  the  issue. 
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This  action  was  brought  by  White,  as  executor,  to  recover 
for  work  done  and  materials  furnished  by  George  White,  his 
testator,  in  building  and  repairing  a  bulkhead  on  the  land  of 
James  R.  Whiting,  deceased,  of  whose  estate  the  defendant 
was  administrator,  and  to  recover  also  the  value  of  services 
rendered  by  George  White  to  Whiting,  under  a  street-clean- 
ing contract  which  the  latter  hud  entered  into  with  the  city 
of  New  York. 

The  facts  sufficiently  appear  in  the  opinion. 

E.  M.  Wigh^  for  appellant. 
James  Crombie,  for  respondent. 

CHAKLES  P.  DALY,  Chief  Justice. — No  question  is  raised 
upon  the  appeal  as  to  the  finding  of  the  referee  in  respect  to 
the  plaintiff's  claim  for  services  under  the  street-cleaning 
contract,  or  the  amount  found  to  be  due  for  this  service. 

What  the  appellant  chiefly  relies  upon  is,  that  the  plain- 
tiff having  brought  an  action  in  the  Supreme  Court  during 
Mr.  Whiting's  lifetime,  to  compel  him  to  convey  to  the  plain- 
tiff an  undivided  half  interest  in  the  bulkhead  and  the  land 
upon  which  it  was  erected,  he  could  not,  by  discontinuing 
that  action,  acquire  any  right  to  bring  this  action  to  recover 
for  the  work  done,  and  the  materials  furnished  in  building 
the  bulkhead.  He  claims  that  by  bringing  the  action  in  the 
Supreme  Court  he  made  his  election  as  to  his  remedy,  and 
was  estopped  thereafter  from  resorting  to  any  other  remedy, 
and  our  attention  is  called  to  certain  cases  in  support  of  this 
proposition. 

The  doctrine  laid  down  in  these  cases,  and  which  is  well 
established,  is,  that  where  a  party  has  his  election  between 
two  inconsistent  remedies,  and  resorts  to  one,  with  a  full 
knowledge  of  his  rights,  he  is  forever  cut  off  from  resorting 
to  the  other.  Thus,  in  Morris  v.  Rexford  (18  N.  Y.  552), 
where  the  plaintiff  sold  a  quantity  of  oats,  which  was  to  be 
paid  for  in  cash,  and  which  was  delivered  to  the  purchaser, 
who  did  not  pay  for  them  when  demanded  ;  and  the  plaintiff 
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thereupon  sued  out  a  writ  of  replevin  in  the  cepit  and  ob- 
tained a  redelivery  to  him  of  the  goods  ;  it  was  held  that  he 
could  not  thereafter  maintain  an  action  to  recover  from  the 
purchaser  the  price  of  the  oats  ;  that  having  made  his  elec- 
tion between  two  inconsistent  remedies,  and  repossessed 
himself  of  the  property  in  the  action  of  replevin,  he  had,  by 
bringing  that  action,  disaffirmed  the  contract,  and  had  there- 
after no  remedy  upon  it.  And  in  Rodermund  v.  Clark  (46 
N.  Y.  354),  where  the  assignor  of  the  plaintiff  was  the  joint 
owner  of  a  vessel  which  his  co-owner,  in  whose  name  the 
title  of  the  vessel  stood,  sold  it  to  a  third  party,  and  the 
assignor  of  the  plaintiff,  who  was  the  captain  of  the  vessel, 
kept  possession  of  her  afterwards  ;  and  when  the  purchaser 
brought  an  action  to  recover  the  vessel,  and  she  was  seized 
by  the  sheriff,  the  plaintiff's  assignor  gave  a  bond,  upon 
which  the  vessel  was  delivered  to  him  ;  and  the  purchaser 
having  afterwards  libelled  her  as  owner,  in  an  action  in  the 
United  States  Court,  and  she  was  taken  out  of  the  plaintiff's 
assignor's  possession  by  the  marshal  and  delivered  to  the 
purchaser,  who  afterwards  obtained  a  judgment  in  the  action 
in  his  favor,  by  default,  which  was  subsequently  opened  ; 
but  the  possession  of  the  vessel  was  still  retained  by  the  pur- 
chaser: it  was  held  that,  upon  this  state  of  fact,  the  plaintiff, 
to  whom  the  assignor  had  assigned  all  his  interest  in  the 
vessel,  and  all  causes  of  action  which  he  had  against  his  co- 
owner  for  selling  her,  could  not  maintain  an  action  against 
the  co-owner  for  a  conversion  of  her,  upon  the  ground  that  the 
plaintiff's  assignor  had  elected  his  remedy  by  retaining  pos- 
session of  the  vessel,  and  having  thereby  led  to  the  action 
brought  against  him  by  the  purchaser,  was  estopped  and 
limited  thereafter  to  his  remedy  for  the  adjudication  of  his 
rights,  in  the  action  which  the  purchaser  had  brought. 

But  this  is  a  very  different  case.  It  is  not  a  case  in  which 
the  plaintiff,  upon  the  same  state  of  facts,  had  a  right  to  elect 
between  two  inconsistent  remedies,  and  having  resorted  to 
one,  was  thereafter  cut  off  from  resorting  to  the  other.  It  is 
a  case  in  which  the  second  action  was  brought  upon  a  dif- 
ferent state  of  facts  from  those  upon  which  the  action  was 
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brought,  that  was  discontinued.  It  is  a  case  in  which  the 
•first  action  was  erroneously  brought  upon  an  oral  agreement 
which  the  same  parties  subsequently  agreed  to  waive,  as 
would  appear  from  Mr.  Whiting's  statement  to  Hull,  that  he 
did  not  owe  George  White  but  about  $30,000  for  building 
the  bulkhead,  and  upon  Hull's  suggestion  that  they  had 
better  get  together,  as  the  matter  was  only  a  computation  of 
accounts,  and  adjust  it,  Whiting's  farther  remark  that  he  was 
willing  to  see  White  at  any  time,  as  it  was  all  in  document- 
ary evidence.  It  is  not,  therefore,  a  case  at  all  of  incon- 
sistent and  different  remedies,  and  the  bringing  of  the  action 
in  the  Supreme  Court,  which  has  been  discontinued,  is  no 
bar  whatever  to  maintaining  the  present  action,  founded,  as 
it  is,  upon  a  different  state  of  facts  ;  and  the  doctrine  of 
election  in  the  case  of  inconsistent  remedies  in  no  way  ap- 
plies to  it. 

Whatever  may  have  been  the  fact  with  regard  to  the 
other  action,  whether  the  claim  were  unfounded,  the  con- 
tract void,  or  afterwards  waived,  the  plaintiff  in  either  case 
would  be  entitled  to  recover  for  the  services  he  rendered  and 
the  materials  he  supplied  in  the  building  of  the  bulkhead 
upon  Whiting's  property.  {Baldwin  v.  Palmer,  10  N.  Y. 
232.) 

The  building  of  the  bulkhead  on  Whiting's  land  and  its 
completion  of  it  was  proved,  and  also  that  it  had  been  in- 
jured by  fire,  had  been  repaired  by  White,  and  that  a  de- 
tailed statement  in  writing  of  the  cost  of  these  repairs, 
amounting  to  $2,115  45,  had  been  furnished  to  the  defendent ; 
and  that  afterwards,  in  December,  1872,  an  accounting  was 
had  between  the  administrator  and  White,  upon  the  basis  of 
what  Whiting  in  his  lifetime  referred  to  as  the  documentaiy 
evidence  which  was  in  Whiting's  possession  at  the  time  of 
his  death,  which  accounting  or  statement  of  account  was 
made  up  by  the  defendant's  attorney,  in  which  was  included 
a  large  number  of  offsets  which  the  plaintiff  agreed  to  allow, 
and  which  statement,  after  allowing  all  these  offsets,  showed 
that  Whiting  was  indebted  to  White  on  the  bulkhead 
account  in  the  sum  of  $19,454  67,  which  the  defendant 


NEW  YORK— APRIL,  1878.  27 

White  v.  Whiting. 

agreed  to  pay  and  the  plaintiff  agreed  to  accept  as  a  final 
and  satisfactory  adjustment  upon  this  statement  and  settle- 
ment of  that  account.  This  was  properly  allowed  in  evi- 
dence. The  only  means  of  ascertaining  the  state  of  the 
account  between  Whiting  and  White  was  the  documentary 
evidence  in  Whiting's  possession,  and  left  by  him  after  his 
death,  and  was  as  complete  and  satisfactory  an  adjustment  of 
the  account,  in  connection  with  this  transaction,  as  it  was 
possible  to  have  under  the  circumstances  of  the  case,  and 
was  at  the  time  perfectly  satisfactory  to  the  administrator 
himself,  who  would  have  settled  them  with  the  plaintiff  if 
the  plaintiff  would  have  given  a  release  of  all  further  claims 
upon  the  estate,  which  was  refused,  and,  as  it  appears, 
properly,  as  the  plaintiffs  had  another  claim  upon  another 
contract,  the  existence  of  which  was  established  upon  the 
trial  by  the  written  evidence  in  Whiting's  books,  for 
$762  92  for  White's  services  in  the  street-cleaning  contract. 
What  the  appellant  now  asks  us  to  do  is  to  go  behind 
this  adjustment  and  settlement  of  the  bulkhead  transaction 
to  show  that  the  plaintiff  was  not  entitled  to  recover  the 
amount  thus  agreed  upon  ;  and  our  attention  is  called  to  a 
great  deal  of  evidence  which  the  referee  received, 'to  show  that 
the  valuation  per  cubic  foot  for  building  the  bulkhead  was 
too  high,  the  evidence  respecting  which  is  conflicting,  and 
other  matters  to  show  that  the  amount  awarded  by  the 
referee  was  too  much.  Without  at  all  conceding  that  this 
evidence  makes  out  what  the  appellant  claims  it  does,  I  do 
not  propose  to  go  into  it,  as  I  think  the  accounting  which 
was  had  between  the  parties  is,  within  the  cases,  conclusive 
and  final,  except  so  far  at  least  as  to  the  extent  of  throwing 
upon  the  defendant  the  onus  of  establishing  that  there 
were  errors  or  mistakes,  and  this,  I  think,  he  has  not  suc- 
ceeded in  doing.  The  referee  has  based  his  finding  of  what 
was  due  to  the  plaintiff  for  the  erection  of  the  bulkhead  upon 
this  settlement  or  adjustment  between  the  parties,  and  I 
think  he  was  justified  in  so  doing.  The  witness  Voege, 
when  subsequently  examined  before  the  referee,  had  no  in- 
terest that  would  have  disqualified  him  from  testifying. 
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When  the  objection  to  his  competency  was  taken,  on  the 
ground  of  his  interest,  his  testipiony  was  stricken  out  on  the 
defendant's  motion.  When  he  was  again  presented  for  ex- 
amination, after  his  interest  was  shown  to  have  been  released, 
the  objection  taken  was  not  that  lie  was  incompetent  on  the 
ground  of  interest,  but  to  the  competency  of  the  testimony 
given  by  him,  which  is  not  the  objection  now  relied  upon 
and  discussed  on  the  appeal. 

I  do  not  think  it  necessary  to  dwell  further  upon  the 
elaborate  points  submitted  upon  the  appeal.  Whiting  had 
the  benefit  of  the  erection  upon  his  land,  built  by  George 
White,  and  afterwards,  when  injured,  repaired  by  him. 
Whatever  may  have  been  the  oral  agreement  made  between 
the  parties  when  the  work  was  undertaken  or  finished, 
Whiting  admitted  during  his  lifetime  that  he  was  indebted 
to  White  for  the  work,  but  not  to  the  amount  claimed.  The 
amount  found  by  the  referee  is  considerably  less  than  what 
Whiting  supposed  was  the  extent  of  his  indebtedness.  Tho 
claims  which  Whiting  had  against  White,  as  far  as  it  was 
possible  to  ascertain  them,  and,  in  all  probability,  all  that 
he  had,  has  been  allowed  against  White,  and  were  allowed 
by  him  upon  the  adjustment.  The  estate  now  enjoys  the 
benefit  of  White's  services  and  the  materials  he  furnished 
in  the  erection  of  a  structure  upon  the  land  which  now  be- 
longs to  Whiting's  heirs,  and  after  deducting  from  this  claim 
what  White  owed  to  Whiting,  they  should  pay  for  the  benefit 
of  the  structure  which  they  now  possess  and  enjoy.  The 
report,  which  I  regard  as  a  just  and  equitable  one  between 
the  parties,  should  be  affirmed. 

ROBINSON  and  LARREMORE,  JJ.,  concurred. 
Judgment  affirmed. 
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THOMAS  KELLY  AND  WALTER  L.  RICHARDSON.  AS  ADMIN- 
ISTRATORS, &c.,  Respondents,  against  JAMES  SHEEHY, 
Appellant. 

(Decided  April  1st,  1878.) 

Where  the  evidence  upon  a  question  of  fact  is  conflicting  or  so  uncertain  as  to  admit 
of  being  interpreted  differently,  the  finding  of  the  jury  upon  such  question  will, 
upon  appeal,  be  regarded  as  final. 

A  verdict  will  not  be  set  aside  on  the  affidavit  of  a  juryman  that  the  jury,  under  a 
mistaken  view  of  the  facts  of  the  case,  had  made  an  error  of  computation  in 
arriving  at  the  amount  of  such  verdict. 

APPEAL  from  a  judgment  for  the  plaintiffs,  entered  upon 
a  decision  of  the  general  term  of  the  Marine  Court  of  the 
city  of  New  York,  affirming  a  judgment  entered  upon  a  ver- 
dict rendered  for  the  plaintiffs  at  a  trial  term  of  that  court, 
and  affirming  an  order  denying  a  motion  upon  the  minutes 
for  a  new  trial. 

The  plaintiffs,  Thomas  Kelly  and  Walter  L.  Richardson, 
as  administrators  of  the  estate  of  Henry  H.  Richardson, 
deceased,  brought  this  action  to  recover  $200,  the  amount  of 
three  promissory  notes  made  by  the  defendant,  James  Sheehy, 
to  Ellen  C.  Richardson,  an  administratrix  of  the  estate,  who 
had  been  removed  from  her  office.  The  notes  were  given  as 
part  payment  for  goods  of  the  estate  bought  by  Sheehy. 

The  answer  set  up  a  counter-claim,  alleging  non-delivery 
of  a  part  of  the  goods,  a  deficiency  in  the  value  of  others 
below  schedule  values  fixed  by  terms  of  sale,  and  alleged  an 
agreement  that  defendant  was  to  be  paid  by  plaintiffs  the 
amount  of  any  such  deficiency  in  value  or  quantity  when 
ascertained. 

Among  the  goods  sold  were  certain  orders,  or  subscrip- 
tion lists  to  serial  publications,  and  there  was  conflicting  evi- 
dence as  to  whether  the  agreement  for  the  payment  of  short- 
age was  intended  to  apply  to  these  orders  or  lists  if  the  sub- 
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scribers  on  the  lists  should  not  prove  to  be  pa}ring  subscri- 
bers, or  whether  it  was  only  intended  to  apply  to  the 
tangible  goods  mentioned  in  the  schedule  of  sale.  Upon  the 
hearing  of  the  motion  for  a  new  trial,  there  was  submitted  to 
the  court  an  affidavit  of  a  juryman  to  the  effect,  that  the 
jury,  in  allowing  the  defendant's  counter-claim  for  non- 
delivery, had  deducted  a  certain  percentage  under  the  errone- 
ous impression  that  such  deduction  had  not  already  been 
made.  The  jury  rendered  a  verdict  for  the  plaintiff  in  the 
sum  of  $164  57. 

J.  McKee,  for  appellant. 

W.  I.  Butler,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — I  think  the  general 
term  of  the  Marine  Court  were  right  in  affirming  the  judg- 
ment. The  notes  sued  upon  amounted,  with  interest,  to 
$222  27.  The  jury  gave  a  verdict  of  $164  57,  showing  that 
they  allowed  the  defendant  $57  70. 

It  is  by  no  means  clear  upon  the  evidence  for  what  de- 
ficiency in  the  schedule  a  deduction  was  thereafter  to  be  made 
from  the  amount  of  the  notes.  The  defendants,  Pollard, 
Laing  and  Mrs.  Richardson,  all  agree  that  there  was  some 
understanding  in  respect  to  a  deduction  in  case  of  a  defi- 
ciency, but  whether  it  was  limited  to  a  deficiency  in  the 
amount  of  goods  in  the  store,  or  embraced  orders  marked 
in  the  schedule  as  good  if  they  should  not  turn  out 
to  be  so,  is  doubtful  upon  the  whole  evidence.  The  jury 
were  of  opinion,  as  appears  from  what  was  said  by  one  of 
them  in  the  presence  of  the  rest  on  the  rendition  of  the  ver- 
dict, that  the  $108  which  the  plaintiff  admitted  to  be  the 
value  of  the  orders  was  not  proved.  That  is,  as  we  must 
understand  it,  that  they  did  not  think  that  the  evidence 
established  that  a  deduction  was  to  be  made  to  the  defend- 
ant for  any  orders  that  might  not  prove  to  be  good,  and  the 
twelve  men  in  the  jury  box  were  quite  as  competent  to 
judge  of  the  evidence  upon  that  point,  which  was  a  question 
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of  fact,  as  an  appellate  court.  The  defendant's  statement 
of  the  agreement  was,  that  if  anything  fell  short,  which  was 
represented  on  the  schedule,  they  were  to  pay  him  back  for 
that  amount.  Pollard  (the  defendant's  witness)  testimony 
is,  that  they  would  make  good  any  deficiency  between  their 
list  arid  what  goods  he  received  ;  that  the  defendant  gave 
the  notes  and  paid  the  check  upon  the  condition  that  any- 
thing short  should  be  made  good  to  him.  When  recalled, 
Pollard  said  the  agreement  was,  that  any  goods  that  were 
short  from  the  schedule  would  be  made  good ;  and  again, 
after  saying  that  his  recollection  was  not  good,  that  these 
were  deductions  to  be  made,  but  what  they  were  to  be  had 
passed  from  his  mind  ;  and  again,  that  they  were  to  pay  the 
defendant  for  any  deficiency  from  what  appeared  on  the 
schedule  ;  that  what  ran  short  of  the  schedule,  the  defendant 
was  to  be  paid  for,  whatever  that  might  be.  Laing  was  not 
aware  that  there  was  any  different  offer  subsequently  made 
than  that  which  was  contained  in  the  written  proposition, 
which,  in  his  opinion,  expressed  everything.  The  defendant 
had  been  allowed  a  deduction  of  $253  63  for  sales  made 
pending  the  negotiation,  and  Laing' s  idea  was,  that  if  the 
deficiency  in  consequence  of  these  sales  should  prove  to  be 
more  than  the  $253  63  allowed,  the  extra  amount  was  to  be 
returned  to  the  defendant,  and  that  that  was  why  one  of  the 
notes  was  left  in  escrow.  His  further  evidence  was,  that 
during  the  six  weeks  that  the  negotiations  were  pending,  the 
defendant  was  several  time's  at  the  store  ;  that  he  examined 
the  stock  over;  that  every  facility  was  given  to  him  to  find 
everything,  so  far  as  the  stock  was  concerned  ;  that  he  had 
ample  time  to  examine  it,  and  certainly  saw  what  lie  was 
buying.  The  administrators'  understanding  was.  that  if 
anything  should  be  found  short  or  deficient  in  the  schedule, 
it  was  to  be  made  good  to  the  defendant,  or  paid  back  to 
him  ;  that  her  counsel  said  that  if  there  was  anything  de- 
ficient when  the  stock  was  counted,  it  would  be  made  good 
to  him.  The  proposition  in  writing,  winch  was  to  buy  for 
83,500,  was,  that  any  goods  sold  after  August  28,  were  to  be 
allowed  defendant,  which  was  afterwards  carried  out,  by 
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allowing  him  $253  60  for  goods  sold  after  that  time,  and 
there  is  nothing  in  the  written  proposition  about  deductions 
for  orders  which  might  not  prove  to  be  good,  which  was  cer- 
tainly as  material  in  the  written  proposition  which  the  de- 
fendant then  made  and  signed,  as  it  could  be  afterwards.  In 
a  doubtful  case  the  written  proposition  which  the  defendant 
himself  offered  was  very  weighty  evidence,  as  the  amount 
contained  in  the  proposition,  after  deducting  the  $253  60, 
vvhich  was  therein  provided  for,  was  the  sum  afterwards 
igreed  upon  ;  arid  it  may  well  be  that  Laing  was  right,  that 
what  was  meant  by  a  further  deduction  was,  that  if  it  ap- 
peared that  afterwards,  upon  comparing  the  goods  in 
the  store  with  the  schedule,  that  more  had  been  sold 
than  $253  60  worth,  that  the  defendant  was  to  be 
allowed  for  the  deficiency.  It  was  conceded  that  no  fraud 
had  been  practised  in  the  transaction,  and  taking  the  whole 
of  the  evidence  together,  the  question  whether  anything 
more  was  intended  than  a  deficiency  in  the  goods  in  the 
store,  as  enumerated  in  the  schedule,  or  whether  the  value 
of  orders  which  should  not  prove  to  be  good  was  also  in- 
cluded, was,  to  say  the  least  of  it,  so  uncertain  upon  the  evi- 
dence, and  so  doubtful  as  a  question  of  fact,  that  it  was  one 
exclusively  for  the  jury,  whose  conclusion,  either  one  way  or 
the  other,  would,  upon  appeal,  be  regarded  as  final,  it  being 
the  province  of  the  jury  to  pass  upon  questions  of  fact,  where 
the  evidence  is  conflicting,  or  so  uncertain  as  to  admit  of 
being  interpreted  differently.  My  own  impression  from  the 
perusal  of  the  testimony  is,  that  the  written  proposition 
submitted  by  the  defendant  was  the  best  guide  in  deter- 
mining what  deficiency  he  meant  to  provide  for. 

The  administratrix,  in  making  out  a  schedule  of  the 
property  of  the  deceased,  put  down  in  good  faith  a  list  of 
subscribers  which  the  deceased  had  for  serial  publications, 
with  their  residences,  and  who  were  deemed  good  and  so 
marked  in  the  schedule,  being  a  pecuniary  interest,  the  value 
of  which  was  put  at  $200  in  an  estimation  of  the  value  of  the 
whole  of  the  property,  which  was  put  down  at  the  wholesale 
prices,  so  far  /as  it  was  good,  whilst  the  old  stock  was  put 


NEW  YORK— APRIL,  1878.  33 

Kelly  v.  Sheehy. 

down  at  what  was  supposed  to  be  its  value,  there  being  an 
error  in  respect  to  the  value  of  some  old  bibles,  which  were 
put  down,  probably  unintentionally,  at  too  high  a  rate ;  but 
of  the  value  of  which  the  defendant  was  able  to  judge,  as  lie 
was  in  the  trade,  and  had  examined  the  stock  before  he  made 
his  purchase,  and  probably  before  he  made  his  offer  to  buy 
at  a  deduction  of  30  per  cent,  from  the  value  put  down  in 
the  schedule.  The  value  of  a  list  of  subscribers  to  serial 
publications  to  be  thereafter  delivered  was  by  no  means  a 
reliable  one,  as  it  was  subject  to  contingencies  which  might 
diminish  its  value,  such  as  the  loss  of  subscribers  who,  from 
inability  or  otherwise,  might  refuse  to  continue  to  take  the 
work ;  or  who,  having  removed  from  the  residences  where 
the  publications  were  delivered  them,  could  not  afterwards 
be  found,  or  exactly  what  was  shown  to  have  taken  place  in 
this  case;  and  if  the  number  proved,  as  in  this  instance,  to  be 
large — 124  out  of  275  subscribers — it  was  doubtless  owing 
to  another  contingency,  to  which  such  pecuniary  enterprises 
are  also  subject,  and  which,  in  this  case,  is  a  matter  of  gen- 
eral knowledge — the  pecuniary  pressure  or  hard  times  that 
have  prevailed  since  the  year  1876.  Thus  we  have,  in  the 
entries  upon  the  subscription-list  produced  by  the  defend- 
ant in  the  year  1877,  such  answers  as  these  :  "  Don't  want 
any  more;  can't  afford."  "  Too  poor  to  continue."  "Don't 
want  any  more  at  present."  "  May  take  after  a  while." 
"  Will  complete  when  she  can  afford  the  money."  "  Don't 
want  any  more."  "  Don't  want  to  continue,"  &c.,  &c.  The 
defendant,  who  was  a  bookseller,  knew  the  value  of  such  an 
interest  necessarily  much  Letter  than  the  administratrix  and 
her  legal  adviser  who  sold  him  the  property.  He  bought  it 
for  a  round  sum,  at  a  deduction  of  30  per  cent,  from  its  esti- 
mated value,  and  may  very  well  be  assumed  to  have  taken 
the  uncertain  value  of  such  an  interest  as  this  into  consid- 
eration, where  the  loss  from  subscribers  refusing  to  continue 
was  but  $108,  and  the  deduction  allowed  him  from  the  esti- 
mated value  was  $1,500.  It  may  well  bo  assumed  that  if  he 
meant  to  provide  for  a  rebatement  from  the  sum  offered  for 
such  subscribers  as  should  not  continue  or  not  prove  to  be 
YoL.VIII.— 3 
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good,  that  he  would  have  been  as  careful  to  have  that  insert- 
ed in  the  written  proposition  as  he  was  to  provide  that  any 
stock  mentioned  in  the  list  taken  on  the  9th  day  of  August 
that  may  have  been  sold  was  to  be  deducted  from  the  $3,500 
offered  ;  and  if  there  is  any  doubt  in  the  case,  arising  upon 
the  evidence,  it  is  whether  the  jury  have  not  really  allowed 
him  more  than  he  was  strictly  entitled  to. 

We  cannot  take  into  consideration  an  affidavit  made  by 
a  juror  that  the  jury  meant  to  allow  $88  91,  but  through  a 
mistake  of  facts  deducted  35  per  cent.,  or  $31  11  from  that 
amount,  being  led  into  that  error  because  it  appeared  that 
the  prices  at  which  all  the  goods  were  purchased  was  about 

35  per  cent,  less  than  the  amount  at  which  they  were  ap- 
praised.    It  by  no  means  follows  that  this  was  an  error.    But 
whether  it  was  or  not,  the  verdict  of  a  jnry  will   not  be  set 
aside  upon  an   affidavit  of  this  kind  made  by  one   of  the 
jurors. 

The  judge's  charge,  whether  it  had  or  had  not  the  effect 
attributed  to  it  by  the  appellant,  is  not  brought  under  review 
by  any  exception  to  any  part  of  it,  or  by  any  request  to 
charge.  Where  there  has  undoubtedly  been  a  misdirection 
on  the  part  of  the  judge,  either  as  respects  the  law  or  the 
facts,  which  it  is  evident  has  misled  the  jury,  or  would  neces- 
sarily have  that  effect,  the  judgment  may  be  set  aside, 
although  no  exception  was  taken.  But  that  was  not  the  case 
here.  The  charge  upon  what  was  an  uncertain  state  of  facts 
left  the  case  very  fairly  to  the  jury,  and  I  see  nothing  in  it 
which  would  entitle  us  to  say  that  he  necessarily  misled  the 
jury,  either  as  to  the  facts  or  the  law.  On  the  contrary,  in 
such  a  case,  I  think  it  was  a  very  fair  charge,  quite  as  favor- 
able to  the  defendant  as  to  the  plaintiff,  and  that  there  is 
nothing  in  it  that  would  justify  us  in  disturbing  the  verdict. 

The  judgment  should  be  affirmed. 

JOSEPH  F.  DALY  and  VAN  HOESEX,  JJ.,  concurred. 
Judgment  affirmed. 
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THE  ORPHAN  ASYLUM  SOCIETY  IN  THE  CITY  OF  NEW 
YORK,  Appellants,  against  BENJAMIN  WATERBURY,  Re- 
spondent. 

x 

{Decided  April  1st,  1878.) 

In  si  lease  of  twenty-one  years,  it  was  covenanted  that  if  the  tenant,  during  the  first 
seven  years,  or,  if  the  landlord  consented,  any  time  during  the  residue  of  the  term, 
should  erect  upon  the  land  a  house  two  stories  or  more  in  height,  and  con- 
structed as  therein  specified,  that  the  landlord,  at  the  end  of  the  term,  would  pay 
for  the  value  of  the  building,  or  give  a  further  term  of  twenty-one  years  :  and 
that  said  second  lease  should  provide  for  a  further  renewal  of  twenty-one  years, 
in  all  cases  in  which  there  should  be  erected,  and  then  standing  on  the  premises, 
a  substantial  dwelling-house  three  stories  or  more  in  height,  constructed  as  the 
law  required  in  the  part  of  the  city  where  the  premises  were  located ;  or  if  the 
landlord  should  not  agree  to  such  third  renewal,  that  he  would  pay  the  value  of  the 
building.  At  the  expiration  of  the  first  lease,  the  landlord  agreed  and  did  grant 
a  renewal  for  the  further  term  of  twenty-one  years,  which  renewed  lease  recited 
that,  as  the  parties  could  not  agree  upon  the  construction  of  the  covenants  in  the 
first  lease,  as  to  what  covenants  were  to  be  inserted  in  the  renewed  lease,  it  was, 
to  avoid  dispute,  agreed  that  the  second  lease  should  contain  all  the  covenants 
•which,  according  to  the  true  construction  of  the  first  lease,  it  should  contain. 
Held,  that  the  omission  in  the  second  lease  of  the  condition  in  respect  to  a  further 
renewal  did  not  make  it  obligatory,  under  the  second  lease,  that  the  plaintiff 
should  give  a  third  lease  of  twenty -one  years,  with  a  covenant  for  renewal  pro- 
vided a  dwelling-house  of  three  or  more  stories  should  then  be  standing  ;  that  the 
true  construction  of  the  meaning  of  the  language  employed  was,  that  if  the  land- 
lord did  not  at  the  expiration  of  the  first  lease  give  a  second  one,  he  should  pay 
for  the  ftco-story  building  ;  and  that  if  a  dwelling-house  of  three  or  more  stories 
should  be  erected  and  standing  at  the  expiration  of  the  second  lease  that  he  would 
give  a  further  lease  for  twenty-one  years,  or  pay  for  the  three-story  building,  if 
such  a  building  had  been  erected  and  was  then  on  the  premises  ;  that  the  instru- 
ment simply  provided  for  the  contingency  of  two  renewals,  and  had  no  provision 
in  it  for  anything  beyond  that. 

A  written  lease  is  to  be  construed,  if  possible,  so  as  to  give  effect  to  the  intention  of 
the  parties,  which  is  to  be  gathered  from  the  whole  instrument. 

APPEAL  from  an  order  made  by  this  court  at  special 
term,  overruling  a  demurrer  to  the  answer  and  giving  judg- 
ment for  the  defendant. 

This  was  an  action  of  ejectment  brought  by  the  Orphan 
Asylum  Society  to  recover  possession  of  certain  land  on 
Broadway,  in  the  city  of  New  York. 
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The  complaint  alleged  ownership  in  the  plaintiff;  that  the 
term  of  the  defendant  as  lessee  of  the  premises  had  expired 
on  May  1st,  1876,  and  that  he  withheld  possession  from  the 
plaintiff.  The  complaint  set  forth  a  copy  of  the  lease,  which 
Avas  dated  April  30th,  1855,  and  was  for  a  term  of  twenty- 
one  years  ;  and  it  was  further  alleged  that,  as  provided  by  the 
law,  appraisers  had  been  appointed  by  plaintiff  and  defend- 
ant to  value  the  house  standing  on  the  land  and  the  value  of 
rental  for  another  term;  that  the  appraisers  had  disagreed; 
that  an  umpire,  as  provided  in  the  lease,  had  fixed  those 
values  ;  that  plaintiff  had  elected  to  pay  for  the  building,  had 
tendered  the  amount  fixed  by  the  umpire  ;  and,  that  defend- 
ant had  refused  to  accept,  or  to  surrender  possession. 

The  answer  admitted  these  averments,  and  set  up  by  way 
of  avoidance  that  plaintiff  leased  the  lot  to  Peter  Missillier 
for  twenty-one  years  from  1st  May,  1834 ;  that  Missillier  as- 
signed it  to  defendant;  that  during  the  first  seven  years  of 
that  term,  a  building  two  or  more  stories  high  was  erected  on 
the  lot,  and  was  standing  at  the  end  of  the  term,  May  1st. 
1855  ;  that  the  plaintiff  then  elected  to  renew  for  a  second 
term  instead  of  paying  for  that  building  ;  that  the  new  lease 
for  the  second  term  ought  to  have  provided  positively  and 
absolutely  for  its  renewal  for  a  third  term,  from  May  1st 
1876,  without  any  option  to  plaintiff  to  pay  the  value  of  any 
building  on  the  lot  ;  that  plaintiff  refused  to  give  such  a  new 
lease  and  gave  instead  the  instrument  dated  30th  April, 
1855. 

The  plaintiff  demurred,  on  the  grounds  that  the  answer 
did  not  state  facts  sufficient  to  constitute  a  defence.  The 
sufficiency  of  the  answer  depended  upon  the  construction  of 
certain  provisions  of  the  lease  of  April  30,  1855,  Avhich  em- 
bodied, word  for  word,  the  lease  to  Missillier  of  May  1st, 
1834. 

The  Missillier  lease  contained  the  following  :  "  And  it  is 
hereby  mutually  covenanted  and  agreed  by  and  between  the 
parties  to  these  presents,  that  if  the  said  party  of  the  second 
part,  his  executors,  adminstrators  or  assigns  shall,  during  the 
first  seven  years  of  the  said  term  hereby  demised,  or  if  the 
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said  parties  of  the  first  part  shall  consent  thereto  in  writing, 
then  at  any  time  during  the  residue  of  the  said  term  erect 
and  build  upon  the  said  lot  of  land  a  good  and  substantial 
house,  being  two  stories  or  more  in  height,  and  constructed 
of  brick  or  stone,  or  having  a  brick  or  stone  front,  and  other- 
wise constructed  as  shall  be  permitted  by  law,  then  the  said 
parties  of  the  first  part  or  their  assigns  shall  and  will  at  the 
end  and  expiration  of  the  term  hereby  demised  either  pay  to 
the  said  party  of  the  second  part,  his  executors,  administra- 
tors or  assigns,  the  just  and  full  value  of  the  said  house,  to 
be  ascertained  in  the  manner  hereinafter  mentioned,  or  grant 
a  new  lease  to  the  said  party  of  the  second  part,  his  execu 
tors,  administrators  or  assigns,  at  his  or  their  expense,  for  a 
further  term  of  twenty-one  years,  to  commence  from  the  ex- 
piration of  the  term  hereby  granted,  at  and  for  a  reasonable 
yearly  rent,  payable  half  yearly,  and  to  be  also  ascertained 
as  in  hereinafter  mentioned,  but  not  to  be  less  than  the  rent 
reserved  by  these  presents,  such  new  lease  to  contain  the 
like  covenants,  provisoes  and  conditions  as  are  hereinbefore 
contained,  except  only  so  far  as  regards  a  further  renewal  of 
the  said  lease  and  the  payment  of  the  value  of  any  house  or 
building  to  be  erected  on  the  said  demised  premises;  but 
providing  nevertheless  for  the  further  renewal  of  the  said 
lease  at  the  like  expense  of  the  said  party  of  the  second  part, 
his  executors,  administrators  or  assigns,  for  the  further  and 
like  term  of  twenty-one  years  from  and  after  the  expiration 
of  the  said  second  term,  and  at  a  yearly  rent,  to  be  ascer- 
tained in  like  manner  (but  not  less  than  the  yearly  rent  re- 
served during  said  second  term),  in  all  cases  in  which  there 
shall  have  been  erected  during  the  term  hereby  demised,  and 
shall  then  be  standing  on  the  said  demised  premises,  a  good 
and  substantial  dwelling-house,  being  three  stories  or  more 
in  height,  and  constructed  as  the  law  now  requires  with 
respect  to  dwelling-houses  in  the  said  city,  situate  to  the 
southward  of  Canal  street ;  or  for  the  payment  of  the  just 
and  full  value  of  such  dwelling-house  (to  be  ascertained  in 
like  manner)  in  case  the  said  parties  of  the  first  part,  their 
successors  or  assigns,  shall  not  agree  to  such  further  renewal; 
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and  in  order  to  ascertain  the  value  of  any  such  house  as 
during  the  terra  hereby  granted,  may  be  erected  on  the  said 
demised  premises  aforesaid,  and  what  augmentation  of  rent 
if  any  should  take  place  in  case  of  granting  any  such  new 
lease  ;  it  is  further  mutually  agreed  by  and  between  the  said 
parties,  that  each  of  them  or  their  assigns  shall  and  will  at 
least  one  month  before  the  expiration  of  the  term  hereby 
granted,  nominate  a  fit  and  impartial  person  to  value  the 
said  house  in  its  then  condition,  and  to  determine  also  what 
Avould  be  a  reasonable  yearly  rent  for  the  said  lot  of  ground 
during  the  further  term  aforesaid,  if  such  term  should  be 
granted,  and  if  the  said  two  persons  should  differ  in  judg- 
inent  upon  the  said  subjects  or  either  of  them,  they  shall  ap- 
point a  proper  person  to  be  the  umpire  between  them  ;  or  if 
they  cannot  agree  in  such  nomination,  they  shall  each  of 
them  nominate  two  persons,  and,  from  the  names  of  the  four 
persons  so  nominated,  one  shall  be  drawn  by  ballot  to  be 
such  umpire,  and  the  decision  of  the  said  two  persons  first 
named,  or,  in  case  of  their  disagreement,  of  the  said  umpire, 
shall  be  final  and  conclusive,  both  as  to  the  value  of  the  said 
house  and  the  amount  of  rent  to  be  inserted  in  the  new  lease, 
if  the  said  parties  of  the  first  part  shall  prefer  to  grant  the 
same :  and  in  every  such  case  of  renewal,  the  rent  to  be 
reserved  thereon  shall  be  estimated  for  the  lot  alone,  without 
making  any  addition  for  or  on  account  of  the  buildings  which 
may  be  so  erected  by  the  said  party  of  the  second  part,  his 
executors,  administrators  or  assigns. 

"And  the  lease  of  April  30th,  1855,  embodying  the  above 
lease  recited,  that  whereas  said  parties  hereto  of  the  first 
part  have,  in  pursuance  of  the  provisions  in  that  behalf  con- 
tained in  the  said  above  recited  indenture  which  was  for  the 
first  term,  agreed  to  grant  to  the  said  party  of  the  second 
part  a  renewal  of  the  said  indenture  for  the  further  term  of 
twenty-one  years  from  the  expiration  of  the  term  thereby 
granted,  at  the  yearly  rent  of  two  thousand  nine  hundred 
dollars,  pa}rable  half  yearly  :  and  whereas  the  said  parties 
to  these  presents  do  not  agree  in  their  construction  of  the 
provisions,  contained  in  the  hereinbefore  recited  indenture 
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of  lease,  which  relate  to  the  covenants  to  Toe  inserted  in  the 
lease  for  the  second  term  therein  referred  to — '  such  new 
lease,'  &c., — to  avoid  dispute  in  regard  to  the  terms  of  the  cov- 
enants this  lease  should  contain,  it  is  hereby  expressly  mutu- 
ally covenanted  and  agreed  by  and  between  the  parties  to 
these  presents,  that  this  present  indenture  of  lease  shall  be 
deemed  to  be  upon  and  to  contain  all  and  singular  the  cove- 
nants, provisoes  and  agreements  which,  according  to  the  true 
construction,  intent  and  meaning  and  effect  of  the  hereinbe- 
fore recited  indenture  of  lease  (this  lease  being  the  new  lease 
for  the  second  term  therein  mentioned  and  provided  for), 
such  new  lease  was  to  contain,  the  said  parties  to  these  pres- 
ents hereby  agreeing  to  and  granting  all  and  singular  the 
said  covenants,  provisoes,  conditions  and  agreements  as  fully 
and  to  the  same  effect  as  if  the  same  were  herein  inserted 
fully  and  expressly  at  full  length." 

R.  W.  De  Forest,  for  appellants. 

Benjamin  F.  Dunning,  for  respondent.  The  Missillier 
lease  provides  for  four  successive  terms  of  twenty-one  years. 
At  the  termination  of  the  first  twenty-one  years  plaintiff  had 
the  option  to  grant  a  new  lease  for  twenty-one  years  or  to  pay 
for  building,  &c.  It  determined  to  grant  a  new  lease,  and 
thereby  became  obliged  to  renew  the  same  for  a  third  term. 
Such  renewal  should  provide  that  if  at  the  termination  of  the 
third  twenty-one  years  a  dwelling-house  three  stories,  &c., 
high,  &c.,  erected  during  said  term,  shall  be  standing  on  the 
premises,  the  plaintiff  shall  either  pay  the  value,  &c.,  or 
grant  a  further  renewal  for  a  fourth  term  of  twenty-one 
years.  The  plaintiff  thus  possessed  an  option  at  the  expira- 
tion of  the  first  twenty-one  years,  and  will  also  at  the  expira- 
tion of  the  third  twenty-one  years,  but  at  no  other  time. 
The  plaintiff  only  agreed  to  pay  for  a  building,  &c.,  when 
(having  the  option  either  to  renew  or  pay)  it  refused  to  re- 
new, and  this  could  only  occur  at  the  end  of  the  first  and 
third  terms. 

CHARLES  P.  DALY,  Chief  Justice.— The  effect  which  the 
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defendant  insists  should  be  given  to  the  omission  in  the 
second  lease  of  the  condition  in  respect  to  a  further  renewal 
or  the  payment  of  the  value  of  the  building  ;  that  is,  that 
this  omission  makes  it  obligatory  under  the  second  lease  that 
the  plaintiffs  should  give  a  lease  for  a  third  term  of  twenty- 
one  years ;  and  at  the  expiration  of  the  third  term,  give  a 
further  lease  for  a  fourth  term  of  like  duration,  provided  a 
dwelling-house  should  have  been  erected  of  three  stories  or 
more  in  height,  which  should  then  be  standing,  or  pay  the 
just  and  full  value  of  the  said  dwelling-house, — is  what,  in 
my  judgment,  was  never  contemplated  by  the  parties  who 
entered  into  the  first  lease,  being  in  no  way  deducible  from 
the  language  of  that  instrument. 

What  the  parties  meant  by  the  language  employed  was, 
that  if  the  plaintiff  did  not,  at  the  expiration  of  the  first  lease, 
give  a  second  one  for  twenty-one  years,  they  should  pay  for 
the  ttvo-stoiy  building,  for  the  erection  of  which  provisions 
had  been  made,  and  that  if  a  dwelling-house  of  three  or  more 
stories  in  height  should  be  erected  and  be  standing  at  the 
expiration  of  the  second  lease,  they  should  give  a  further 
lease  for  twenty-one  years  or  pay  for  that  dwelling-house. 

It  was,  in  the  first  place,  provided  in  the  original  instru- 
ment, that  if  the  tenant  should,  within  the  first  seven  years 
of  the  term,  or  if  the  plaintiffs  should  consent  thereto  in 
writing  then  at  any  time  during  the  residue  of  the  term, 
erect  a  good  and  substantial  house  of  brick  or  stone, 
or  one  with  a  brick  or  stone  front,  which  should  be 
two  stories  or  more  in  height,  the  plaintiffs  should  either 
pay  the  just  and  full  value  of  that  building  or  give  a 
second  lease  for  the  like  term  of  twenty-one  years.  In  the 
second  place,  it  was  provided  that  if,  instead  of  paying  for 
the  building,  the  plaintiffs  should  elect  to  give  a  further 
lease  for  twenty-one  years,  that  then  the  new  lease  should 
contain  the  like  covenants,  conditions  and  provisions  as  the 
first  lease,  except  so  far  as  regarded  a  further  renewal  of  the 
first  lease,  and  the  payment  of  the  value  of  any  house  or 
building  that  might  be  erected  ; — for  the  obvious  reason  that 
in  the  event  of  the  plaintiffs  determining  to  give  a  new  lease, 
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the  parties  had  provided  in  the  instrument  what  should  take 
place  at  the  expiration  of  the  second  lease  in  respect  to  a 
third  lease,  which  was  this:  that  there  should  be  after  the 
expiration  of  the  second  term  a  further  renewal  for  twenty- 
one  years,  making  sixty-three  years  in  all,  if  there  should  be 
erected  upon  the  lot,  during  the  term  demised,  and  it  should 
he  standing  at  the  end  of  the  second  lease,  a  good  and  sub- 
stantial dwelling-house  three  stories  or  more  in  height,  con- 
structed as  the  law  required  in  respect  to  dwelling-houses 
south  of  Canal  'Street,  or  else  that  the  plaintiffs  should  pay 
the  just  and  full  value  of  that  dwelling-house.  It  was  also 
further  provided,  that  in  case  of  the  granting  of  any  such 
third  lease,  the  augmentation  of  rent,  if  any,  should  be  deter- 
mined by  arbitrators;  and  that  if  the  plaintiffs  did  not  agree 
to  that  further  renewal,  that  then  the  value  of  the  three- 
story  dwelling-house  should  in  like  manner  be  ascertained 
by  arbitration. 

This  is,  I  think,  the  plain  meaning  of  these  provisions  in 
the  original  lease.  They  provide  for  the  contingency  of  two 
renewals  and  no  more,  neither  of  which,  however,  was  obli- 
gatory upon  the  plaintiffs,  they  having  the  option  to  pay  for 
the  two-story  house  instead  of  giving  the  first  renewal,  or  to 
pay  for  the  three-story  dwelling-house  instead  of  giving  the 
second  renewal — the  parties  having  entered  into  these  cov- 
enants in  contemplation  of  the  existence  of  the  first  of  these 
structures  at  the  end  of  twenty-one  years,  or  of  the  existence 
of  the  other  at  the  end  of  forty-two  years,  if  the  original 
lease  was  renewed.  There  is  no  reference  to  a  third  renewal, 
nor  anything  in  the  language  from  which  it  can  be  inferred 
that  it  was  contemplated  by  either  party.  The  first  provision 
is  for  a  renewal  of  the  term  "  hereby  demised,"  which  is  a 
renewal  of  the  original  lease,  for  a  further  term  of  twenty- 
one  years;  and  the  next  provision  is  for  a  further  renewal 
of  the  said  lease  for  a  term  of  twenty-one  years  '•'•from  and 
after  the  expiration  of  the  said  second  term."  That  is  all  there 
is  in  respect  to  renewals,  and  I  wholly  fail  to  see  how  it  is 
possible  to  make  out  of  this  language  an  obligation,  as  Judge 
X  holds,  to  give  a  lease  absolutely  for  a  third  term 
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without  any  further  condition  either  as  to  a  further  renewal 
or  as  to  a  building,  or,  as  the  defendant  claims,  to  give  such 
a  lease,  and  also  a  lease  for  a  fourth  term,  or  pay  then  for  the 
three-story  dwelling-house. 

The  defendant  claims  that  the  use  of  the  words  "in  all 
cases,"  shows  that  there  was  to  be  a  renewal  for  a  fourth  term 
or  else  the  payment  for  the  three-story  dwelling-house.  The 
language  of  this  part  of  the  first  lease  is  "  providing  "  (that 
is,  providing  in  the  second  lease),  "for  the  further  renewal 
of  the  said  lease,  &c.,  *  *  for  the  further  and  like  term  of 
twenty-one  years,  from  and  after  the  expiration  of  the  said 
second  term,  &c.,  &c.,  *  *  *  in  all  cases  in  which  there 
shall  have  been  erected  during  the  term  hereby  demised,  and 
shall  then  be  standing  on  the  said  demised  premises,  a  good 
and  substantial  dwelling-house,  being  three  or  more  stories 
in  height,"  &c.,  &c.  *  *  *  It  is  not  very  clear  what  the 
parties  meant  in  this  conveyance  by  the  words  "  in  all  cases;  " 
but  the  obscurity  is  not  cleared  up  by  the  construction  which 
the  defendant  puts  upon  the  words.  My  interpretation  is 
that  what  was  meant  by  them  was — in  all  cases — whether  a 
three-story  dwelling-house,  as  specified,  is  erected  during  the 
first  term  instead  of  the  two-story  house,  or  if  a  two-story 
house  has  been  erected  during  the  first  term  and  a  three-story 
dwelling-house  is  afterwards  erected  during  the  second  term, 
and  that  dwelling-house  is  standing  at  the  end  of  the  second 
term ;  then  the  plaintiff  'shall  either  pay  for  that  dwelling- 
house  or  give  a  lease  for  a  third  term  of  twenty-one  years. 

The  tenant  was  not  restricted  to  the  putting  up  of  a  two- 
story  house  during  the  first  term.  The  words  were  "  a  house 
of  two  or  more  stories,"  so  that  he  might  put  up  one  of  three 
stories  or  more  ;  nor  was  he  restricted  as  to  the  kind  of  house, 
except  that  it  was  to  be  of  brick  or  stone,  or  with  a  brick 
front,  and  he  was  consequently  at  liberty,  if  he  thought 
proper  to  do  so,  to  put  up,  during  the  first  term,  a  dwelling- 
house  of  three  stories  or  more  in  all  respects  conforming  to 
the  law  respecting  buildings  upon  Broadway  south  of  Canal 
street,  and  if  he  had  done  so  the  plaintiffs,  at  the  end  of  the 
first  term,  would  have  been  equally  bound  to  pay  for  it  or 
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give  a  lease  for  a  second  term,  as  if  he  had  erected  simply  a 
two-story  house  of  any  kind  of  brick  or  stone,  or  with  a  brick 
front.  What  the  plaintiff  evidently  had  in  view  was  the  im- 
provement of  his  property,  and  whilst  seeming  the  defend- 
ant by  the  covenant  for  the  payment  of  the  value  of  the  build- 
ing that  might  be  upon  the  premises  at  the  end  of  the  lease, 
the  inducement  of  a  third  term  of  twenty-one  years  was 
held  out  if  the  tenant  put  a  dwelling-house  of  three  stories 
or  more  in  height  upon  the  lot,  or  the  payment  of  the  first 
and  full  value  of  the  dwelling-house  at  the  end  of  the  second 
term.  Whatever  he  did,  then,  in  '  all  cases  '  if  a  dwelling- 
house  of  three  or  more  stories  in  height  was  standing  at  the 

o  o 

end  of  the  second  term,  the  plaintiff  was  either  to  pay  for  it 
or  give  him  a  lease  for  a  further  term  of  twenty-one  }'ears. 
But  whatever  construction  may  be  put  upon  these  words  "  in 
all  cases,"  they  are  to  be  read  in  connection  with  the  whole 
provision,  and  that  provision  clearly  and  distinctly  declares 
that  the  further  lease,  unless  the  plaintiff  pay  the  just  and 
full  value  of  the  dwelling-house,  if  one  has  been  erected  and 
is  then  standing,  is  a  lease  for  twenty-one  years,  from  and 
after  the  expiration  of  the  second  lease,  and  there  is  no  pro 
vision  in  the  original  instrument  for  anything  beyond  that. 

O  «/  O  v 

For  these  reasons  I  am  of  opinion  that  the  judgment  upon 
the  demurrer  should  be  reversed. 

VAN  HOESEX,  J.,  concurred. 
Judgment  reversed. 


JESSE   B.  COLES,  Appellant,  against  JOHN  HAXNIGAX,  Re- 
spondent. 

(Decided  April  1st,  1878.) 

In  an  action  commenced  in  a  District  Court  of  the  city  of  New  York  by  .1  warrant 
of  arrest,  issued  on  affidavits  showing  a  ground  of  arrest  extrinsic  of  the  cause  of 
action,  if  the  defendant  does  not  move  to  vacate  of  arrest,  he  admits  that  the 
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warrant  was  rightly  issued ;  and  on  judgment  entered  for  the  plaintiff  on  an  issue 
joined  in  the  pleadings,  it  is  the  duty  of  the  justice  to  state  in  the  judgment  that 
it  was  rendered  in  a  case  where  the  defendant  was  subject  to  arrest  and  imprison- 
ment, and  so  enter  it  in  his  docket;  and  for  his  failure  to  do  so,  the  judgment  will, 
on  appeal,  be  reversed. 

It  seems,  that  if  the  warrant  is  vacated  upon  motion  of  the  defendant,  made  before 
answer,  judgment  should  be  entered  for  the  defendant  for  his  costs. — Per  J.  F. 
DALY,  J. 

APPEAL  from  a  judgment  for  the  plaintiff  rendered  in  the 
District  Court  of  the  city  of  New  York  for  the  First  Judicial 
District. 

The  facts  are  stated  in  the  opinion  delivered  by  Chief 
Justice  DALY. 

Jeroloman  $  Arrowsmith,  for  appellant. 
Hall  $•  Blandy,  for  respondent. 

CHAKLES  P.  DALY,  Chief  Justice. — Where,  as  in  the  pres- 
ent case,  the  right  to  arrest  arises  from  facts  extrinsic  of  the 
cause  of  action,  the  course  of  procedure  is  different  in  the 
district  courts  from  what  it  is  in  courts  of  record.  In  courts 
of  record,  under  the  Code,  the  action  is  commenced  by  sum- 
mons, and  an  order  of  arrest  must  be  obtained  upon  affida- 
vits ;  but  in  the  district  courts,  in  such  a  case,  the  action  is 
commenced  by  a  warrant  granted  by  the  justice  to  arrest  the 
defendant,  issued  upon  an  affidavit  setting  forth  the  facts 
which  authorize  the  arrest ;  the  issuing  of  which  warrant  is 
like  a  commencement  of  the  action  and  an  authority  for  the 
defendant's  arrest,  to  abide  the  judgment.  Upon  being 
brought  before  the  justice,  the  defendant  may  move  to  vacate 
the  arrest,  and  if  he  does  not  do  so,  as  was  the  case  here,  he 
admits  that  the  arrest  was  rightfully  made.  This  is  a  matter 
wholly  distinct  from  the  pleadings  in  cases  like  this,  where 
the  right  to  arrest  exists  upon  grounds  extrinsic  of  the  cause 
of  action.  In  the  district  courts,  the  action  may  be  com- 
menced by  a  warrant  to  arrest  where  the  defendant  has  been 
guilty  of  a  fraud  in  contracting  the  debt  or  incurring  the  ob- 
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ligation  for  which  the  action  is  brought  (T  L.  1857,  p.  712, 
§  16,  subdiv.  3). 

The  ^warrant  of  arrest  in  this  case  was  issued  upon  an 
affidavit  showing  that  the  defendant  had  been  guilty  of  a 
fraud  in  contracting  the  debt  for  which  the  action  was  brought. 
Upon  being  arrested  and  brought  before  the  justice,  he  had 
the  right,  before  pleading  to  the  cause  of  action,  but  not 
afterwards,  to  move  to  vacate  the  arrest,  which,  if  granted, 
would  have  discharged  him,  as  the  action  could  not  have  been 
commenced  by  warrant  unless  he  was  subject  to  arrest.  The 
cause  of  action  was  a  debt  incurred  for  goods  purchased  to 
the  amount  of  $165  62,  making  a  total,  with  interest,  of 
§180  10.  He  made  no  application  to  vacate  the  arrest,  there- 
by admitting  that  he  had  been  rightly  arrested,  upon  which 
the  plaintiff  made  his  complaint  orally,  for  goods  sold  and 
delivered,  to  which  the  defendant  interposed  a  general  de- 
nial, thereby  creating  an  issue,  which  imposed  upon  the 
plaintiff  the  obligation  of  proving  that  the  defendant  had 
purchased  from  him  goods  to  the  amount  sought  to  be  recov- 
ered, and  the  case  was  then  adjourned  to  a  further  day  for 
the  trial  of  that  issue,  on  which  day  the  parties  appeared  and 
the  defendant  admitted  the  sale  and  delivery  to  him,  by  the 
firm  of  Cook  &  Bernheimer,  on  the  27th  day  of  December, 
1876,  of  goods  and  merchandise  of  the  value  of  $165  62; 
and  that  the  interest  on  the  purchase  was  $14  48,  making  a 
total  of  $180  10 ;  and  he  also  admitted  that  the  firm  of 
Cook  &  Bernheimer  assigned  their  claim  against  him  for  this 
purchase,  and  that  the  plaintiff  was  then  the  owner  of  it.  It 
was  the  duty,  then,  of  the  justice  to  render  judgment  for 
the  plaintiff  for  this  amount,  and  to  state  in  the  judgment, 
in  accordance  with  the  50th  section  of  the  act  of  1-857,  before 
referred  to,  that  it  was  rendered  in  a  case  where  the  de- 
fendant was  subject  to  arrest  and  imprisonment,  and  so  enter 
in  his  docket,  which,  it  appears  from  the  return,  he  refused 
to  do;  and  for  his  refusal  to  do  so, 'the  judgment  which  he 
rendered  will  have  to  be  reversed,  there  being  no  other  mode 
of  correcting  the  error. 

That  this  was  the  proper  course  of  procedure  is  so  plain 
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that  it  will  not  be  necessary  to  refer  to  the  authorities  in  this 
court  and  elsewhere  farther  than  to  cite  them  (Johnson  v. 
Florence,  32  How.  Pr.  230  ;  Andrews  v.  Thorpe,  I  E.  D.  Smith, 
615  ;  Malone  v.  Clark,  2  Hill,  657  ;  Wood  v.  Henry,  40  N.  Y. 
124;  Prouty  v.  Sivift,  51  id.  594;  Act  to  reduce  the  several 
acts  relating  to  the  district  courts  in  the  city  of  New  York 
into  one  act. — Rev.  Laws  of  1803,  Laws  of  1857,  p.  707). 

It  was  stated  on  the  argument  that  the  first  of  the  cases 
cited,  Johnson  v.  Florence,  was  reversed  in  this  court  upon  a 
reargument.  We  have  caused  enquiry  to  be  made  in  the 
clerk's  office,  and  we  find  no  record  there,  either  of  a  reargu- 
ment or  reversal,  and  if  it  had  been  reversed  it  would  not 
materially  affect  the  question  now  presented  and  passed 
upon. 

The  judgment  should  be  reversed. 

JOSEPH  F.  DALY,  J. — I  concur  in  the  conclusions  of  the 
Chief  Justice  and  would  add  : — That  the  District  Court  Act, 
section  50,  provides  that  when  a  judgment  is  rendered  in  a 
case  where  the  defendant  is  subject  to  arrest  and  imprisonment 
thereon  it  must  be  so  stated  in  the  judgment  and  entered  in 
the  docket.  What  cases  are  such  as  subjects  defendants 

v 

to  arrest  and  imprisonment  upon  the  judgment  therein,  is  to 
be  determined  by  section  16  of  the  act,  that  being  the  only 
enactment  of  grounds  for  arrest  in  the  district  courts.  Unless 
judgment  in  the  action  is  rendered  in  defendant's  favor,  or  he 
is  discharged  from  arrest  (where  the  cause  of  arrest  is  col- 
lateral), he  is  liable  to  arrest  upon  execution  against  the  per- 
son if  he  has  been  arrested  pursuant  to  section  16.  This  is 
apparent  from  the  language  of  sections  25  and  26,  providing 
for  the  undertaking  to  be  given  by  defendants  in  custody  on 
any  of  the  grounds  enumerated  in  section  16.  They  are  to 
give  an  undertaking  to  appear  on  the  adjournment  day  and 
to  surrender  themselves  into  custody,  if  any  execution  be 
issued  on  the  judgment  when  obtained  in  the  action.  From 
this  enactment  it  is  clear  that  the  execution  against  the  per- 
son may  be  issued  in  every  case  in  which  a  warrant  is  issued, 
for  the  defendant  could  not  surrender  himself  into  custody 
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(sec.  26)  upon  any  other  execution.  If  defendant,  when 
arrested,  moves  for  his  discharge  for  the  insufficiency  of  the 
plaintiff's  affidavits  or  the  irregularity  of  phiintiff's  practice, 
or  upon  counter- affidavits  disproving  the  ground  of  arrest, 
and  his  motion  is  granted,  he  is  entitled  to  his  discharge  and 
to  have  the  proceeding  dismissed  (Johnson  v.  Florence,  32 
How.  Pr.  230).  Upon  the  authority  of  the  last  case,  it  seems 
clear  that  the  dismissal  of  the  proceeding  is  equivalent  to  a 
judgment  in  defendant's  favor  for  want  of  jurisdiction,  and 
that  he  is  entitled  to  his  costs  ;  and  that  if  plaintiff  would 
hold  him  for  the  debt  he  must  issue  a  summons.  It  cannot 
be  that  defendant,  having  obtained  a  discharge  of  the  war- 
rant of  arrest,  is  in  court  for  any  purpose,  since  the  process 
upon  which  he  is  brought  into  court  is  set  aside.  These  ob- 
servations do  not  apply  of  course  to  cases  where  the  cause  of 
arrest  and  cause  of  action  are  identical.  In  such  cases,  if  the 
plaintiff's  affidavits  make  out  a  prima  facie  case,  it  is  the  rule 
to  try  the  question  on  the  issues  in  the  pleadings  and  not  upon 
affidavits. 

In  this  case  the  defendant  was  arrested  for  fraud  in  con- 
tracting the  debt  sued  on,  and  the  cause  of  action  was  for 
debt  (sec.  16,  sub.  3).  He  made  no  motion  to  discharge 
the  warrant,  and  judgment  on  the  debt  was  recovered  against 
him.  It  was  the  duty  of  the  justice  to  have  entered  in  the 
judgment  that  defendant  was  liable  to  arrest  (section  50). 

The  judgment  should  be  reversed,  with  costs  of  appeal 
and  of  the  court  below  to  appellant. 

VAN  HOESEN,  J.,  concurred  in  the  opinion  delivered  by 
Chief  Justice  DALY. 

Judgment  reversed. 


48  COURT  OF  COMMON  PLEAS. 


Blaut  v.  Gnblev. 


JOSEPH  F.  BLAUT,  Appellant,  against  ERNST  GABLER  AND 
CHARLES  W.  RODMAN,  AS  ASSIGNEE,  &c.,  Respond- 
ents. 

(Decided  April  1st,  1878. ) 

Under  2  R.  S.  137,  §  4,  the  question  whether  or  not  a  sale  of  chattels  was  made 
with  intent  to  hinder,  delay,  or  defraud  creditors  is  one  of  fact  which  must  be 
submitted  to  the  jury  upon  the  evidence. 

Although  in  the  trial  of  an  action  wherein  a  sale  is  impeached  as  made  with  intent 
to  hinder,  delay,  or  defraud  creditors,  the  vendor,  as  a  witness,  may  be  asked 
whether  he  had  such  intent  in  making  the  sale  ;  he  may  not  be  asked  whether  he 
made  the  sale  for  any  improper  purpose  ;  as  it  leaves  the  question,  Whether  the 
sale  was  for  a  proper  or  improper  purpose  to  the  conclusion  formed  by  witness  ; 
nor  can  he  be  asked  whether  he  gave  the  plaintiff  to  understand,  in  anything  that 
transpired  between  them,  that  the  transaction  was  for  an  improper  purpose,  or  to 
defraud  creditors,  as  it  is  asking  the  witness  to  give  his  conclusion  as  to  the  effect 
of  what  occurred  between  them. 

It  will  be  assumed  by  the  court  upon  appeal  that  exceptions  taken  at  the  trial  and 
not  discussed  upon  the  appeal,  or  placed  upon  the  appellant's  points,  are  con- 
ceded by  the  latter  to  be  untenable. 

APPEAL  by  the  plaintiff  from  a  judgment  of  this  court 
entered  upon  a  verdict,  and  from  an  order  denying  a  motion 
on  the  minutes  for  a  new  trial. 

This  action  was  brought  by  Joseph  F.  Blaut  against 
Ernst  Gabler  to  recover  nine  pianos,  or  their  value,  which 
pianos  were  alleged  in  the  complaint  to  belong  to  plaintiff, 
and  to  have  been  wrongfully  taken  by  the  defendant  from 
the  plaintiff's  possession.  The  defence  set  up  by  Gabler,  and 
by  Charles  Rodman,  as  assignee  for  the  benefit  of  creditors  of 
Arnold  Strauss,  ordered  upon  his  own  application  to  be  made 
a  party  defendant,  was  that  the  pianos  were  the  property  of 
Rodman  by  virtue  of  a  general  assignment  of  Strauss,  their 
former  owner,  and  were  taken  from  Gabler,  who  held  them 
as  the  bailee  of  Rodman.  The  answers  contained  a  general 
denial. 

Upon  the  trial  there  was  conflicting  evidence  as  to  the 
ownership  of  the  pianos,  the  evidence  for  the  plaintiff  being 
to  the  effect  that  he  bought  the  pianos  of  Strauss  shortly  be- 
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fore  the  assignment  for  a  note  of  $2000  made  by  one  George 
Kuhn,  and  the  evidence  for  the  defendants  being  to  the  effect 
that  the  sale  to  Gabler  was  made  with  intent  to  hinder,  de- 
lay, and  defraud  creditors.  This  question  of  fraudulent  in- 
tent was  submitted  to  the  jury,  who  found  against  the  plain- 
tiff. Upon  the  direct  examination  of  Strauss,  called  as  a 
witness  for  plaintiff,  he  was  asked,  "  Was  this  transfer  of 
pianos  from  }rou  to  Mr.  Blaut  done  for  any  improper  pur- 
pose ?  "  This  was  objected  to  as  not  being  a  question  as  to 
fact.  The  objection  was  sustained,  and  an  exception  was 
taken  by  plaintiff.  The  witness  was  then  asked,  "  Had  any- 
thing transpired  between  Blaut  and  yourself — conversation 
or  otherwise — whereby  you  gave  him  to  understand,  or 
whereby  it  was  understood,  that  the  transaction  was  for  an 
improper  purpose,  or  the  purpose  of  defrauding  your  cred- 
itors ?  "  To  this  question  there  was  the  same  objection  made, 
and  the  objection  was  sustained. 

Otto  Horwitz,  for  appellant. 
Rodman  $  Adams,  for  respondents. 

CHARLES  P.  DALY,  Chief  Justice. — The  question  whether 
the  sale  of  the  pianos  to  the  plaintiff  was  made  with  intent 
to  hinder,  delay,  or  defraud  creditors  was,  under  the  statute 
(2  R.  S.  137,  §  4),  a  question  of  fact  and  not  of  law,  which 
the  court  was  bound  to  leave  to  the  jury,  and  the  plaintiffs 
motion  for  judgment  at  the  close  of  the  defendant's  evidence 
was  properly  denied. 

If  there  is  no  evidence  showing,  or  tending  to  show,  such 
a  fraudulent  intent,  the  verdict  of  the  jury  will,  of  course, 
be  set  aside,  and  a  new  trial  ordered.  But  this  is  not  such  a 
case.  There  was  not  only  ample  evidence,  but  in  my  opin 
ion  the  verdict  of  the  jury  was  right. 

It  was  a  sale  by  a  debtor  who  was  about  to  fail,  and  who 

did  fail  three  weeks  afterwards,  owing  debts   to  the  amount 

of  $16,000,  with  assets  amounting  to  only  $800,  made  to  an 

intimate  friend  for  a  worthless  note,  which  the  buyer  even  did 
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not  endorse  ;  and  the  whole  transaction  shows  that  it  was  an 
attempt,  on' the  part  of  the  debtor  Strauss,  with  the  co-opera- 
tion of  the  plaintiff,  to  prevent  the  property,  ostensibly  sold  to 
the  plaintiff,  from  being  applied  to  the  satisfaction  of  Strauss' 
debts,  under  the  voluntary  assignment  which  he  made  shortly 
afterwards. 

The  jury,  evidently,  did  not  believe  the  testimony  either 
of  the  debtor  Strauss,  or  of  the  plaintiff,  so  far  as  they  re- 
spectively made  statements  to  show  that  the  sale  was  bona 
fide  ;  and  the  jury  were  entitled  to  discredit  the  evidence  of 
each.  The  plaintiff  was  contradicted  upon  two  material 
points.  He  swore  that  he  paid  the  first  month's  rent  of  the 
room  over  a  lager  beer  saloon,  where  the  property  was  stored, 
after  the  alleged  sale,  and  Schick,  the  proprietor  of  the  sa- 
loon, swore  that  on  the  contrary  it  was  paid  to  him  by  the 
judgment  debtor.  The  plaintiff  swore  that  after  the  alleged 
sale,  and  before  the  seizure  of  the  property,  he  went  several 
times  to  the  room  to  show  the  pianos  to  customers,  or  to  see- 
that  the  pianos  were  all  there  in  good  shape,  and  whether 
they  were  well  covered ;  that  he  went  there  four  or  five 
times,  and  that  after  being  in  the  room  he  went  down  and 
saw  Schick,  the  landlord,  and  that  he  saw  him,  he  supposed, 
almost  every  time  he  went  there  ;  the  whole  of  which  Schick 
denied.  Schick  not  only  testified  that  this  statement  was 
untrue,  but  that  the  plaintiff  could  not  have  been  at  the 
room  without  his  (Schick's)  hearing  of  it ;  and  that  when  the 
plaintiff  came  to  see  him,  after  the  seizure,  with  an  offer  to 
pay  the  rent,  he  had  to  ask  him  who  he  was,  as  he  did  not 
know  him.  The  plaintiff  was,  therefore,  not  only  contra- 
dicted in  these  statements  by  a  disinterested  witness,  but  his 
statements  also  that  he  took  the  note  of  Kuhn,  which  he  gave 
for  the  pianos,  because  he  wanted  to  get  it  discounted  ;  that 
the  maker  Kuhn  was  a  man  doing  a  large  business  and  in 
good  credit,  whose  note  he  (the  plaintiff)  knew  could  be  dis- 
counted at  any  time  in  the  German  Exchange  Bank,  was 
contradicted  by  evidence  of  the  most  satisfactory  kind.  It 
was  shown  by  evidence  given  after  the  testimony  of  the 
plaintiff,  that  Kuhn,  when  the  note  was  made,  was  a  broken 
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down  mechanic,  unable  to  pay  his  debts,  having  unsatisfied 
judgments  against  him  of  long  standing  amounting  to  more 
than  830,000,  some  of  which  extended  as  far  back  as  1873, 
and  who,  when  he  was  examined  upon  the  trial,  was  living 
in  the  second  story  of  a  house  in  Harlem,  in  the  lower  part 
of  which  his  wife  kept  a  small  candy  shop.  All  that  Kuhn 
could  say,  when  these  judgments  were  shown  to  be  existing 
against  him,  was  that  he  did  business  in  his  own  name  not- 
withstanding these  judgments,  and  did  not  owe  a  dollar  to 
the  bank,  but  had  a  balance  in  it  to  his  favor  of  70  cents. 
The  jury,  evidently,  did  not  believe  that  a  man  in  this  situa- 
tion was  one  in  good  credit,  whose  note  at  that  time  could 
be  discounted  in  a  bank  for  $10,000  ;  and,  consequently,  that 
the  plaintiff's  statement  was  false  that  he  knew  that  it  could 
be.  The  very  fact  of  giving  a  note,  made  by  a  man  in  such 
a  situation,  which  the  plaintiff  declined  to  endorse,  although 
receiving,  as  he  alleges,  full  value  for  it,  and  which  the  de- 
fendant was  willing  to  take  for  the  pianos,  without  the  en- 
dorsement of  the  buyer,  was  sufficient,  of  itself,  to  show  the 
nature  of  the  transaction.  There  was,  in  addition  to  this, 
the  manner  in  which  the  property  was  removed  to  a  room 
over  a  lager  beer  saloon,  hired  and  paid  for  by  the  alleged 
vendor,  who  with  his  clerk  superintended  the  removal  of  it; 
the  instruction  of  the  clerk  to  the  landlord,  after  the  pianos 
were  put  in  the  room,  that  he  should  hang  something  in  front 
of  the  glass  door  so  that  people  should  not  look  in  ;  and  the 
plaintiff's  statement  to  the  carman,  Schwehm,  after  the  seiz- 
ure of  the  pianos,  that  he  would  like  to  settle  the  matter  in 
an  easy  way  for  Strauss,  the  judgment  debtor,  shows  very 
clearly  that  the  whole  transaction  was  a  cover  to  secure  the 
pianos  for  his  friend  Strauss,  who  was  then  insolvent  and 
unable  to  pay  his  debts.  Strauss  having,  before  that  time, 
asked  an  extension  from  his  creditors,  and  made  an  assign- 

O 

ment  three  weeks  afterwards  of  property,  the  value  of  which 
\vas  $800,  to  meet  obligations  amounting  to  816,000,  it  was, 
in  my  judgment,  a  palpable  case  of  a  sale  designedly  made 
with  an  intent  to  hinder,  delay,  and  defraud  creditors,  alike  on 
the  part  of  Strauss  and  the  plaintiff,  as  the  jury  found  it  to  be. 
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With  respect  to  the  exceptions  taken,  it  will  be  necessary 
only  to  pass  upon  those  which  have  been  discussed  upon  the 
appeal,  or  placed  upon  the  appellant's  points,  as  it  will  be 
assumed  that  the  others  are  conceded  by  the  appellant  to  be 
untenable. 

The  plaintiff  was  not  entitled  to  the  instruction  asked, 
that  there  was  nothing  in  the  testimony  to  show  that  the 
plaintiff  knew  that  Strauss  was  insolvent  or  in  embarrassed 
circumstances,  or  that  he  or  Strauss  knew  that  the  note  was 
not  worth  its  full  value.  It  was  equivalent  to  requesting 
the  judge  to  ignore  the  whole  of  the  testimony  relied  upon 
as  showing,  and  which,  in  my  opinion,  did  show,  the  fraudu- 
lent intent,  and  was  therefore  properly  refused. 

Where  a  sale  is  impeached  by  evidence  tending  to  show 
that  it  was  made  with  a  fraudulent  intent  to  hinder  or  delay 
creditors,  the  alleged  fraudulent  vendor  may  undoubtedly  be 
asked  in  general  terms  whether  he  had  such  an  intent  (See- 
mour  v.  Wilson,  14  N.  Y.  567).  But  the  question  asked  and 
ruled  out  involved  much  more  than  this.  The  first  question 
asked  of  Strauss  was,  whether  the  transfer  of  the  pianos  was 
for  any  improper  purpose,  leaving  the  question  of  what  was 
a  proper  or  improper  purpose  to  the  witness,  The  next 
question  asked  was  riot  whether  the  sale  was  made  with  the 
intent  which  the  statute  declares  shall  avoid  the  sale,  but  it 
was  a  question  with  which  the  former  one  was  complicated. 
It  did  not  ask  for  a  simple  statement  whether  the  debtor  had 
any  fraudulent  intent  or  not,  but  for  his  conclusion  as  to  what 
he  gave  the  plaintiff  to  understand  in  anything  that  trans- 
pired between  him  and  the  plaintiff,  in  conversation  or  other- 
wise, that  the  transaction  was  for  an  improper  purpose  or  for 
the  purpose  of  defrauding  Strauss'  creditors. 

In  my  judgment  the  evidence  is  so  satisfactory  and  con- 
clusive as  to  the  fraudulent  intent  with  which  this  sale  was 
made,  that  it  would  make  no  difference  what  either  the 
plaintiff  or  Strauss  should  say  in  respect  to  their  intent,  as 
the  jury  evidently  did  not  believe  the  testimony  of  either  of 
them.  Their  intent  was  evident  from  the  evidence  of  the 
whole  transaction,  and  what  Blaut  or  Strauss  might  swear 
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to  respecting  their  intent,  would,  in  my  judgment,  have  added 
nothing  to  their  credibility. 

The  judgment  should  be  affirmed. 

VAN  HOESEN,  J. — I  concur  in  all  the  views  expressed  by 
the  Chief  Justice  in  his  opinion,  and  am  in  favor  of  affirming 
the  judgment,  because,  in  my  opinion,  none  of  the  exceptions 
are  well  taken. 

LARREMORE,  J.,  also  concurred. 
Judgment  affirmed. 


ANDKEW    CKOOK,  Respondent,  against  ELIZA  J.  HARPER, 

Appellant. 

.  (Decided  April  1st,  1878.) 

Under  the  provisions  of  the  Code  that  on  appeal  from  justices'  judgments  the  court 
"  shall  give  judgment  according  to  the  justice  of  the  case  without  regard  to  tech- 
nical errors  which  do  not  affect  the  merits,"  a  justice's  judgment,  or  oue  wlicre 
rendered  on  the  verdict  of  a  jury,  will  not  be  reversed  for  error  in  the  admission 
or  exclusion  of  evidence,  if  upon  the  whole  case  as  it  appears  upon  the  return,  the. 
court  is  satisfied  the  judgment  is  right  and  that  no  injustice  has  been  done;  but 
this  does  not  apply  to  the  Marine  Court,  since  authority  was  given  to  that  court, 
and  upon  appeal  from  it  to  grant  new  trials. 

Where  the  question  at  issue  is,  whether  or  not  certain  goods,  consisting  of  meats 
for  daily  use,  were  sold  by  the  plaintiff,  a  butcher,  to  the  defendant,  the  keeper 
of  a  boarding-house,  where  they  were  all  delivered,  the  defence  being,  that  they 
were  sold  to  a  third  party,  a  boarder  in  the  house,  to  whom  they  were  charged  by 
the  plaintiff,  and  it  appears  that  for  a  long  series  of  years  the  plaintiff  had  fur- 
nished meats  used  in  the  house,  charging  them  first  for  a  period  of  time  to  such 
third  person,  then  to  the  defendant,  and  again  to  such  third  party,  for  which  last 
sales  the  action  was  brought,  it  seems,  that  a  letter  from  such  third  party  to  this 
plaintiff  on  the  subject  of  payment  for  such  goods  supplied  during  the  period 
when  they  were  charged  to  the  defendant,  and  tending  to  show  the  mutual  rela- 
tion of  the  parties  iu  the  course  of  dealing,  is  admissible  in  evidence  as  part  of  the 
res.yestce. 
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APPEAL  by  the  defendant  from  a  judgment  rendered  on 
the  verdict  of  a  jury  in  the  Seventh  District  Court  of  the 
city  of  New  York. 

The  facts  appear  in  the  opinions. 

Vanderpoel,  Green  $  Cuming,  for  appellant. 
Thomas  Gushing,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — It  does  not  follow 
upon  a  review  of  a  justice's  judgment  that  we  must  neces- 
sarily reverse  it  because  some  error  ma}'-  have  been  commit- 
ted in  the  admission  of  evidence.  Where  the  appellate 
court  may  grant  a  new  trial,  the  rule  prevails  that  if  any  im- 
proper evidence  was  admitted  a  new  trial  will  be  granted, 
unless  the  court  can  see  clearly  that  it  could  not  have 
weighed  with  the  jury.  (Worrallv.  Parmlee,  1  Comst.  521.) 
But  in  an  appeal  from  a  justice's  judgment  we  have  no 
authority  to  grant  a  new  trial.  We  must  either  affirm  or 
reverse  the  judgment  in  whole  or  in  part,  and  we  should  not 
reverse  it  unless,  upon  a  review  of  the  whole  case  as  it  comes 
before  us,  we  are  satisfied  that  the  judgment  was  wrong. 
The  statutory  provision  of  the  Code  under  which  we  exercise 
our  appellate  jurisdiction  declares,  that  upon  the  hearing  of 
the  appeal  we  "shall  give  judgment  according  to  the  justice 
of  the  case,  without  regard  to  technical  errors  which  do  not 
affect  the  merits."  When  this  provision  was  enacted,  which 
is  still  retained  in  the  Code,  it  was  equally  as  applicable  to 
an  appeal  from  a  judgment  of  the  Marine  Court  as  from  a 
justice's  judgment.  But  since  its  enactment  the  jurisdiction 
of  the  Marine  Court  has  not  only  been  increased  from  $100 
to  82000,  but  authority  was  conferred  upon  us,  after  this 
large  increase  of  jurisdiction,  to  grant  new  trials  in  appeals 
from  the  Marine  Court  instead  of  reversing  the  judgment; 
and  it  may  be,  since  this  increase  of  jurisdiction  and  the 
power  given  to  us  to  rectify  error  by  ordering  another  trial 
in  appeals  from  the  Marine  Court,  that  the  anterior  provision 
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in  the  Code  in  respect  to  technical  error  and  defects  that  do 
not  affect  the  merits,  and  that  we  shall  give  judgment  ac- 
cording to  the  justice  of  the  case,  does  not  apply  with  the 
same  force  as  formerly  to  appeals  from  that  court.  But  it  still 
applies  to  appeals  from  justice's  judgments,  and  we  have  fre- 
quently refused  to  review  such  judgments,  though  there  may 
have  been  error  in  admitting  or  excluding  evidence,  if,  upon 
the  whole  case,  as  it  appeared  to  us  upon  the  return,  we 
were  satisfied  that  the  judgment  was  right,  and  that  no  in- 
justice had  been  done.  Such  is  my  view  in  the  present  case, 
even  if  it  was  error,  which  is  by  no  means  clear,  to  admit 
Smith's  letter  to  the  plaintiff  in  evidence.  If  the  letter  had 
been  excluded,  I  am  of  opinion  that  the  judgment  ought  to 
have  been  for  the  plaintiff,  and  it  is  to  be  inferred  that  it 
would  have  been,  and  would  be  upon  the  same  state  of  facts, 
no  matter  how  often  it  might  be  left  to  a  jury. 

But  as  I  have  said,  I  am  by  no  means  clear  that  it  was 
error  to  allow  this  letter  to  be  given  in  evidence.  The  plain- 
tiff was  a  butcher,  who  supplied  the  house,  which  was  owned, 
and  the  whole  of  which  was  occupied,  by  the  defendant,  Mrs. 
Harper,  with  butcher's  meat  continuously  for  ten  or  eleven 
years,  and  the  question  in  the  case  was,  whether,  during  this 
long  course  of  delivery,  the  credit  was  given  by  the  plaintiff 
to  her,  or  to  a  boarder  in  the  house,  Mr.  Smith.  We  must 
assume  from  the  verdict  of  the  jury,  that  in  respect  to  all  the 
conflicting  testimony  they  found  in  favor  of  the  plaintiff, 
and  believed,  amongst  other  facts  sworn  to  by  the  plaintiff, 
that  Smith  was  some  years  before  a  member  of  a  firm  that 
failed  ;  that  he  told  the  plaintiff  so,  and  that  when  he  failed 
he  owed  the  plaintiff  a  sum  of  money,  which  lias  never  been 
paid.  Smith  resided  in  the  house  with  Mrs.  Harper  during 
the  whole  of  the  time  that  the  plaintiff  supplied  it  with 
meat.  The  plaintiff  testified  that  some  years  previously  the 
meat  supplied  was  charged  to  Smith,  but  that  when  Smith 
got  into  trouble,  about  eight  years  before  the  trial,  he  told  the 
plaintiff  to  charge  it  to  the  defendant,  Mrs.  Harper,  which  the 
plaintiff  did ;  and  that  afterwards  Smith  requested  the  bill 
to  be  made  out  to  him,  which  was  done,  as  they  regarded 


56  COURT  OF  COMMON  PLEAS. 

Crook  v.  Harper. 

him  and  her  as  the  one  family  ;  and  it  appeared  from  the  en- 
tries in  the  books,  and  from  the  bills,  that  the  meat  was  some- 
times charged  to  her  and  sometimes  to  him.  Smith,  it 
appears,  made  all  the  payments,  but  the  plaintiff  considered, 
as  he  swore,  that  Smith  was  dealing  with  him  for  Mrs. 
Harper,  and  swore  that  she  was  the  party  he  sold  the  meat 
to  and  whom  he  trusted.  Smith,  it  appears,  told  the  plain- 
tiff's book-keeper  to  charge  the  bills  thereafter  to  him,  which 
the  book-keeper  said  she  did  on  her  own  responsibility,  with- 
out any  order  from  the  plaintiff,  her  father,  as  she  did  not 
think  it  made  any  difference,  because  she  alwa}rs  took  them 
(Smith  and  Mrs.  Harper)  for  one,  in  business  transactions. 

One  of  the  plaintiffs  employees,  Atrien,  testified  that  up 
to  the  time  when  they  ceased  dealing,  about  a  year  before 
the  trial,  he  frequently  went  to  Mrs.  Harper's  with  meat,  and 
received  his  orders  from  her  and  never  from  Smith. 

The  plaintiff  testified  that  Smith  had  been  doing  business 
for  Mrs.  Harper  for  eleven  years.  She  admitted  that  he  had 
been  in  her  house  for  ten  or  eleven  years;  that  he  some- 
times transacted  business  for  her ;  that  when  she  gave  direc- 
tions, he  obeyed  the  orders  ;  that  she  paid  him  no  salary,  and 
that  she  was  the  proprietor  of  the  house  and  occupied  the 
whole  of  it.  She  swore  that  she  never  gave  any  written 
orders  for  meat,  and  was  contradicted  by  the  plaintiff's  wit- 
nesses. The  plaintiffs  witness,  Atrien,  testified  that  he 
went  to  her  house  nearly  everyday  for  eighteen  months,  and 
received  his  orders  from  her ;  that  she  told  him  what  she 
wanted  for  the  day ;  that  he  saw  Mr.  Smith,  but  Mrs. 
Harper  always  gave  him  the  orders  ;  that  he  never  received 
any  from  Smith,  but  always  from  her ;  that  the  orders  were 
sometimes  in  writing,  and  that  they  were  written  by  her ; 
that  her  name  was  generally  written  on  the  order,  and  one 
of  the  orders,  with  her  initials  to  it,  was  produced  upon  the 
trial. 

Smith  was  examined  for  the  defence.  He  testified  that 
he  dealt  with  the  plaintiff  for  meat  from  1853  to  1874.  That 
from  1874  to  1876  he  dealt  with  Mrs.  Harper,  and  after  that 
he  dealt  with  the  plaintiff ;  that  no  bills  were  presented  to 
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her  after  1876,  nor  were  any  made  out,  to  his  knowledge, 
except  to  him  ;  that  he  had  resided  in  her  house  for  ten  or 
twelve  years,  and  that  the  position  he  occupied  there  was 
that  of  a  boarder  ;  that  he  supplied  the  house  with  meat  for 
eight  or  ten  years  and  paid  for  it ;  that  he  supplied  it  in 
place  of  board  ;  that  he  was  to  pay  820  a  week  for  hoard, 
and  that  the  meat  came  to  about  that  amount;  that  she 
allowed  him  for  meat  from  $2  to  f>3  a  day  ;  that  lie  paid 
money  for  her  to  a  deputy-sheriff,  and  that  she  allowed  him 
some  of  it  that  they  kept  an  account.  He  was  asked  if  he 
knew  the  exact  amount  between  them,  and  whether  they 
had  any  settlement.  His  answer  was,  "  We  do  not  settle 
every  month." 

We  have  here  a  man  residing  in  Mrs.  Harper's  house  for 
more  than  ten  years  as  a  boarder.  He  paid  for  his  board  at  the 
rate  of  $20  a  week,  by  supplying  her  with  about  that  amount 
of  meat  per  week,  which  he  purchased  of  the  plaintiff;  and 
in  addition  to  this,  transacted  business  for  her  sometimes,  and 
when  she  gave  directions,  obeyed  her  orders.  This  state- 
ment is  suspicious,  and  the  jury  have  found  it  to  be  im- 
probable and  untrue.  There  is  certainly  enough  to  justify 
that  conclusion  independent  of  the  letter,  to  the  contents 
of  which  I  have  heretofore  made  no  reference.  It  was  ob- 
viously the  not  uncommon  case  of  a  party  who  is  responsible 
procuring  goods,  as  far  as  it  can  be  arranged  and  carried  out, 
as  if  bought  by  one  that  is  irresponsible,  so  that  the  one 
that  has  the  benefit  may,  at  any  time,  be  absolved  from  liabil- 
ity and  escape  from  paying  for  them.  As  long  as  the  meat 
continued  to  be  paid  for,  which  was  the  case  for  eight  or 
nine  years,  it  was -of  little  consequence  to  the  butcher  to 
make  out  the  bill  when  requested  by  Smith  to  him  instead  of 
Mrs.  Harper  ;  but  when  the  large  amount  of  $3tO  had  become 
due  the  responsibility  of  paying  this  large  amount  was  shift- 
ed from  her  to  Smith,  who  was  irresponsible.  The  question 
to  whom  the  credit  was  given  extended  over  the  whole  period 
of  dealing,  about  eleven  years,  and  these  acts  of  the  parties  in 
respect  to  the  dealing,  in  the  curious  relation  between  them, 
constituted  the  res  yestce.  A  letter  written  by  him,  in  the 


58  COURT  OF  COMMON  PLEAS. 

Coady  v.  Curry. 

t 

ordinary  course  of  the  dealing",  to  the  plaintiff  in  1876,  apolo- 
gizing for  Mrs.  Harper's  not  paying  a  note  made  by  her,  as 
she  had  depended  upon  getting  money  from  the  foreclosure 
of  a  mortgage  which  would  be  paid  to  her  the  following 
week,  when  she  would  pay  the  note,  and  the  note  coming 
due  the  next  month,  was  not  res  inter  alia  acta,  but  a  part 
of  the  history  of  the  mutual  relation  of  the  parties  in  the 
course  of  this  dealing,  having  a  direct  bearing  upon  the  ques- 
tion whether  the  credit  was  given  to  him  or  to  her. 

JOSEPH  F.  DALY,  J.,  concurred ;  VAN  HOESEN,  J.,  dis- 
sented. 

Judgment  affirmed. 


ALICE  B.  COADY,  Appellant,  against  LAWRENCE  A.  CURRY, 

Respondent. 

(Decided  April  1st,  1878. ) 

The  payment  to  a  marshal  of  money  by  a  wife,  the  owner  of  property,  to  save  it 
from  a  threatened  seizure  under  an  execution  held  by  the  marshal  against  her 
husband,  is  not  a  voluntary  payment,  and  the  wife  can  recover  the  money  in  an 
action  against  the  marshal.  The  law  is  the  same  where  the  money  is  so  paid  in 
instalments  at  different  times  during  the  life  of  the  execution  and  the  continuance 
of  the  threats. 

APPEAL  by  the  plaintiff  from  a  judgment  in  favor  of  de- 
fendant, rendered  in  a  District  Court  of  the  city  of  New 
York.  The  facts  appear  in  the  opinion. 

Jeroloman  $•  Arrowsmith,  for  appellant. 

Joseph  Steinert,  for  respondent. 

JOSEPH  F.  DALY,  J. — This  action  was  brought  to  recover 
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back  -1194  50  paid  to  defendant,  a  marshal,  by  plaintiff,  to 
save  her  property  at  396  Third  Avenue  from  seizure  and 
removal  by  defendant,  who  levied  on  it  under  an  execution 
against  her  husband.  From  the  careful  opinion  in  writing 
attached  to  the  return  by  Justice  Gedney,  who  tried  this 
cause,  it  is  manifest  that  he  deemed  the  property  levied  on 
the  property  of  the  judgment-debtor,  the  plaintiff's  husband, 
and  that  he  regarded  plaintiff's  claim  that  she  carried  on  the 
butcher  business  through  the  agency  of  her  husband  a  mere 
pretence,  and  that  the  arrangement  between  her  and  him,  by 
which  she  advanced  the  money  to  buy  goods,  and  he  bought 
and  sold  them,  was  a  scheme  to  baulk  and  hinder  his  credit- 
ors. The  difficulty  in  the  way  of  sustaining  this  finding  in 
this  case  is,  that  the  judgment  creditors  were  not  creditors  of 
this  particular  business  carried  on  at  396  Third  Avenue,  but 
of  a  former  business  carried  on  by  the  husband  in  Washing- 
ton Market.  These  prior  creditors  could  not  be  hindered, 
delayed  or  defrauded  by  a  subsequent  arrangement  between 
their  debtor  and  his  wife,  by  which  she  furnished  capital  for 
a  business  to  be  carried  on  by  him  for  her  benefit.  Persons 
who  furnished  goods  to  the  new  business  would,  of  course. 
have  their  remedy  against  her,  could  get  judgment  against 
her  as  the  person  actually  carrying  on  the  business,  and  levy 
on  the  stock  as  hers;  but  former  creditors  of  the  husband,  in 
order  to  justify  a  lev}r  on  such  stock,  must  show  that  it  be- 
longed to  the  husband,  i.e.,  was  bought  by  him  with  his  own 
money,  or  was  given  to  him  by  his  wife.  This  is  not  the 
case  of  a  transfer  by  the  husband  of  his  goods  to  his  wife, 
and  subsequently  carrying  on  the  business  in  her  name  to 
cheat  his  creditors.  The  uncontradicted  evidence  shows  that 
the  wife  took  the  money  from  her  own  bank  account  and 
gave  it  to  her  husband  to  open  this  new  business  in  her  own 
name.  This  was  a  perfectly  proper  transaction,  although 
always  open  to  suspicion.  Suspicion,  however,  avails  nothing 
against  proof.  A  man  who  has  failed  in  business  may  open 
and  carry  on  a  like  business  for  his  wife,  or  for  any  person 
who  chooses  to  risk  money  and  credit  on  his  ability  and 
sagacity. 
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The  payment  by  plaintiff  to  the  marshal  to  save  her  prop- 
erty from  wrongful  seizure  was  not  a  voluntary  payment, 
and  she  can  recover  it  back.  (Atlee  v.  Backhouse,  8  Mees. 
&  W.  650 ;  Harmony  v.  Bingham,  12  N.  Y.  109 ;  ticholey  v. 
Murnford,  60  N.  Y.  498.)  I  do  not  regard  it  as  altering  the 
case,  that  the  sum  obtained  by  the  marshal  from  plaintiff  was 
paid  at  different  times ;  every  time  the  officer  appeared  to 
demand  it  there  was  a  virtual  renewal  of  the  threat  made  at 
the  first  visit ;  it  was  not  necessary  that  he  should  express 
over  and  over  again  an  intention  to  remove  the  goods :  he 
came  in  virtue  of  his  execution  for  that  purpose  and  no  other. 
Nor  was  plaintiff  bound  to  use  diligence  between  the  pay- 
ments to  take  the  goods  out  of  the  marshal's  constructive 
custody  by  legal  process. 

The  point  appears  to  have  been  made  by  defendant  on  the 
trial,  that  at  least  a  part  of  the  money  claimed  in  this  action 
was  paid  by  the  judgment  debtor,  and  not  by  his  wife  ;  but  the 
judgment  was  not  rendered  on  that  ground,  and  it  does  not 
appear  that  any  part  of  the  moiie}7"  paid  belonged  to  the  hus- 
band. Although  the  marshal's  testimony  would  go  to  show 
that  the  husband  paid  two  instalments  of  the  money,  i.e.,  the 
first  and  third,  and  that  the  plaintiff  not  only  did  not  pay  on 
those  occasions,  but  did  not  protest  on  any  occasion,  yet  he 
admits  in  his  testimony  the  following  important  facts : — At 
his  first  visit  she  claimed  that  the  place  was  hers,  and  at  the 
second  visit  she  made  objection  when  the  receipt  was  made 
out  in  the  husband's  name,  but  the  marshal  said  to  her  he 
had  nothing  to  do  with  her  at  all,  and  that  he  did  not  rec- 
ognize anybody  but  T.  J.  Coady  (the  husband)  in  this  case  ; 
a'nd,  at  the  third  payment  the  husband  wished  him  to  go  up 
stairs  and  see  the  plaintiff,  but  the  marshal  declined  because 
she  was  sick  ;  and  finally,  at  the  time  of  the  last  payment,  T. 
J.  Coady  said  to  the  marshal,  "  Now,  we  are  going  to  sue 
for  this  money,"  to  which  the  marshal  replied,  u  If  you  are,  I 
hope  you  will  commence  suit  before  the  payment  of  this 
money  to  the  plaintiff,"  and  Coady  said,  "  Very  good,  we'll 
get  our  lawyer  and  commence  the  suit."  All  this  shows 
pretty  clearly  that  the  marshal  knew  there  was  not  a  volun- 
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taiy  payment,  nor  a  payment  by  T.  J.  Coady,  but  a  payment 
simply  to  prevent  a  seizure,  and  the  giving  of  time  to  make 
the  payments  was  with  such  knowledge  and  a  full  under- 
standing of  plaintiff's  claims. 

The  judgment  should  be  reversed. 

CHARLES  P.  DALY,  Ch.  J.,  and  VAN  HOESEN,  J.,  con- 
curred. 

Judgment  reversed. 


THE  PENHRYN  SLATE  COMPANY,  Appellant,  against  HENRY 
J.  MEYER,  Respondent. 

(Decided  April  1st,  1878.) 

The  right  of  the  plaintiff,  having  the  affirmative  of  the  issue,  to  open  and  close  the 
proofs,  and  to  reply  in  summing  up  the  case  to  the  jury,  is  a  strict  legal  right,  and 
a  refusal  to  allow  it  is  ground  for  reversal  of  the  judgment. 

An  error  of  the  court  in  refusing  to  allow  the  plaintiff  to  open  the  case  to  the  jury 
is  not  cured  at  a  later  stage  of  the  trial  by  allowing  him  the  closing  address. 

Where  in  an  action  to  recover  the  value  of  goods — house  fixtures,  sold,  delivered 
and  set  up — the  answer  admits  the  sale,  delivery,  setting  up  and  value  as  alleged 
in  the  complaint,  but  alleges  that  the  goods  were  not  perfect,  nor  according  to 
agreement,  but  were  valueless  ;  that  it  was  agreed  that  they  should  be  perfect ;  that 
if  they  had  been  perfect  they  would  have  been  worth  a  certain  sum,  and  claims 
to  recoup  that  sum,  the  answer  should  be  construed  as  denying  the  delivery,  and 
setting  up  of  the  articles  agreed  upon,  and  the  affirmative  of  the  issue  is  upon  the 
plaintiff. 

APPEAL  from  a  judgment  of  the  Marine  Court  of  the  city 
of  New  York  entered  upon  a  decision  of  the  general  term  of 
that  court  affirming  a  judgment  for  the  defendant  for  his 
costs,  entered  upon  a  verdict  for  the  plaintiff  rendered  at  a 
trial  term  of  that  court,  and  affirming  an  order  made  at  the 
trial  denying  a  motion  made  upon  the  minutes  for  a  new 
trial. 

The  complaint  alleged  that  plaintiff  "  sold  and  delivered 
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to  the  defendant  certain  goods,  to  wit :  mantels,  hearths  and 
frames,  &c.,  of  the  amount  and  value,  when  delivered  and  set 
up,  of  $390,  and  that  the  same  were  delivered  and  set  up  ;  that 
the  defendant  paid  the  plaintiff  on  account  thereof  $171,  and 
no  more,"  and  demanded  judgment  for  8219  and  interest. 

The  answer  first  specifically  admitted  the  facts  above 
stated,  and  then  alleged  that  part  of  the  goods  "  were  not 
perfect  and  according  to  agreement ;  'r  then  by  way  of  fur- 
ther answer,  recoupment  and  set-off  alleged  an  agreement 
between  defendant  and  plaintiff  at  the  time  of  the  bargain 
and  sale,  "  that  the  said  mantels,  hearths,  frames,  &c.,  should 
be  perfect  and  in  every  way  satisfactory  ; "  that  one  of  said 
mantels  proved  upon  trial  to  be  imperfect  and  unsatisfac- 
tory; that  defendant  promptly  notified  plaintiff  to  take  it 
away;  that  defendant  at  all  times  had  been  ready  to  deliver 
it;  that  it  would  have  been,  if  perfect  and  satisfactory,  worth 
$200,  but  that  it  was  totally  worthless,  useless,  and  of  no 
value  to  defendant.  For  a  further  answer  defendant  alleged 
that  at  the  time  of  the  payment  of  the  $171  the  defendant 
intended  to  pay,  and  plaintiff  intended  to  receive,  "  the  full 
price,  as  agreed,  of  such  part  of  said  mantels  and  fixtures'  as 
were  perfect  and  satisfactory  to  the  defendant ;  "  that  such 
price  was  $190,  but  by  mutual  misapprehension  of  both  par- 
ties only  $171  was  paid,  and  that  defendant  had  always  been, 
and  was  then,  ready  and  willing  to  pay  $19  to  plaintiff,  The 
answer  then  denied  each  and  every  allegation  of  the  com- 
plaint not  before  expressly  admitted. 

At  the  opening  of  the  trial  plaintiff  moved  for  judgment 
upon  the  pleadings.  The  motion  was  denied.  Under  objec- 
tion of  the  plaintiff  the  court  allowed  the  defendant  to  open 
the  case,  to  which  ruling  the  plaintiff  excepted.  When  the 
evidence  was  in,  plaintiff  again  claimed  the  right  of  the  party 
holding  the  affirmative,  and  was  allowed  by  the  court  to 
make  the  closing  address  to  the  jury.  The  jury  returned  a 
verdict  in  the  sum  of  $19  for  the  plaintiff. 

L.  A.  G-ould,  for  appellant. 
B.  F.  Watson,  for  respondent. 
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CHARLES  P.  DALY,  Chief  Justice. — The  plaintiff  was  not 
entitled  to  judgment  upon  the  pleadings.  The  cause  of  ac- 
tion as  averred — the  plaintiff's  right  to  recover  ft21(J,  the 
balance  due  upon  certain  mantels,  hearths  and  frames,  of  the 
value,  when  set  up,  of  8300,  upon  which  8171  had  been  paid— 
was  not  admitted  by  the  answer.  The  answer  admits  that 
the  plaintiff  sold  to  the  defendant  mantels,  hearths  and 
frames  of  the  amount  and  value  as  stated  when  delivered. 
That  the  said  goods  were  delivered  and  set  up,  but  that  a 
part  thereof  was  not  perfect  and  according  to  agreement. 
There  was  a  distinct  denial  that  the  plaintiff  delivered  and 
set  up  the  articles  sold,  and  which  they  had  agreed  to  de- 
liver and  set  up,  which  left  it  for  the  plaintiff  to  prove  a  per- 
formance of  the  contract  averred  by  the  complaint  and  ad- 
mitted by  the  answer,  or  the  answer  might  be  regarded  as 
admitting  the  sale  and  delivery  of  the  articles,  and  averring 
a  right  to  recoup  damages  upon  the  ground  that  the  articles 
when  set  up  were  not  of  the  kind  or  value  agreed  upon. 
Taking  the  whole  answer  together,  this  may  have  been  the 
proper  construction  of  it ;  so  that  in  either  case  the  motion 
for  judgment  Upon  the  pleadings  was  properly  denied. 

In  an  action  for  goods  sold  and  delivered  for  a  stipulated 
sum,  an  answer  that  the  articles  delivered  were  not  of  the 
quality,  kind  or  value  agreed  upon  is  either  an  answer  to  tne 
whole  demand,  upon  the  ground  that  the  contract  had  not 
been  performed,  or  is  available  by  way  of  recoupment  to  re- 
duce the  price  agreed  upon  to  the  sum  which  the  defendant 
who  has  kept  the  articles  ought  to  pay  ;  and  all  that  the  plain- 
tiff ought  to  have  for  the  defective  articles  lie  delivered. 
(Farnsworth  v.  Garrard,  1  Camp.  38;  Fisher  \.  Samuda,  id. 
190.) 

In  either  aspect  it  is  a  denial  that  the  plaintiff  delivered 
the  articles  agreed  upon,  and  that  being  the  issue  created  by 
the  pleadings  the  affirmative  of  it  is  upon  the  plaintiff  to 
show  the  performance  of  the  contract  on  his  part,  which  has 
not  been  admitted.  The  judge  at  the  trial,  however,  held 
otherwise.  He  held  that  the  defendant  had  the  affirmative 
of  the  issue,  to  which  the  plaintiff  excepted  ;  whereas  if,  as 
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he  had  previously  held,  the  plaintiffs  were  not  entitled  to 
judgment  upon  the  pleadings,  then  the  affirmative  of  the 
issue  was  certainly  with  them. 

There  are  therefore  two  questions  : — 1st.  Was  the  judge 
right  in  holding  that  the  defendant  had  the  affirmative  of  the 
issue ;  and,  2d.  If  he  was  not,  was  the  error  cured  by  allow- 
ing him,  after  all  the  evidence  was  given,  to  close  the  case 
in  summing  up  to  the  jury  ? 

I  have  already  said  that  the  affirmative  of  the  issue  neces- 
sarily created  by  the  pleadings  was  with  the  plaintiff. 
Where  the  plaintiff's  cause  of  action  is  affirmatively  ad- 
mitted, and  the  admission  made  leaves  him  nothing  to  prove, 
the  defence  set  up  being  in  the  nature  of  a  counter-claim,  the 
affirmative  of  such  an  issue  is  upon  the  defendant,  who  is  en- 
titled to  begin  and  close  the  case.  But  that  was  not  the 
state  of  facts  here.  The  pleading,  in  whatever  aspect  it  is 
viewed,  denied  that  the  articles  delivered  were  of  the  kind 
agreed  upon  ;  the  averment  being  that  "  a  part  of  them  were 
not  perfect  and  according  to  agreement."  It  was  in  sub- 
stance, that  the  contract  averred  in  the  complaint  had  not 
been  performed,  and  as  the  obligation  was  upon  the  plaintiffs 
to  show  that  it  had  been,  they  had  the  affirmative  of  that 
issye,  and  were  entitled  to  begin  and  to  close  the  case.  The 
authority  relied  upon  by  the  respondent  (Hoxie  v.  G-reen,  37 
How.  97)  was  a  very  different  case  from  this.  The  action 
there  was  upon  a  promissory  note,  the  making  of  which  was 
admitted,  and  the  making  of  the  note  by  the  defendant  was 
all  that  the  plaintiff  could  be  required  to  prove  in  the  action 
brought  upon  it.  The  defence  set  up  was  that  it  was  given 
under  duress,  and  therefore  without  consideration  ;  that  it 
was  transferred  to  the  plaintiff  after  it  was  due,  and  that  he 
was  not  the  real  owner.  These  allegations,  requiring  no 
reply,  were  deemed  denied  by  the  plaintiff  (Code,  §  168),  and 
upon  the  issue  thus  created,  the  affirmative  was  with  the  de- 
fendant, the  plaintiff  upon  the  pleadings  being  entitled  to 
recover  without  the  production  of  any  evidence.  The  rul- 
ing at  the  trial,  that  the  defendant  had  the  affirmative  of  all 
these  issues,  was  therefore  affirmed.  Such  also  was  the  case 
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of  Huntington  v.  Conkey  (33  Barb.  218),  where  the  note  sued 
upon  was  admitted,  and  the  defence  set  up  was  usury,  which 
it  was  incumbent  upon  the  defendant  to  prove  affirmatively. 
Where  the  plaintiff  has  the  affirmative  of  the  issue  he 
has  the  right  to  open  and  close  the  proofs,  and  the  right  to 
reply  in  summing  up  the  case  to  the  jury.  It  is  a  legal  right, 

not  a  matter  in  the  discretion  of  the  court,  and  if  he  is  de- 

• 

prived  of  it  it  is  error.  (Millerd  v.  Thorn,  15  Abb.  N.  S. 
[Court  of  Appeals],  376  ;  S.  C.  56  N.  Y.  402.)  After  the 
denial  of  the  plaintiff's  motion  for  judgment  upon  the  plead- 
ings, the  judge,  as  I  have  said,  held  that  the  defendant  had 
the  affirmative  of  the  issue,  to  which  the  plaintiff  excepted. 
The  defendant  then  gave  all  his  testimony,  and  when  he 
rested  the  plaintiff  gave  his  evidence  in  reply ;  and  when  all 
the  testimony  was  in,  the  plaintiff  claimed  the  right  to  close 
to  the  jury,  as  having  the  affirmative,  upon  which  the  judge 
said  that  he  thought  he  was  in  error  when  he  deprived  the 
plaintiff  of  the  right  of  opening,  and  that  he  would  therefore 
give  them  the  affirmative,  which,  as  the  testimony  was  all  in, 
was  the  closing  address  to  the  jury,  of  which  the  plaintiffs, 
it  appears,  availed. themselves. 

As  the  plaintiff's  right  to  open  the  proof  affirmatively 
was  denied,  and  they  excepted  to  the  ruling,  I  do  not  think 
that  the  error  was  cured  by  allowing  them,  after  the  testi- 
mony was  in,  the  closing  address  to  the  jury.  The  opening 
of  the  case  to  the  jury,  by  the  plaintiffs,  and  the  laying  be- 
fore them  of  their  evidence  in  the  first  instance,  and  confin- 
ing the  defendant  to  evidence  in  the  way  of  reply,  was  a  part 
of  their  legal  right,  of  which  they  were  deprived  under  ex- 
ception, and  I  fail  to  see  how  the  error  is  cured  by  allowing 
them  afterwards  what  was  their  further  right — the  final  ad- 
dress to  the  jury.  Depriving  a  party  of  one  part  of  his  legal 
right  is  certainly  not  cured  by  allowing  him  another  part. 
This  being,  as  the  Court  of  Appeals  have  held,  a  strict  legal 
right,  the  judgment  will  have,  for  this  error  alone,  to  be  re- 
versed, which  is  to  be  regretted,  as  the  case  has  been  already 
tried  three  times,  and  upon  two  occasions  has  resulted  in 
favor  of  the  defendant.  We  are  not  required  under  the  new 
VOL.  VI II.— 5 


66  COURT  OF  COMMON  PLEAS. 

Agate  v.  Sands. 

Code  to  grant  a  new  trial,  if  in  our  opinion  substantial  jus- 
tice does  not  require  it  (§  1003) ;  but  it  would  be  going  very 
far  to  say  that,  in  our  judgment,  the  plaintiff's  rights  were 
in  no  way  materially  affected  by  allowing  the  defendant  to 
open  the  case  and  to  lay  his  evidence  before  the  jury  in  the 
first  instance.  I  think,  therefore,  that  the  judgment  will 

have  to  be  reversed.  . 

• 

ROBINSON  and  LARREMORE,  JJ.,  concurred. 
Judgment  reversed. 


JOSEPH  AGATE,  Appellant,  against  SAMUEL  S.  SANDS  AND 
EDMUND  B.  AYMAR,  Respondents. 

(Decided  April  2d,  1878. ) 

Whether  or  not  a  transaction  put  in  evidence  which  is  in  writing  is  or  is  not  a  dis- 
charge of  a  judgment,  is  a  question  of  law  for  the  court,  and  not  a  question  of  fact 
for  the  jury. 

The  court  cannot,  in  an  action  brought  by  a  creditor  of  a  corporation  against  stock- 
holders to  enforce  their  individual  statutory  liability  to  pay  its  debt,  and  where 
the  complaint  is  framed  solely  to  enforce  such  liability,  and  the  trial  is  by  jury, 
render  judgment  that  the  plaintiff's  claim  against  the  corporation  be  collected  out 
of  collaterals  which,  it  appears  upon  the  trial,  are  held  by  the  defendants  as  se- 
curity for  the  payment  of  a  note  which,  when  paid,  was  to  be  in  satisfaction  of  a 
judgment  which  had  been  obtained  by  the  defendants  against  such  corporation. 

Whether  it  is  a  defence  to  an  action  brought  by  a  creditor  of  a  corporation  against 
defendants  to  enforce  their  individual  statutory  liability  to  pay  its  debt,  that  they 
are  also  creditors  of  the  corporation  to  an  amount  exceeding  the  stock  held  by 
them,  by  reason  of  a  judgment  obtained  by  them  for  money  advanced  to  the  cor- 
poration, unless  it  is  shown  that  the  money  was  used  to  pay  the  debts  of  the  cor- 
poration.— Quwre. 

APPEAL  by  the  plaintiff  from  a  judgment  of  this  court, 
entered  upon  a  verdict  rendered  for  the  defendants  by  direc- 
tion of  the  court  at  a  trial  term. 

The  action  was  brought  against  defendants,  who  were 
stockholders  of  the  Manhattan  Sewing  Machine  Company,  a 
corporation  formed  under  the  general  act  for  the  forma- 
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tion  of  corporations  for  manufacturing  and  other  purposes 
passed  in  1848,  to  enforce  their  individual  liability  for  a  debt 
of  the  corporation,  upon  the  ground  that  the  whole  amount 
of  the  capital  stock  had  not  been  paid  in,  and  that  no  certif- 
icate of  payment  of  the  capital  stock  had  ever  been  filed. 
Plaintiff  had  recovered,  on  November  23d,  1872,  a  judgment 
against  the  corporation  for  four  months'  rent  which  had  be- 
come due  September  1st,  1872. 

The  defence  was,. that  the  defendants  were  creditors  of 
the  corporation  to  an  amount  exceeding  the  amount  of  stock 
held  by  them,  having  advanced  money  to  the  corporation  by 
discounting  its  note  of  $10,000,  upon  which  they  afterwards, 
on  January  17th,  1873,  had  recovered  judgment  against  the 
company  and  certain  endorsers  of  the  note. 

It  appeared  upon  the  trial  that  defendants  had  received, 
on  March  28th,  1873,  from  Cox,  one  of  the  endorsers,  his 
note  for  810,000,  dated  March  27th,  1873,  at  two  months, 
upon  an  agreement  that  when  paid  the  note  was  to  be  in  full 
satisfaction  of  the  judgment.  It  also  appeared  that,  as  col- 
lateral security  for  the  payment  of  this  note,  the  defendants 
at  the  same  time  received  from  Cox  a  certain  other  note  and 
a  mortgage.  It  did  not  appear  that  defendants  had  realized 
anything  on  either  of  the  notes  or  the  mortgage. 

The  plaintiffs  called  as  a  witness  Mr.  de  Peyster,  an  at- 
torney whom,  as  it  had  appeared  by  the  testimony  of  one  of 
the  defendants,  the  defendants  had  given  the  corporation 
note  to  collect,  and  from  him  were  obtaining  some  particu- 
lars as  to  the  arrangement  of  the  defendants  with  Cox  in  re- 
gard to  the  new  note,  and  as  to  the  subsequent  history  of  the 
new  note,  when  objection  was  made  to  the  evidence  as  irrel- 
evant. The  court  excluded  all  testimony  which  was  offered 
in  regard  to  the  subsequent  history  of  the  new  note,  and  de- 
fendant's connection  with  it,  except  such  testimony  as  would 
tend  to  prove  its  payment.  To  this  ruling  plaintiff  excepted. 

A.  Loring  dishing,  for  appellant. 

Sands  $•  De  Peyster  and  Albert  Matthews,  for  respondents. 
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JOSEPH  F.  DALY,  J. — The  plaintiff  did  not  raise  upon  the 
trial  the  question  which  he  discussed  on  the  argument  of  his 
appeal — whether  a  mere  advance  by  the  defendants  of  money 
to  the  company,  without  proof  that  the  money  had  been  used 
in  paying  debts  of  the  company,  would  protect  the  defendants 
against  the  claims  of  creditors  of  the  corporation  {Garri- 
son v.  Howe,  17  N.  Y.  458 ;  Tallmadge  v.  Fishkill  Iron  Co.,  4 
Barb.  382;  Bank  of  Poughkeepsie  v.  Ibbotson,  24  Wend.  473 ; 
Brigys  v.  Penniman,  8  Cow.  387).  '  Had  that  question 
been  raised  at  the  trial,  evidence  might  have  been  offered  to 
show  that  the  defendant's  advances  were  actually  used  in 
paying  the  company's  debts.  We  are  not,  therefore,  at  lib- 
erty to  discuss  the  point  now  raised  for  the  first  time.  The 
following  questions  were  the  only  ones  upon  which  plaintiff 
asked  to  be  allowed  to  go  to  the  jury : — 

I.  Was  the  discounting  of  the  company's  $10,000  note 
by  defendants  a  bona   fide  transaction,   or  was  it  a    mere 
contrivance  to  protect  them  in  their  purchase  of  the  stock  of 
the  company  ? 

II.  If  the  discounting  of  that  note  was  bona  fide,  was  not 
the  judgment  obtained  thereon  satisfied  in  the  transaction 
with  Cox,  and  left  open  for  the  purpose  of  the  defence  ? 

As  to  the  first  point,  there  was  no  evidence  in  the  case 
upon  which  the  jury  could  have  found  that  the  discounting 
of  the  company's  note  by  defendants  was  a  contrivance  to 
protect  them,  and  not  a  bona  fide  transaction.  As  to  the 
second  point  it  is  sufficient  to  say  that  whether  the  transac- 
tion with  Cox  operated  as  a  discharge  and  satisfaction  of  the 
judgment  against  the  company  or  not,  it  was  a  question  of  law 
for  the  court,  and  not  a  question  of  fact  for  the  jury.  The 
paper,  assumed  by  the  witnesses  to  be  a  release,  was  offered 
in  evidence  and  appears  in  the  case,  and  is  no  release,  but 
simply  a  receipt  for  Cox's  note  with  collaterals,  and  an  agree- 
ment that  when  paid  they  shall  be  in  satisfaction  of  the 
judgment. 

The  only  remaining  question  is,  whether  defendants  were 
entitled  to  a  dismissal  of  the  complaint,  or  whether  plaintiffs 
were  entitled  to  equitable  relief  in  this  action  with  respect 
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to  the  collaterals  held  by  defendants  under  their  agreement 
with  Cox.  The  court  permitted  plaintiff  to  prove,  if  he 
could,  that  the  defendant's  claim  against  the  company  had 
been  paid  in  whole  or  in  part  by  the  avails  of  the  collaterals, 
which  he  was  unable  to  do.  It  may  be  that  in  the  proper 
form  of  action  the  plaintiff  would  be  entitled  to  enforce  the 
collection  of  these  collaterals,  but  the  pleadings  in  this  case 
warrant  no  judgment  to  that  effect.  (  Wright  v.  Delafield, 
25  N.  Y.  266.) 

The  judgment  should  be  affirmed  with  costs. 

CHARLES  P.  DALY,  Chief  Justice.  —  I  conpur  in  the  af- 
firmance of  this  judgment.  The  defendants  proved  that  the 
judgment  was  recovered  upon  a  note  of  the  company  for 
$10,000,  which  they,  the  defendants,  discounted,  and  none 
of  the  evidence  given  by  the  plaintiff,  or  embraced  in  his  very 
general  offer,  was  evidence  tending  to  show  that  the  original 
transaction  was  a  contrivance  to  protect  the  defendants 
against  their  statute  liability  as  stockholders.  It  might, 
coupled  with  other  circumstances,  have  raised  a  question  of 
bona  fide,  sufficiently  to  entitle  the  jury  to  consider  and  pass 
upon  such  a  point,  but  of  itself  it  amounted  to  nothing,  and 
in  no  way  impaired  or  affected  the  defendant  Sands'  state- 
ment that  the  note  was  discounted  at  the  request  of  the  pres- 
ident of  the  company. 

VAN  HOESEX,  J.,  concurred  in  the  opinion  of  JOSEPH 
F.  DALY,  J. 

Judgment  affirmed  with  costs. 
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STELLA  WICE,  by  her  guardian  ad  litem,  WILLIAM  WICE, 
Appellant,  against  THE  COMMEKCIAL  FIKE  INSURANCE 
COMPANY,  Respondent. 

(Decided  April  2d,  1877.  ) 

The  defendant,  after  judgment  in  his  favor,  can  have  an  attachment  for  his  costs  as 
a  matter  of  right  against  the  person  of  the  guardian  ad  litem  of  an  infant  plain- 
tiff. 

• 

It  seems,  that  the  guardian  ad  litem  of  an  infant  plaintiff  cannot  be  compelled  to  give 
security  for  costs. 

APPEAL  from  an  order  of  this  court  at  special  term, 
granting  an  attachment  for  costs  against  the  guardian  ad 
litem  of  the  plaintiff  on  application  of  the  defendant  after 
judgment  in  his  favor. 

Adolph  L.  Sanger,  for  appellant. 
William  A.  Courscn,  for  respondent. 

JOSEPH  F.  DALY,  J. — The  guardian  ad  litem  of  an  infant 
plaintiff  cannot  be  required  to  give  security  for  costs,  the 
provisions  as  to  security  applying  to  next  friends  only,  and 
not  to  guardians.  (2  R.  S.  620;  G-rantman  v.  Thrall,  29 
How.  Pr.  344.)  But  the  legislature  has  provided  that  he  may 
be  attached  for  the  costs,  deeming  that,  probably,  sufficient 
security  to  a  defendant.  (Code,  316  ;  Linner  v.  Grouse,  61 
Barb.  289-93  ;  G-rantman  v.  Thrall,  supra.')  This  provision 
for  the  collection  by  defendant  of  his  costs  against  the  person 
by  whom  the  infant  plaintiff  sues,  was  not,  when  enacted,  a 
novelty,  for  the  prochein  amy  of  an  infant  plaintiff  was  always 
liable  to  attachment  for  defendant's  costs  as  matter  of  course. 
(T  Tidd  Pr.  72 ;  Slaughter  v.  Talbot,  Barnes,  128 ;  and  more 
fully  in  Willes,  190;  Burrill's  Practice  [2d  edition],  vol.  2, 
p.  81.)  In  no  case  can  I  find  it  suggested  that  the  poverty  of 
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the  guardian  ad  litem  is  an  answer  to  the  application  for  the 
enforcement  by  attachment  of  his  liability.  The  authorities 
are  to  the  contrary,  and  the  principal  case  in  this  State  is 
founded  on  principle  and  authority.  (Grantman  v.  Thrall, 
31  How.  Pr.  464.)  As  defendant  has  no  security  but  the 
responsibility  of  the  guardian,  and  as  the  Code  holds  out  the 
promise  of  a  summary  means  of  enforcing  the  liability,  and 

*/  o  »/   ' 

as  it  is  the  duty  of  the  court  to  appoint  only  a  person  of  re- 
sponsibility as  guardian  (Rule  61 ;  Cook  v.  Raivdon,  6  How. 
Pr.  233  ;  Teribroeck  v.  Reynolds,  13  id.  464),  it  should  not  be 
received  as  a  reason  for  withholding  the  defendant's  legal 
remedy,  that  the  guardian  is  a  person  of  no  means. 

In  Grantman  v.  Thrall  (31  How.  Pr.  464),  it  is  held  that 
the  court  has  no  discretion  ;  that  the  right  of  a  third  party, 
the  defendant,  being  involved,  the  court  must  grant  the  attach- 
ment. In  Tenlroeck  v.  Reynolds  (13  How.  Pr.  464),  it  is  said 
that  the  payment  of  costs  by  the  guardian  can  only  be  en- 
forced by  attachment;  and  we  think  that  the  language  of  § 
316  of  the  Code,  that  the  payment  of  the  costs  "  may  be  en- 
forced by  attachment  "  against  the  guardian,  was  not  in- 
tended to  give  the  court  discretion  to  grant  or  withhold  this 
particular  remedy,  but  to  provide  for  the  means  of  enforcing 
the  payment  if  the  guardian  failed  to  pay  on  demand. 

But,  even  conceding  that  the  granting  of  the  attachment 
;s  discretionary,  we  are  of  opinion  that  it  was  properly 
granted  in  this  case,  and  that  the  order  should  be  affirmed, 
with  $10  costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  VAN  HOESEN,  J.,  con- 
curred. 

Order  affirmed,  with  $10  costs. 
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HARRIET  O.  KITTLE,  Plaintiff,  against  CHARLES  A.  KITTLE, 

Defendant 

[SPECIAL  TERM.] 

(Decided  April  22d,  1878.) 

The  courts  of  this  State  will,  to  prevent  injustice  and  oppression,  enjoin  a  party  to 
an  action  pending  before  them  from  prosecuting  an  action  subsequently  com- 
menced in  another  State,  where  the  matters  litigated,  and  the  relief  which  may 
be  had,  are  substantially  the  same  in  both  actions. 

Where  the  defendant  in  an  action  pending  here,  brought  by  his  wife  for  a  limited 
divorce,  commenced  an  action  in  Connecticut  against  the  wife  for  a  separation, 
and  a  decree  releasing  him  from  the  obligation  of  supporting  her,  intending  to 
bring  it  to  a  trial  before  the  wife  could  obtain  a  trial  here,  and  where  all  the  wit- 
nesses for  the  wife  resided  in  this  State  and  New  Jersey,  and  she  was  pecuniarily 
unable  to  defend  the  action  brought  by  her  husband  :  held,  a  case  within  the 
above  rule,  and  an  hi  junction  granted. 

In  an  action  for  limited  divorce,  where  alimony  and  an  allowance  for  counsel  fee 
has  been  granted  in  an  amount  so  small  and  inadequate  as  to  show  that  it  was  so 
limited  on  account  of  the  poverty  of  the  defendant,  and  a  trial  has  been  had  re- 
sulting in  a  disagreement  of  the  jury,  the  court  will  not  allow  additional  sums 
for  alimony  and  counsel  fee,  on  the  ground  that  a  new  trial  is  necessary,  unless  it 
is  shown  that  the  defendant's  pecuniary  circumstances  have  improved. 

MOTION,  by  plaintiff,  for  additional  alimony  and  addi- 
tional counsel  fee.  The  facts  appear  in  the  opinion. 

Townsend  $  Weed,  for  motion. 
Pelton  $•  Poucher,  opposed. 

CHARLES  P.  DALY,  Chief  Justice. — As  respects  the  ap- 
plication for  further  alimony  and  an  additional  allowance 
for  counsel  fee,  I  am  not  disposed  to  make  any  further  allow- 
ance than  the  amount  allowed  for  the  services  of  counsel  and 
for  alimony  by  Judge  J.  F.  Daly  and  Judge  Van  Hoesen,  be- 
fore the  trial.  The  fact  that  the  jury  disagreed,  and  that  the 
cause  will  have  to  be  tried  again,  is  no  ground  for  increas- 
ing the  allowance  for  alimony.  In  ordinary  cases  it  would 
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be  a  ground  for  alimony  and  additional  counsel  fee,  because 
further  services  on  the  part  of  counsel  will  be  necessary,  as 
there  will  have  to  be  another  trial,  but  in  this  case  allow- 
ance made  to  the  plaintiff  for  a  counsel  fee  was  very  small, 
and  quite  inadequate  to  compensate  her  counsel  for  a  trial 
which  lasted  eight  days  ;  and  that  so  little  was  given,  I  must 
infer,  arose  from  an  inquiry  into  the  defendant's  circum- 
stances, and  a  conviction  on  the  part  of  the  judge  that  the 
defendant  was  unable  to  pay  any  more.  If  that  was  his 
condition  then,  it  may  be  the  same  still,  and  the  plaintiff 
cannot  get  what  defendant  has  not  to  give.  If  it  had  been 
shown  that  his  circumstances  have  since  improved — that  his 
pecuniary  resources  are  more  now  than  they  were  then — it 
would  be  otherwise;  and  it  is  incumbent  upon  the  plaintiff 
to  show  this  before  she  can  ask  the  court  to  order  the  pay- 
ment of  an  additional  counsel  fee. 

The  application  to  enjoin  the  defendant  from  prosecuting 
the  suit  which  he  has  brought  in  the  State  of  Connecticut, 
after  the  plaintiff  had  commenced  her  suit  in  this  court  for 
a  limited  divorce,  is  an  application  for  equitable  relief  of  a 
different  character.  The  suit  brought  by  him  in  Connecti- 
cut is  not  a  suit  for  the  dissolution  of  the  marriage  tie  on  the 
ground  of  adultery  or  otherwise,  but,  so  far  as  I  can  infer 
from  the  pleadings,  it  is  an  application  for  a  decree  separa- 
ting him  from  her  upon  the  ground  that  she  has  abandoned 
him,  having  refused  to  live  and  cohabit  with  him  ;  and  which 
decree,  if  granted,  would,  as  I  assume  from  the  object  of  the 
suit,  relieve  him,  by  the  law  of  that  State,  from  any  further 
obligation  to  support  her. 

The  suit  in  this  court  has  been  brought  to  trial,  and 
must  have  involved  a  very  extensive  inquiry,  as  the  trial 
lasted  eight  days,  and  ended  without  any  result  in  favor  of 
either  party.  The  plaintiff  swears  that  it  is  the  intention  of 
the  defendant  to  bring  the  action  in  Connecticut  to  trial  be- 
fore it  will  be  possible  for  the  cause  to  be  tried  over  again 
in  this  court,  and  that  it  will  not  be  in  her  power  to  give 
evidence  in  defence  of  that  action,  as  all  her  witnesses  re- 
side in  this  State,  except  two,  who  reside  at  Hoboken  in 
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New  Jersey  ;  and  that  being  wholly  without  means,  she  can 
neither  pay  the  expense  that  would  be  incurred  by  having 
their  testimony  taken  by  a  commission  in  this  State,  nor  pay 
their  expenses  in  going  from  this  State  to  Connecticut,  as 
witnesses,  to  testify  in  her  behalf. 

Our  courts,  from  motives  of  comity  and  public  policy, 
will  not  restrain  parties,  by  injunction,  from  proceeding  in 
actions  commenced  b}^  them  in  other  States,  except  in  very 
special  cases,  to  prevent  injustice  and  oppression.  This  is 
the  rule  which  has  been  recognized  by  adjudged  cases  in  this 
State  ( Vail  v.  Knapp,  49  Barb.  299  ;  and  the  authorities 
there  cited).  We  do  not  interpose  upon  any  claim  of  right 
to  control  tribunals  in  other  States,  or  prevent  them  from 
adjudicating  upon  the  rights  of  parties  in  controversies  be- 
fore them,  but  merely  restrain  parties  who  are  within  our 
jurisdiction  from  proceeding  with  such  suits,  to  prevent  in- 
justice and  oppression.  Such  is  the  case  here.  The  plain- 
tiff is  helpless  as  respects  the  suit  in  Connecticut.  It  is  not 
in  her  power  to  defend  it,  and  judgment  may  there  be  ren- 
dered against  her  through  her  inability  to  make  any  defence 
from  the  want  of  testimony.  Full  and  ample  justice  can  be 
done  to  the  defendant  in  this  suit.  It  embraces  everything 
that  could  be  passed  upon  in  the  suit  in  Connecticut.  There 
is  no  injustice  done  to  the  defendant  by  limiting  him,  in  the 
trial  of  the  matters  in  controversy,  to  this  suit ;  whilst  great 
injustice  might  result  to  the  plaintiff  by  permitting  him  to  go 
on  with  a  suit  unnecessarily  brought  by  him  in  the  State  of 
Connecticut,  after  a  suit  involving  the  same  subject-matter 
Lad  been  brought  by  his  wife  in  this  State. 

The  motion  will  therefore  be  granted. 

Motion  for  injunction  granted. 
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IN  THE  MATTER  OF  THE  ASSIGNMENT  OF  JOHN  BONNER 
AND  ARTHUR  SEWELL. 

[SPECIAL  TERM.] 

(Decided  April  26th,  1878.) 

In  respect  to  estates  assigned  for  the  benefit  of  creditors,  and  any  matters  involved 
therein,  this  court  may,  under  the  general  assignment  act  of  1877,  exercise  all  the 
powers  of  a  court  of  equity. 

The  court  has  power,  upon  the  petition  of  a  person  having  an  equitable  claim  to  a 
fund  held  by  a  third  person,  which  fund  is  also  claimed  as  a  portion  of  an  estate 
assigned  for  the  benefit  of  creditors,  to  order  the  assignee  to  consent  to  the  pay- 
ment by  the  third  person  of  the  fund  to  the  petitioner. 

The  pledgor  of  securities  wrongfully  pledged  by  the  pledgee  may  recover  from  the 
second  pledgee,  who  took  the  securities  in  good  faith,  a  surplus  arising  from  a 
sale  of  such  securities  made  by  the  second  pledgee  to  satisfy  his  loan,  which  was 
a  larger  sum  than  that  for  which  the  securities  were  originally  pledged. 

PETITION  of  Charles  J.  Osborn  and  Clement  J.  Trow- 
bridge,  partners  under  the  firm  name  of  C.  J.  Osborn  &  Co., 
claimants  of  funds  in  the  Shoe  and  Leather  Bank,  that  Burr 
W.  Griswold,  assignee  for  the  benefit  of  the  creditors  of 
John  Bonner  and  Arthur  L.  Sewell,  partners  under  the  firm 
name  of  John  Bonner  &  Co.,  be  instructed  by  the  court  to 
consent  to  the  payment  by  the  bank  of  said  funds  to  the 
petitioners,  to  be  then  divided  between  the  petitioners  and 
other  claimants  in  accordance  with  a  stipulation  which  had 
been  entered  into  between  the  petitioners  and  such  other 
claimants.  The  surplus  funds  arose  from  a  sale,  by  the 
bank,  of  certain  securities  pledged  by  John  Bonner  &  Co., 
to  secure  a  loan  from  the  bank  to  them.  These  securities, 
when  so  pledged,  were  held  by  John  Bonner  &  Co.  as 
pledges,  and  belonged  to  Osborn  and  Trowbridge,  and  the 
other  claimants  who  had  pledged  them  for  mone\r  borrowed 
by  them  severally  of  John  Bonner  &  Co.  The  securities 
were  rehypothecated  for  loans  larger  in  amount  than  those 
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for  which  they  were  first  pledged.  The  bank  was  willing 
to  pay  the  surplus  funds  to  the  petitioners  ;  the  assignee  de- 
sired the  direction  of  the  court,  and  certain  of  the  general 
creditors  of  the  assignors  opposed  the  payment,  insisting 
that  the  funds  were  a  portion  of  the  assigned  estate,  and 
that  the  petitioners  could  obtain  the  relief  asked  only  by  an 
action  to  which  all  the  claimants  and  general  creditors 
should  be  made  parties.  The  facts  stated  in.  the  petition 
were  found  by  a  referee  to  whom  it  was  referred  to  find 
the  facts  for  the  information  of  the  court. 

Thomas  Cr.  Shearman,  for  petitioners. 
John  McKeon,  for  general  creditors. 

CHAELES  P.  DALY,  Chief  Justice. — The  court  acts,  in 
this  proceeding,  as  a  court  of  general  jurisdiction,  and  in  re- 
spect to  the  assigned  estate,  and  any  'matter  involved  therein, 
may  exercise  all  the  power  of  a  court  of  equity  (L.  1877, 
c.  66,  §  25).  Having  all  the  necessary  parties  before  it  in 
this  case — the  petitioners,  the  assignee,  the  creditors  and  the 
bank — it  may  do  all  that  a  court  of  equity  could  do  in  re- 
spect to  the  claim  of  the  petitioners  upon  the  surplus  in  the 
hands  of  the  bank,  and  determine  whether  it  should  be  paid 
over  to  the  petitioners  or  to  the  assigned  estate  for  the  ben- 
efit of  the  creditors. 

Bonner  &  Co.  had,  as  against  the  petitioners,  no  claim 
to  the  surplus  in  the  hands  of  the  bank.  The  stock  was 
pledged  with  them  as  security  for  money  borrowed,  and  was 
repledged  by  them  with  the  bank  for  money  borrowed  from 
the  bank.  The  bank  have  sold  the  stock  for  a  greater 
amount  than  the  sum  borrowed  from  them,  and  having  been 

O 

paid  their  debt  they  have  no  claim  to  the  surplus  in  their 
hands,  and,  as  I  understand,  make  none. 

Bonner  &  Co.  have  no  claim  to  it.  They  received,  by 
repledging  the  stock,  as  the  referee  finds,  the  whole  amount 
proportionally,  for  securing  the  payment  of  which  it  was 
pledged  to  them  by  C.  J.  Osborn  &  Co.,  Wheeler  & 
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Thomas,  and  Robins  &  Robinson.  Practically,  they  have 
been  repaid ;  and  the  bank  has  been  repaid,  and  if  Bonner 
&  Co.  could  have  no  claim  to  the  surplus,  their  creditors  can 
have  none.  The  petitioners  were  entitled  to  a  return  of 
their  stock  upon  offering  to  repay  Bonner  &  Co.  the  amount 
loaned  upon  it.  C.  J.  Osborn  &  Co.  offered  to  do  so,  but 
Bonner  &  Co.  could  not  return  it,  for  the  reason  that  they 
had  parted  with  it.  No  offer,  it  would  appear,  was  made  by 
Wheeler  &  Thomas,  nor  by  Robins  &  Robinson,  which,  as 
respects  this  application,  is  not  material  ;  for  an  offer  to  re- 
pay the  amount  borrowed,  with  the  demand  of  the  stock 
after  the  stock  had  been  sold  by  the  bank,  would  have  been 
a  useless  ceremony.  The  petitioners,  as  the  owners  of  the 
stock,  are  entitled  to  whatever  remains  in  the  hands  of  the 
bank,  the  loan  by  Bonner  &  Co.  and  the  loan  by  the  bank 
being  each  paid  through  the  repledging  and  sale  of  the 
stock. 

If  the  bank  sold  the  stock  without  a  demand  from  Bon- 
ner &  Co.  of  the  amount  loaned  upon  it,  Bonner  &  Co.  are 
not  injured,  for  they  have  received  all  they  advanced  upon 
it.  The  amount  so  advanced  was  the  extent  of  all  right  or 
claim  to  it  which  they  had,  and  the  only  one  to  be  injured  by 
the  sale  of  it  were  the  petitioners.  The  petitioners  are  not 
seeking  indemnity  for  being  deprived  of  it  by  the  sale,  and 
could  not,  as  against  the  bank,  the  bank  being  a  bona  fide 
holder.  {McNeil  v.  The  Tenth  National  Bank,  46  N.  Y.  325.) 
They  are  simply,  as  the  owners  of  the  stock,  asking  for  the 
payment  to  them  of  the  surplus  which  remains  after  the  sale, 
and  after  the  claims  upon  it,  respectively  of  Bonner  &  Co. 
and  of  the  bank,  have  been  satisfied.  I  wholly  fail  to  see 
what  right,  legal  or  equitable,  Bonner  &  Co.'s  assignee  lias 
to  this  surplus.  The  stock  never  became  the  property  of 
the  assignor's.  They  had  the  right  merely  to  hold  it  as 
security  for  the  repayment  of  the  amount  advanced  upon  it, 
and  to  sell  it,  if,  upon  a  demand,  payment  of  the  amount 
loaned  was  refused.  They  made  no  such  demand,  but 
wrongfully  repledged  it  to  another,  and  neither  they  nor 
their  creditors  lose  anything  by  the  payment  of  the  surplus 
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which  remains  to  those  to  whom  it  rightfully  belongs.  The 
petitioners,  in  my  judgment,  are  entitled  to  the  surplus,  to 
be  distributed,  as  they  have,  between  themselves,  agreed 
upon. 

Petition  granted* 


IN  THE  MATTER  or  THE  GENERAL  ASSIGNMENT  OF  MORITZ 
LEIPZIGER  FOR  THE  BENEFIT  OF  HIS  CREDITORS. 

[SPECIAL  TERM.] 

(Decided  May  1st,  1878.) 

Where  a  debtor  has  made  a  general  assignment  for  the  benefit  of  his  creditors,  and 
afterwards,  in  bankruptcy  proceedings,  a  resolution  for  a  composition  under  the 
amendment  to  the  Bankrupt  Act  contained  in  §17  of  the  act  of  Congress,  approved 
June  22d,  1874,  is  duly  passed,  and  such  resolution  provides  for  the  acceptance 
by  the  creditors,  by  way  of  composition,  of  the  notes  of  the  debtor,  endorsed 
by  a  third  person,  for  a  certain  percentage  of  their  claims,  the  composition  does 
not  become  effectual  until  the  notes  are  paid,  and,  although  the  creditors  who 
have  taken  their  notes  under  the  resolution  have  consented  that  the  assignee 
should  reassign  the  property  coming  to  him  under  the  assignment  to  the  as- 
signor, this  court  will  not  authorize  him  so  to  do,  but  will  compel  him,  on  the  ap- 
plication of  a  creditor,  to  file  a  bond,  as  assignee,  if  he  have  not  already  done  so. 

APPLICATION  for  the  removal  of  Frederick  Lewis  as  as- 
signee of  Moritz  Leipziger,  under  a  general  assignment  for 
the  benefit  of  creditors,  on  the  ground  that  he  has  not  filed 
a  bond  as  required  by  statute,  and  that  without  filing  the 
said  bond  he  has  been  engaging  in  selling,  disposing  of,  and 
converting  the  estate,  and  for  the  appointment  of  a  new  as- 
signee. The  application  was  resisted  on  the  ground  that 
the  assignor  had  made  a  composition  with  his  creditors  in 
proceedings  in  bankruptcy,  and  that  by  the  composition  the 
assignee  had  been  relieved  from  a  compliance  with  the  re- 
quirements of  the  State  law. 

It  appeared  that  proceedings  in  bankruptcy  were  com- 
menced against  the  assignor  within  three  months  after  the 
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making  of  the  assignment,  but  no  adjudication  had  been  made 
therein.  Pending  these  proceedings  the  assignor  made  a 
proposal  for  composition,  which  provided  for  the  payment  of 
twenty  per  cent.,  in  one  payment,  in  ninety  days  from  the 
entry  of  the  order  recording  the  resolution  to  accept  the  com- 
position, secured  by  his  note,  endorsed  by  one  Louis  Ettinger. 
This  proposal  was  duly  accepted,  the  resolution  providing 
that  "upon  the  payment  of  the  said  sum  of  twenty  per  cent, 
as  herein  provided  all  the  property  and  effects  of  every  kind 
and  nature  of  said  Moritz  Leipziger,  the  alleged  bankrupt, 
and  all  the  books  and  papers  relating  thereto  which  have 
come  actually  or  constructively  into  the  possession  of  Fred. 
Lewis,  assignee  for  the  benefit  of  creditors,  and  all  right,  title, 
claim  and  demand  whatsoever  which  the  said  Fred.  Lewis, 
assignee  as  aforesaid,  may  have  therein  or  thereto  shall  revert 
to  the  said  Moritz  Leipziger,  the  alleged  bankrupt,  and  the 
said  property,  assets,  books,  papers  and  effects  shall  forth- 
with be  delivered  to  Fred.  Lewis,  assignee  for  the  benefit 
of  creditors  ;  shall  thereupon  be  forever  released  and  dis- 
charged from  any  claims  against  him,  on  the  part  of  said 
creditors,  arising  out  of  such  office,  and  his  duties  in  connec- 
tion with  the  estate  of  the  said  Moritz  Leipziger,  the  alleged 
bankrupt." 

Chamberlain,  Carter  $•  Eaton,  for  the  motion. 
C.  A.  Runkle,  for  the  assignee,  opposed. 

CHAELES  P.  DALY,  Chief  Justice. — My  conclusion  on 
this  application  is  :  That  the  composition  is  a  proceeding 
distinct  and  different  from  the  proceeding  for  a  discharge  in 
bankruptcy,  an.d  that  the  construction  ^which  has  been  given 
by  the  United  States  courts  to  the  law  respecting  the  one 
does  not  necessarily  apply  to  the  other.  That  the  composi- 
tion does  not  become  effective  so  as  to  discharge  the  peti- 
tioner from  his  debts  until  the  composition  notes  are  paid  ; 
and  if  a  note  given  to  the  creditor,  agreeing  to  the  composi- 
tion, is  not  paid  when  due,  he  can  sue  for  the  original  debt, 
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and  is  entitled  to  his  pro  rata  proportion  under  an  assign- 
ment for  the  benefit  of  creditors,  if  one  has  been  made.  (Ed- 
wards v.  Hancher,  L.  R.,  1  C.  P.  116 ;  Edwards  v.  Coomer, 
L".  R.,  1  C.  P.  519  ;  Newell  v.  Van  Praagh,  L.  R.,  9  C.  P.  96.) 

What  was  held  in  Miller  v.  McKenzie  (2  Weekly  Dig. 
205),  upon  which  the  assignor  relies,  is  that  where  the  cred- 
itors agreeing  to  the  composition  were  all  paid,  and  the 
.creditor  had  been  tendered  the  sum  paid  to  each  of  the 
creditors  agreeing  to  the  composition,  and  he  had  refused  to 
take  it,  that  his  debt  was  extinguished,  and  that  a  writ  of 
attachment,  sued  out  by  him  to  enforce  his  debt,  should  be 
quashed,  which  is  not  the  present  case.  Nothing  has  been 
done  in  this  case  but  to  give  notes  for  the  composition,  which 
may  never  be  paid. 

The  composition  provided  for  by  the  act  is  "  a  pro  rata 
payment  or  satisfaction  in  money."  The  creditors  in  this 
case  agreed  to  take  notes  payable  in  three  months,  Math  a 
certain  person  as  endorser ;  but  until  these  notes  are  paid 
there  has  not  been  a  pro  rata  payment  or  satisfaction  in 
money.  There  has  been  simply  an  agreement  on  the  part  of 
these  creditors  to  give  the  debtor  time  to  effect  the  composi- 
tion, and  it  is  not  effected  until  the  notes  are  paid. 

The  creditors  taking  these  composition  notes  also  agreed 
that  the  assignee,  under  the  State  law,  might  surrender  up 
and  deliver  to  the  debtor  all  property  received  by  him  under 
the  assignment,  and  waived  notice  of  any  proceeding  he 
might  take  to  be  discharged  from  his  liability  as  assignee. 

It  does  not  follow  from  this  that  we  are  called  upon  to 
relieve  the  assignee  from  giving  the  bond  required  to  perfect 
his  title  to  the  property.  If  he  does  not  file  the  bond  within 
the  specified  time  the  court  has  power  to  remove  him  to 
make  provisions  for  the  safe  custody  of  the  estate,  and  to  ap- 
point another  assignee.  (L.  1877,  c.  466,  §  6.)  If  he  files 
it  and  then  transfers  the  property  assigned  to  him  to  the 
debtoi',  he  does  it  upon  his  own  responsibility  if  the  com- 
position is  not  carried  out  and  effected. 

So  far  as  this  court  is  concerned  he  must  file  his  bond  or 
be  removed.  After  he  has  clone  so  he  must  act  upon  his 


NEW  YORK— MAY,  1878.  31 

People  ex  rel.  Morris  v.  Randall. 

own  responsibility,  and  that  of  his  sureties,  if  he  considers 
himself  justified  in  delivering  up  the  assigned  property  to 
the  debtor. 

Whether  the  extinguishment  of  the  debts  by  the  payment 
of  the  composition  notes  will  have  any  effect  upon  an  as- 
signment made  within  three  months  of  the  filing  of  his  peti- 
tion by  the  debtor  for  the  discharge  of  his  debt,  upon  an 
agreement  of  the  requisite  number  of  his  creditors  to  accept 
a  composition,  is  a  question  I  am  not  now  called  upon  to  de- 
cide. What  I  do  decide  is,  that  the  assignment  is  in  no  way 
effected  by  what  has  in  fact  taken  place,  viz.,  an  agreement 
of  the  requisite  number  of  creditors  to  receive  endorsed 
notes  for  the  pro  rata  amount  agreed  upon,  and  their  agree- 
ment that  the  assignee  may  deliver  up  the  assigned  property 
to  the  assignor. 

Motion  denied. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  rel.  JOHN  H. 
MORRIS  et  al.  against  SAMUEL  H.  RANDALL,  Respon- 
dent. 

[SPECIAL  TERM.] 

(Decided  May  18th,  1878.) 

An  »rder  of  the  Court  of  Appeals  reversing  an  order  of  the  general  term  of  this 
court  (which  affirmed  an  order  of  the  special  term  granting  a  motion)  and  deny- 
ing, "  with  costs,"  the  motion  made  at  special  term,  gives  the  party  so  succeed 
ing  iu  the  Court  of  Appeals  only  his  costs  in  that  court. 

Costs  upon  a  motion  to  punish  for  contempt  of  court  are  in  the  discretion  of  the 
court  in  which  the  motion  is  made,  and  though  an  order  of  affirmance  of  an  order 
of  this  court  granting  such  a  motion  be  reversed  iu  the  Court  of  Appeals,  and 
the  motion  be  there  denied,  "  with  costs,"  on  the  ground  that  there  was  no  con 
tempt  in  law,  this  court  will  refuse  to  give  the  successful  party  either  costs  of 
motion  or  costs  of  appeal  to  the  general  term,  where  he  has,  while  acting  as  an 
attorney,  been  guilty  of  obtaining  from  this  court  its  order  by  means  of  conceal- 
ment and  suppression  of  the  facts. 
VOL  VIII.- 6 
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TAXATION  of  respondent's  costs  after  entry  of  order  in 
his  favor  on  remittitur  from  the  Court  of  Appeals. 

The  Court  of  Appeals  reversed  the  order  of  the  general 
term  of  this  court  affirming  the  order  of  the  special  term  of 
this  court,  holding  the  respondent,  Randall,  guilty  of  con- 
tempt, and  ordered  that  the  motion  (to  punish  respondent 
for  contempt)  be  "  denied  with  costs."  The  respondent's 
bill  of  costs,  presented  for  taxation,  contained  "  costs  of 
special  term,"  $75  ;  "  costs  at  general  term,"  $60  ;  and  costs 
in  the  Court  of  Appeals,  $110  ;  and  disbursements  incurred 
at  special  and  general  terms  and  in  the  Court  of  Appeals. 

The  relator  was  granted  costs  in  this  court  at  special 
term  on  the  original  motion,  which  was  denied  by  the  Court 
of  Appeals.  No  costs  of  general  term  were  awarded  to  either 
party. 

Samuel  H.  Randall^  respondent  in  person. 
D.  M.  Porter,  for  relators. 

JOSEPH  F.  DALY,  J. — The  order  of  the  Court  of  Appeals, 
reversing  the  order  of  the  general  term  and  denying  the  re- 
lator's  motion  "with  costs,"  gives  the  respondent,  as  matter 
of  absolute  right,  only  the  costs  in  the  Court  of  Appeals.  In 
the  case  of  The  Sisters  of  Charity  v.  Kelly  (68  N.  Y.  628),  it 
was  decided  that  "  where  costs  are  given  by  the  judgment 
of  that  court  it  means  costs  in  that  court  to  the  successful 
party  against  the  unsuccessful  party."  There  is  no  good 
reason  for  limiting  these  broad  terms  to  judgments  only;  in 
principle  it  can  make  no  difference  whether  it  is  an  order  or 
a  judgment  of  the  Court  of  Appeals  that  awards  the  costs. 

Besides,  costs  in  special  proceedings  are  in  the  discretion 
of  the  court.  (Laws  of  1854,  chap.  270,  sec.  3.)  It  is  not 
to  be  presumed  that  the  Court  of  Appeals  intended  to  exer- 
cise the  discretion  of  this  court  in  granting  or  refusing  costs 
upon  the  denial  of  the  motion  to  punish  the  respondent  for 
contempt,  but  that  the  Court  of  Appeals  intended  to  grant 
him  costs  in  that  court — the  utmost  it  could  do. 

As  matter  of  right,  based  on   the  order  of  the  Court  of 
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Appeals,  respondent  is  not  entitled,  of  course,  to  costs  of  the 
special  and  general  terms  of  this  court. 

If  this  application  for  taxation  of  the  costs  of  the  special 
and  general  term  be  regarded  or  intended  or  construed  as  an 
appeal  by  respondent  to  the  discretionary  power  of  this  court 
over  the  costs  of  the  proceeding,  and  an  application  for  costs 
under  the  act  above  cited,  it  must  be  denied.  The  reasons 
stated  in  the  opinion  of  Judge  VAX  BUUX.T  for  holding  the 
respondent  guilty  of  contempt  show  clearly  why  the  discre- 
tion of  this  court  would  not  be  properly  exercised  in  grant- 
ing him  costs.  He  has  escaped  responsibility  upon  the  tech- 
nical ground  that  he  was  not  guilty  of  a  violation  of  the  in- 
junction of  the  court;  but  he  was  guilty  of  suppressing  and 
concealing  from  the  court,  when  obtaining  the  order  on 
which  he  got  the  fund  in  question  out  of  the  chamberlain's 
custody,  facts  which,  if  then  made  known,  would  have  pre- 
vented his  getting  that  order,  and  have  prevented  the  damage 
the  relator  has  sustained.  Of  this  gross  breach  of  duty 
which  he  owed  to  the  court  as  one  of  its  counsellors  some 
notice  is  taken  in  the  opinion  of  the  Court  of  Appeals  revers- 
ing the  orders  of  this  court,  in  that  passage  in  which  it  is 
stated  that  he  cannot  be  punished  in  this  proceeding,  even  if 
he  be  "unfaithful  as  an  attorney  and  have  abused  the  con- 
fidence of  the  court  and  of  his  clients,"  and  in  that  passage 
of  the  opinion  in  which  it  is  said  :  "  fie  may  have  been  sharp 
and  unscrupulous.  He  may  have  taken  advantage  of  the  re- 
lators  and  their  attorney.  But  did  he  violate  the  order? 
That  is  the  question."  He  has  not  by  any  means  secured  a 
vindication  by  the  decision  of  the  Court  of  Appeals  ;  the 
technical  question  of  the  power  to  punish  him  in  these  pro- 
ceedings for  the  acts  complained  of,  on  the  ground  of  a  viola- 
tion of  the  order  of  the  court,  is  the  only  point  disposed  of 
in  the  decision,  on  the  strength  of  which  he  claims  costs  of 
this  court.  His  application  for  taxation  of  costs  must  be 
denied,  except  in  so  far  as  costs  of  the  Court  of  Appeals,  and 
disbursements  marked  by  me  as  allowed,  are  concerned. 

Ordered  accordingly. 
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JOHN  TILTON  et  al.  Plaintiffs,  against  THE  UNITED  STATES 
LIFE  INSURANCE  Co.  et  al.  Defendants. 

[SPECIAL  TEEM.] 

(Decided  June  7th,  1878.) 

The  attorneys  in  a  civil  action  have  full  authority  to  submit  all  the  matters  in  con- 
troversy in  it  to  arbitration. 

Where  the  material  facts  on  which  a  motion  is  to  be  determined  are  transactions 
and  conversations  between,  and  within  the  exclusive  knowledge  of  two  persons, 
one  of  whom,  in  the  affidavit  on  which  the  motion  is  made,  alleges  such  facts,  and 
the  other,  in  an  affidavit  in  opposition,  denies  them,  they  must  be  deemed  not 
proven  ;  and  the  motion  must  be  denied,  as  no  more  credit  can  ordinarily  be  given 
to  the  one  who  asserts  a  fact  than  to  the  one  who  denies  its  existence. 

MOTION  on  behalf  of  plaintiffs  to  set  aside  an  award  made 
by  Sylvester  L.  Woodhouse,  to  whom,  as  arbitrator,  certain 
matters  in  litigation  in  the  above  entitled  action  were  sub- 
mitted by  the  written  agreement  of  the  attorneys  for  the 
respective  parties. 

The  facts  are  stated  in  the  opinion. 

W.  I.  Butler,  for  plaintiffs. 

Vanderpoel,  Green  $  Guming,  and  Hegeman  <$r  Tngersoit, 
for  defendants. 

CHARLES  P.  DALY,  Chief  Justice. — The  letter  of  the  plain- 
tiffs attorney  to  Woodhouse  on  the  2d  of  October,  1877,  and 
the  acceptance  of  the  proposition  therein  contained  by  the 
letter  of  the  defendants'  attorney  on  the  24th  of  October, 
1877,  was  a  valid  submission  in  writing  of  all  matters  in 
controversy  in  this  action  to  arbitration.  The  plaintiff's  at- 
torney, by  his  letter,  agreed  to  leave  the  method  and  extent  of 
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the  investigation  wholly  to  the  judgment  and  discretion  of 
the  arbitrator,  proposed  and  agreed  to  abide  by  any  decision 
that  he  might  render  touching  the  matters  in  controversy,  and 
faithfully  perform  and  carry  it  into  effect,  and  when  the  de- 
fendants' attorney  accepted  in  writing  the  proposition  thus 
made,  the  submission  was  valid  and  complete ;  for  it  is  well 
settled  that  the  attorneys  in  a  cause  have  full  authority  to 
submit  all  the  matter  in  controversy  in  it  to  arbitration. 
(Dowse  v.  Cox,  3  Bing.  20 ;  Biddell  v.  Dowse,  9  D.  &  R.  404; 
6  B.  &  C.  225 ;  Farrel  v.  East,  £c.  Railway  Co.,  L.  J.  Exch. 
233,  297  ;  Adams  v.  Bankart,  1  C.  M.  &  R.  681 ;  Russell's 
Arbitrator,  p.  32.) 

It  is  not  necessary  to  enquire  by  what  rules  or  principles 
the  court  will  be  guided  where  an  application  is  made  to  it 
to  set  aside  a  submission  and  the  award  that  has  followed 
upon  it ;  in  what  cases  it  will  deny  and  where  it  will  grant 
the  application ;  for  in  this  case  every  material  fact  upon 
which  the  plaintiff's  attorney  relies  to  satisfy  the  court  that 
he  was  inveigled  into  this  submission  by  the  artful  conduct  and 
deceitful  representations  of  an  arbitrator,  who  was  acting  solely 
in  the  interest  of  the  other  party,  and  who  persuaded  him  to 
enter  into  the  submission,  that  he  might  decide  the  matter 
in  controversy  against  him  and  cut  him  off  forever  thereafter 
from  all  remedy,  is  denied  by  the  affidavit  of  the  arbitrator 
and  by  the  affidavits  of  the  president  of  the  company  and  of 
its  attorney,  both  of  whom,  it  is  alleged,  designedly  co-operated 
ivith  the  arbitrator  in  bringing  about  this  unjust  result. 

This  application  rests  solely  upon  the  facts  set  forth  in  the 
affidavit  of  Mr.  Butler,  the  attorney  for  the  plaintiff,  and 
where  every  one  of  these  facts,  or  at  least  every  one  that  i* 
in  any  way  material,  are  denied  in  the  affidavits  of  the  par- 
ties charged,  the  facts  alleged  must  be  regarded  as  not 
proved.  This  is  the  rule  that  governs,  and  which  necessarily 
must  govern,  in  all  special  motions  in  which  the  facts  are 
brought  before  the  court  by  affidavits,  and  where  the  facts 
which  are  alleged  to  be  in  the  mutual  knowledge  of  certain 
parties  are  positively  asserted  by  the  one  party  and  as  posi- 
tively denied  by  the  other ;  for  ordinarily  in  such  a  case 
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no  more  weight  can  be  given  to  the  one  who  asserts  a  fact 
than  to  the  one  who  denies  its  existence. 

It  is  not  necessary  that  I  should  go  over  the  voluminous 
affidavit  of  the  plan  tiffs  attorney,  and  show,  by  a  reference  to 
the  affidavits  of  Woodhouse,  Hegeman  &  Bnel,  that  every 
essential  and  material  fact  sworn  to  by  him  is  denied  b}~  them, 
so  far  as  any  act  or  declaration  by  either  of  them  is  alleged 
in  the  moving  affidavit ;  for  that  this  is  the  case  will  be  ad- 
mitted by  Mr.  Butler  himself.  The  only  fact  that  is  not  ex- 
pressly controverted  by  Woodhouse,  the  arbitrator,  is  But- 
ler's statement  that  he  was  a  stranger  to  him  until  Wood- 
house  called  upon  him  to  confer  with  him  upon  the  matter  of 
this  suit ;  but  in  respect  to  everything  that  occurred  between 
them  showing,  or  tending  to  show,  that  Woodhouse  was  act- 
ing unfairly  and  secretly,  in  the  interest  of  the  company,  is 
flatly  denied.  The  plaintiffs  attorney  admits  that  in  all 
their  conferences  no  other  person  was  present ;  that  what- 
ever transpired,  transpired  between  them  alone,  and  where 
this  was  the  case,  how  can  this  court  say  that  the  statement 
of  one  is  to  be  received  as  to  what  occurred  and  that  of  the 
other  is  to  be  rejected. 

Woodhouse  denies  that  Butler  put  off  the  cause  at  his 
request,  but  on  the  contrary,  alleges  that  Butler  requested 
him  to  use  his  friendly  influence  with  the  company  to  get  it 
put  off.  He  denies  that  he  proposed  to  act  as  arbitrator,  but 
alleges  that  it  was  Butler  who  proposed  it,  and  that  to  his 
(Woodhouse's)  knowledge  or  information  it  had  never  been 
proposed  by  any  of  the  defendants  or  their  counsel  ;  that  none 
of  the  defendants  or  their  counsel  knew  of  the  proposition  to 
refer  the  cause,  or  that  it  was  contemplated,  until  the  written 
submission  was  submitted  by  him  to  Hegeman,  the  attorney 
and  counsel  of  the  defendants,  and  that  being  an  unexpected 
proposition,  Hegeman  took  time  to  consider  it.  Woodhouse 
denies  that  he  has  ever,  as  charged  in  the  moving  affidavit, 
been  in  the  employment  of  the  defendants  as  agent,  upon  a 
commission  or  otherwise,  and  alleges  that  his  relation  to 
the  defendants  was  simply  as  a  policy-holder  and  were  never 
in  any  way  concealed  from  Butler.  He  alleges  that  the 
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plaintiff's  attorney  was  fully  heard  upon  the  arbitration  ; 
that  he  submitted  voluminous  documents,  proofs,  papers  and 
a  Avritten  brief,  as  the  defendants  also  did,  and  that  Butler's 
brother,  a  counsellor-at-law,  appeared  before  the  arbitrator, 
and  that  he  and  Butler  argued  the  ease  orally  before  the 
arbitrator,  the  defendants'  counsel  declaring  that  he  did  not 
desire  any  oral  argument,  but  that  he  had  no  objection  to  the 
arbitrator  hearing  an  oral  argument  from  Butler  and  his  as- 
sociate counsel,  as  the  arbitrator  did,  and  finally,  the  arbitra- 
tor alleges  that  the  award  he  made  was  solely  and  certainly 
the  result  of  a  careful  examination  of  the  written  statements, 
releases,  receipts,  records  and  papers  of  the  company  and  the 
written  briefs  submitted  by  the  respective  counsel. 

What  is  here  set  forth  is  sufficient  to  show  that  the  case 
presented  by  the  specific  denials  of  the  one  party  is  quite  as 
strong  as  the  affirmation  of  the  other.  In  addition  to  this, 
it  is  to  be  noted  that  what  the  plaintiff's  attorney  chiefly 
complains  of  is,  that  no  award  was  made  to  him  for  the  losses 
and  injuries  which  he  had  sustained  by  the  course  which  the 
defendants  pursued  towards  him;  whereas,  as  I  read  the  sub- 
mission, what  is  submitted  is  the  matters  in  controversy  in 
the  suit,  and  not  the  personal  claims  of  the  attorney  for  losses 
and  injuries  which  he  had  sustained,  independent  of  the 
claim  of  his  clients,  which  was  the  subject-matter  of  the  suit. 
It  may  be  that  the  submission  is  broader,  and  includes,  or 
was  meant  to  include,  personal  claims  which  Butler  had  for 
damages  against  the  defendants,  in  addition  to  the  cause  of 
action  which  led  to  the  institution  of  the  suit,  as  the  letter  of 
Butler  declares  that  the  arbitrator  may  review  every  feature 
or  element  of  whatever  nature  which  he  might  hold  to  be  in 

o 

any  way  included  in  the  suit,  and  Butler  agrees  to  abide  by 
any  recommendation  the  arbitrator  may  make  touching  anv 
interest  or  person  in  any  way  connected  with  the  matters  of 
controversy.  But  even  giving  to  this  language  the  widest 
possible  construction,  the  submission  declares  that  the  man- 
ner, method  and  extent  of  the  investigation  uis  to  be  left 
wholly  to  the  judgment  and  discretion  of  the  arbitrator."  I 
do  not  find  in  the  arbitrator's  opinion  any  reference  to  any 
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personal  claim  for  damage  which  Butler  made  against  the 
defendants.  He  says  that  "both  plaintiffs  and  the  defend- 
ants claim,  as  due  them  by  the  reference,  either  large  pecu- 
niary or  exemplary  damages  and  other  valuable  considera- 
tions in  settlement  of  the  cause,"  and  declares  that  to  award 
to  either  of  the  parties  any  considerable  portion  of  the  claims 
presented  would  be  unwise  and  unjust.  This  does  not  show 
that  any  claim  of  the  attorney,  apart  from  the  claims  of  the 
plaintiffs,  was  taken  into  consideration  or  passed  upon  one 
way  or  the  other,  although  a  personal  claim  by  the  attorney 
to  the  amount  of  $33,972  was  presented  for  the  arbitrator's 
consideration.  As  the  extent  of  the  investigation  was  left 
wholly  to  his  judgment  and  discretion,  he  had  the  right, 
under  the  large  powers  given  to  him  by  the  submission,  to 
omit  to  enquire  about,  consider,  or  pass  upon  the  personal 
claim  of  the  attorney  for  damages,  as  he  appears  to  have  done. 

It  may  be  that  the  plaintiff's  attorney  was  inveigled  by 
cunning  and  artifice  into  agreeing  to  submit  all  the  rights  of 
his  client  and  all  claims  or  rights  that  the  attorney  himself 
may  have  had  to  the  irrevocable-  decision  of  an  arbitrator, 
whose  pretence  of  interest  in  the  attorney  and  his  client  was 
simulated  that  he  might  get  them  into  his  power,  and  be 
able,  in  the  interest  of  the  company,  whose  instrument  he 
was,  to  extinguish  all  claim  of  any  kind  on  their  part  there- 
after. But  if  the  plaintiff's  attorney  was  so  inveigled,  he  lias 
no  means  of  showing  it  except  by  his  own  affidavit,  every 
material  statement  in  which  is  denied  by  the  affidavit  of  the 
arbitrator ;  and  so  far  as  the  moving  affidavit  alleges  any- 
thing on  the  part  of  the  president,  or  the  legal  adviser  of  the 
company,  which  would  be  improper  or  questionable  in  bring- 
ing about  the  arbitration,  it  is  also  positively  denied  in  their 
respective  affidavits. 

The  motion,  therefore,  to  have  the  submission  and  award 
declared  void  and  of  no  effect,  and  that  the  plaintiff  shall  be 
allowed  to  go  on  with  the  prosecution  of  the  suit,  and  for  an 
examination  of  the  books,  records,  &c.,  of  the  company,  and 
for  the  appointment  of  a  receiver,  will  have  to  be  denied. 

Motion  denied. 
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IN  THE  MATTER  OF  THE  GENERAL  ASSIGNMENT  OF  WIL- 
LIAM A.  RANSOM  et  al. 

[SPECIAL  TERM.] 

(Decided  June  12th,  1878.) 

An  assignee  under  the  General  Assignment  Act  of  1877,  lias  no  authority  to 
compromise  debts  owing  the  estate,  nor  can  such  authority,  in  general  terms,  lie 
given  him  by  the  county  judge.  The  facts  in  each  case  where  a  compromise  is 
deemed  by  the  assignee  proper,  should  be  presented  to  the  county  judge,  who 
alone  can  determine  whether  or  not  the  debt  shall  be  compromised,  and  upon 
what  terms  a  compromise  shall  be  made.  The  judge  cannot  make  a  general  order 
allowing  the  assignee  to  compound  sucli  claims  as  he  may  think  proper  to  com- 
pound. 

APPLICATION  by  an  assignee  under  a  general  assignment 
for  the  benefit  of  creditors  for  leave  to  compromise  claims 
belonging  to  the  estate. 

o       o 

The  facts  are  stated  in  the  opinion. 
Butler,  Stillman  8f  Hubbard,  for  petitioner. 

CHARLES  P.  DALY,  Chief  Justice. — This  is  an  application 
on  the  part  of  the  assignee,  that  lie  may  be  authorized  to 
compromise  all  claims  due  to  the  assignors,  with  their  advice, 
at  his  discretion.  The  petition  sets  forth  that  a  large  portion 
of  the  assets  of  the  assignee's  estate  consists  of  claims  against, 
persons  in  the  Southern  States  ;  that  these  claims  are  about 
460  in  number  and  of  various  amounts,  from  $200  to 
$2150;  that  sixty  of  them  cannot,  as  the  assignor  believes, 
be  collected  in  cash,  for  the  reason,  amongst  others,  that  they 
are  in  suspense;  and  that  the  assignee  has  learned  by  long 
experience  that  delay  in  settling  such  debts,  especially  in  tin- 
Southern  States,  usually  ends  in  total  loss. 

There  is  no  authority  for  an  order  of  the  court  confer- 
ring upon  an  assignee  such  a  general  power  as  this.  Ordi- 


90  COURT  OF  COMMON  PLEAS. 

Matter  of  Ransom. 

narily,  the  assignee  of  an  insolvent  estate  has  no  general 
authority  to  compromise  claims  due  to  the  estate,  unless  the 
power  to  do  so  is  given  by  statute  or  by  the  assignment,  or 
it  is  assented  to  by  the  creditors  (Shepherd  v.  Trowgood,  1 
T.  &  R.  389 ;  Hill  on  Trustees,  344,  4th  Amer.  Ed.). 

Before  the  enactment  of  the  various  statutes  by  which 
voluntary  assignments  for  the  benefit  of  creditors  were 
brought  under  positive  statute  regulations,  authority  might 
be  given  in  such  instruments  to  the  assignee  to  compromise 
such  debts  as  in  the  exercise  of  a  sound  discretion  were 
doubtful  (Dow  v.  Plainer,  16  N.  Y.  566  ;  Bellows  v.  Pa- 
tridge,  19  Barb.  178  ;  Brigham  v.  Tillinghast,  15  id.  618). 
Now,  however,  the  exercise  of  this  power  is  regulated  by- 
statute,  and  is  to  be  exercised  only  in  the  manner  declared 
by  statute.  Provisions  analogous  to  those  enacted  in  the 
Revised  Statutes  in  the  various  cases  of  assignees  of  insol 
vent  debtors,  appointed  under  the  Revised  Statutes,  have 
recently  been  applied  to  the  assignees  in  voluntary  assign 
inents  for  the  benefit  of  creditors. 

It  was  provided  by  the  Revised  Statutes  (2  Rev.  Stat.  p. 
42,  §§  7,  9),  that  the  assignee  of  an  insolvent  debtor  might, 
under  the  order  of  the  officer  appointing  him,  compound  with 
any  person  indebted  to  the  debtor.  In  such  a  case,  the  judi- 
cial officer  would  have  to  have  the  facts  of  the  particular  case 
before  him  before  he  could  make  an  order  that  the  debt  might 
be  compounded  and  the  debtor  discharged ;  for  there  is 
clearly  no  authority  to  make  a  general  order  that  the  assignee 
might  compound  any  of  the  claims  against  the  estate,  which, 
in  his  discretion,  he  thought  proper. 

Power  is  given  to  the  surrogate  by  the  act  of  1847  to 
authorize  an  executor  or  administrator,  upon  good  and  suf- 
ficient cause  shown,  and  upon  such  terms  as  the  surrogate 
may  approve,  to  compound  or  compromise  any  debt  or  claim 
due  to  the  estate  (L.  1847,  c.  80,  §§  1,  2),  which,  even  more 
distinctly  than  the  previous  statutory  enactment,  shows  that 
the  officer  is  to  judge,  upon  the  facts  of  the  case,  whether  the 
particular  debt  should  be  compounded  or  not ;  and  even  in 
this  case  the  compromise  is  not  beyond  future  enquiry,  for 
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the  statute  provides  that  the  compromise,  although  made  by 
the  authority,  and  with  the  approval  of  the  surrogate,  shall 
not  prevent  any  person  interested  in  the  final  settlement  of 
the  estate  from  showing  that  such  debt  01  claim  was  fradu- 
lently  or  negligently  compromised  or  compounded,  leaving 
the  compromise,  in  fact,  at  least  to  this  extent,  at  the  risk  of 
the  executor  or  administrator. 

The  power  given  to  the  county  judge  by  the  assignment 
act  of  1877  (L.  1877,  c.  466,  §  23),  to  allow  an  assignee  to 
compound  a  claim  or  debt,  is,  in  all  its  essential  features,  the 
same  as  the  power  given  to  the  surrogate  by  the  act  of  1847. 
Good  and  sufficient  cause  must  be  shown  to  the  county  judge, 
and  the  debt  or  claim  is  to  be  compromised  or  compounded 
on  such  terms  as  Tie  may  direct.  It  is  evident  from  this,  that 
the  circumstances  of  the  particular  case  are  to  be  laid  before 
him,  and  that  he,  and  not  the  assignee,  is  to  determine 
whether  the  debt  should  be  compromised  or  not,  as  well  as 
upon  what  terms  ;  yet,  what  in  reality  is  asked  in  the  order 
applied  for  is,  that  the  assignee  shall,  in  this  respect,  be  sub- 
stituted for  the  judge  ;  that  he  is  to  have  the  power  of  com- 
promising any  of  the  claims  and  of  deciding  upon  what  terms. 
The  order  I  am  asked  to  make  is  in  these  words  :  "  Ordered 
that  the  said  assignee  be  and  hereby  is  authorised  to  com- 
promise, in  his  discretion  and  upon  the  best  terms  that  he 
can  obtain,  all  claims  due  to  the  copartnership  firm  of  W.  A. 
Ransom  &  Co.,  and  to  receive  in  settlement  thereof  cash, 
notes,  securities,  or  such  available  assets  as  he  may  deem 
best;  provided  that  said  assignor  shall  not  compromise  any 
claim  that  shall  exceed  in  amount  the  sum  of  $1500,  without 
making  a  special  application  to  the  court  in  reference  there- 
to." This  would  be  virtually  annulling  the  statutory  enact- 
ment that  the  county  judge  may,  for  good  and  sufficient  cause 
shown,  and  on  such  terms  as  he  may  direct,  authorise  the 
assignee  to  compromise  or  compound  any  claim  or  debt  be- 
longing to  the  estate  ;  for  under  such  a  general  order,  it  is 
not  the  judge,  but  the  assignee  who  decides  in  the  case  OL 
any  debt  under  $1500,  both  as  to  the  sufficiency  of  the 
cause  for  compromising  it  and  as  to  the  terms. 
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The  assignee  states  that  he  has  learned  by  long  experi- 
ence that  delay  in  settling  such  debts  as  exists  in  this  case, 
especially  where  they  are  in  the  Southern  States,  usually 
ends  in  total  loss.  This  is  probably  true,  but  it  would  be  no 
reason  for  ignoring  the  positive  provisions  of  a  statute.  It 
does  not,  however,  necessaril}'-  follow  that  great  dela}*-  must 
ensue  unless  the  assignee  is  clothed  with  this  large  discre- 
tionary power.  Offers  to  compound  debts  usually  come  from 
the  debtor  when  he  is  called  upon  for  payment,  accompanied 
by  a  declaration  or  representation  of  his  inability  to  pay  more 
in  discharge  of  his  obligation  than  the  amount  offered,  and 
offers  to  compromise,  where  claims  are  disputed,  are  usually 
preceded  by  negotiations.  If  the  assignee,  who  is  here  in 
New  York,  receives,  in  his  effort  to  collect  the  claims,  a  large 
number  of  offers  to  settle  debts  which  he  thinks  should  be 
promptly  accepted,  it  is  a  very  simple  matter  for  him  to  go 
before  the  judge  any  day  and  give  his  reasons,  which  may  be 
briefly  expressed  in  a  general  affidavit,  in  respect  to  every 
debt  sought  to  be  compounded.  It  may  involve  a  little 
trouble,  but  not  more  than  usually  attends  the  winding  up 
of  insolvent  estates  by  trustees  who  do  their  duty  faithfully 
and  carefully.  It  does  not,  therefore,  follow  that  a  delay  in 
settling,  which  may  result  in  the  total  loss  of  these  debts, 
must  ensue  because  the  assignee  has  to  get  the  sanction  of 
the  judge  to  the  compounding  of  a  considerable  number  of 
debts.  The  chief  parties  in  interest  are  the  creditors,  for 
whose  benefit*  the  assignment  is  made.  They  have  had 
nothing  to  do  with  the  choice  of  the  assignee.  He  is  select- 
ed by  the  insolvent,  giving  bonds  for  the  due  execution  of 
his  trust.  If  the  court,  by  a  general  order  of  this  kind,  leaves 
the  compounding  of  debts,  and  the  terms  upon  which  they 
shall  be  compounded,  wholly  to  him,  he  may  act  judiciously  or 
not;  and  the  creditors  are  concluded,  unless,  upon  the  final 
accounting,  they  can  establish  that  there  was  fraud  or  negli- 
gence on  his  part  in  compounding  a  debt  (§  23).  It  may, 
therefore,  as  a  general  rule,  be  quite  as  much  to  their  inter- 
est that  there  should  be  the  supervision  of  a  judge  in  the 
compounding  of  any  claim,  as  that  the  compounding  of 
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claims  should  be  left  entirely  to  the  judgment  and  discretion 
of  the  assignee.     At  all  events,  that  is  what  the  statute  has 
provided  for,  and  it  cannot  be  disregarded. 
The  application  is  consequently  denied. 

Application  denied. 


RICHARD  MULCAHY,  Respondent,  against  THE  NEW  YORK 
FLOATING  DRY  DOCK  COMPANY,  Appellant. 

(Decided  June  IGth,  1878.) 

A  corporation  which  lets  a  dry  dock  to  a  person,  who  uses  it  in  his  own  business  of 
repairing  a  vessel,  is  not  liable  for  injuries  to  a  workman  employed  by  him,  caused 
by  a  defective  plank  in  staging  built  by  him  for  the  purpose  of  such  repairs,  where, 
though  the  planks  for  the  staging  were  furnished  by  the  corporation,  yet  they 
formed  no  part  of  the  dry  dock  let,  and  the  person  using  them  for  his  staging 
had  the  right  to  accejd  or  reject  them  or  any  of  them. 

APPEAL  from  a  judgment  of  this  court,  entered  upon  a 
verdict  for  the  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial  made  on  the  minutes. 

The  facts  are  stated  in  the  opinion. 

Benedict,  Taft  $  Benedict,  for  appellant. 
W.  W.  G-oodrich,  for  respondent. 

LARREMORE,  J. — The  business  of  the  defendant  is  the 
maintenance  of  sectional  dry  docks,  by  which  vessels  are 
lifted  out  of  the  water  for  the  purpose  of  repair.  On  August 
7th,  1876,  John  Williams,  a  master  carpenter,  hired  defend- 
ant's dock  to  raise  and  repair  a  vessel  called  the  "Delia 
Carleton."  The  staging  necessary  for  repairing  her  was  built 
by  direction  of  Williams,  and  by  men  under  his  employ. 
The  planks  for  the  staging  were  furnished  by  the  defendant. 
Plaintiff  (with  others)  was  employed  to  make  such  repairs- 
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and,  while  using  the  staging  thus  furnished,  was  thrown 
down  and  injured  by  reason  of  the  breaking  of  a  plank  upon 
which  he  was  standing.  For  this  injury  he  obtained  a  judg- 
ment of  damages  in  this  court,  a  review  of  which  is  sought 
on  this  appeal. 

The  controlling  question  in  the  case  is,  whether  the  de- 
fendant, by  furnishing  the  planks  for  the  staging,  became 
liable  for  its  defective  construction.  No  agent;  or  employee 
of  the  defendant  had  any  supervision  over  or  direction  of  the 
work.  That  was  confided  to  Williams  and  his  men,  who  had 
the  right  to  accept  or  reject  any  plank  unsuitable  for  the 
purpose  intended.  If  he,  or  any  one  acting  under  him,  neg- 
lected their  duty,  upon  what  principle  of  justice  can  the 
defendant  be  held  responsible?  There  was  no  representa- 
tion or  warranty  that  all  the  planks  were  fit  for  use,  and  the 
defendant  cannot  be  held  accountable  for  a  defect  which  the 
plaintiff  or  his  employer  failed  to  discover. 

In  Cook  v.  The  President  of  the  N.  Y.  Floating  Dry 
Dock  Company  (1  Hilt.  436),  the  judgment  was  sustained 
on  the  ground  that  the  "  standards  "  were^i  necessary  grant 
of  the  machine  for  floating  vessels  for  repairs,  and  that  their 
insufficiency  for  that  purpose  created  a  liability  as  to  a  per- 
son injured  thereby.  The  Court  of  Appeals,  in  reversing  the 
judgment  (opinion  of  GOULD,  J.),  affirms  the  doctrine  estab- 
lished by  the  general  term  of  this  court  in  that  case,  as  to 
the  liability  of  the  defendant  where  its  own  imperfect  struc- 
ture was  the  cause  of  the  injury. 

I  think  the  principle  of  this  case  in  harmony  with  those 
enunciated  in  the  case  last  cited ;  and  that  the  judgment  in 
this  action  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

VAN  BRUNT  and  BEACH,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 
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IN  THE  MATTER  OF  THE  APPLICATION  OF  ANDREW  L. 
ROBERTS  for  discharge  from  imprisonment,  under  execu- 
tion, at  the  suit  of  the  N.  Y.  Guaranty  and  Indemnity 
Co. 

[SPECIAL  TERM.] 

(Decided  July  9th,  1878.) 

An  adjudication  in  proceedings  upon  the  petition  of  a  debtor  for  discharge  from  im- 
prisonment under  art.  5,  chap.  5,  part  2,  title  1,  of  the  Revised  Statutes,  that  cer- 
tain conveyances  of  property  were  made  by  the  debtor  with  intent  to  defraud  his 
creditors,  will  be  held  conclusive  in  subsequent  proceedings  for  the  debtor's  dis- 
charge under  art.  fi,  chap.  5,  part  2,  title  1,  of  the  Revised  Statutes,  where  the  par- 
ties are  the  same,  and  such  subsequent  application  for  discharge  will  be  denied. 

Proceedings  commenced  before  a  judge  of  this  court  for  the  discharge  of  a  debtor 
from  imprisonment  under  art.  (>,  chap.  5,  part  2,  title  1,  of  the  Revised  Statutes, 
may  be  continued  and  terminated  before  another  judge  of  this  court. 

Where  the  order  to  show  cause  by  which  such  proceedings  were  instituted  was 
made  returnable  before  the  judge  who  signed  it,  "  or,  in  his  absence,  before  one 
of  the  other  judges  of  the  court," — Held,  that  the  proceedings  were  not  thereby 
rendered  invalid. 

The  omission  to  state,  in  the  papers  submitted  to  the  judge  by  the  petitioning  debtor 
in  such  proceedings,  the  residence  of  one  of  his  creditors,  is  not  a  jurisdiction11.! 
defect. 

It  seems,  that  the  removal  from  the  State,  or  disposition  of  the  debtor's  property 
with  intent  to  defraud  any  of  his  creditors,  is  a  bar  to  his  discharge,  whatever  uso 
he  may  have  made  of  the  property  or  its  proceeds.* 

APPLICATION   of  imprisoned   debtor  for  discharge  from 
imprisonment. 

The  facts  are  stated  in  the  opinion. 

*  The  dictum  at  page  81  (post),  as  to  the  effect  on  the  application  for  a  discharge 
of  the  fact  that  the  prisoner  lias  alone,  or  in  combination  with  others,  procured 
from  the  creditor  at  whose  suit  he  is  imprisoned  property  by  fraud,  was  ovorrulod 
by  the  general  term  in  the  Matter  of  Fowler,  decided  April  5th,  1880. 
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William  Sutphen,  for  petitioner. 

Arnold,  JUlliott  <$•  White,  for  opposing  creditor. 

JOSEPH  F.  DALY,  J. — These  proceedings  are  had  under 
article  6,  chap.  5,  part  2,  tit.  1,  of  the  Revised  Statutes.  The 
execution  under  which  defendant  is  imprisoned  was  issued 
December  15,  1877,  upon  a  judgment  recovered  January  6th, 
1877,  for  $91,015  35,  in  the  Superior  Court  of  the  city  of 
New  York,  in  an  action  for  money  had  and  received,  where- 
in the  N.  Y.  Guaranty  and  Indemnity  Co.  were  plaintiffs  and 
Andrew  L.  Roberts,  Lydia  J.  Roberts,  Valentine  Gleason, 
Amelia  A.  Gleason,  and  Horace  S.  Corp,  were  defendants. 
The  moneys  so  had  and  received  from  the  plain  tiff  were  ob- 
tained upon  the  pretended  security  of  forged  bonds  of  the 
Buffalo,  N.  Y.  and  Erie  II.  R.  Co.  in  June,  July  and  August, 
1873,  which  it  was  alleged  were  knowingly  uttered  for  the 
purpose.  An  order  of  arrest  in  the  action  for  the  fraud  in 
contracting  the  debt  was  issued  against  Roberts,  holding 
him  to  bail  in  $85,000,  and  has  never  been  vacated. 

Objection  to  the  discharge  of  Roberts  from  imprisonment 
is  made  (among  other  grounds)  because  the  judgment  and 
order  of  arrest  are,  it  is  argued,  conclusive  evidence  against 
him  that  "  his  proceedings  are  not  just  and  fair,"  within  the 
meaning  of  the  6th  and  8th  sections  of  the  statute  under 
which  he  applied  for  his  discharge.  As  the  determination  of 
this  question  against  the  prisoner  would  render  further 
effort  on  his  part  to  obtain  a  discharge  ineffectual  unless  the 
decision  were  reversed,  I  have  deemed  it  proper  to  examine 
the  point  preliminarily. 

It  is  urged  by  the  plaintiff  that  the  statute,  when  it  re- 
quires the  court  to  determine  whether  the  prisoner's  proceed- 
ings are  just  and  fair,  and  to  grant  a  discharge  or  withhold 
it,  as  that  question  is  decided  in  his  favor  or  not,  does  not 
refer  merely  to  the  proceedings  in  court  under  the  statute, 
the  correctness  of  his  petition,  schedule  and  account,  and  the 
truth  of  his  oath  "  that  he  has  not  at  any  time  or  in  any  man- 
ner disposed  of  or  made  over  any  part  of  his  property  with  a 
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view  to  the  future  benefit  of  himself  or  his  family,  or  with  an 
intent  to  injure  or  defraud  any  of  his  creditors  "  (section  5 
of  article  6),  but  that  the  terms  "just  and  fair"  involve  a 
more  extended  enquiry,  it  being,  as  it  is  urged,  repugnant  to 
a  sense  of  justice  to  adjudge  the  prisoner's  proceedings  just 
and  fair  when  he  has  been  already  adjudged  participant  in  a 
fraud  by  which  a  vast  sum  was  obtained  from  the  plaintiffs 
on  forged  bonds,  and  for  which  fraud  he  is  now  imprisoned. 
On  the  other  hand,  it  is  argued  that  while,  in  the  broad  sense 
of  the  terms,  no  man's  proceedings,  generally,  can  be  just  and 
fair  if  he  have  been  convicted  of  fraud,  this  might  be  equally 
said  in  every  case  of  tort,  and  the  judgment  in  every  case 
would  be  a  bar  to  a  discharge  from  imprisonment  upon  execu- 
tion under  it — a  consequence  evidently  not  contemplated  by 
the  statute  ;  that  if  a  prisoner  be  held  for  a  judgment  obtain- 
ed against  him  for  his  fraud,  it  is  enough  to  enquire  what  has 
become  of  the  money  or  property  fraudulently  obtained,  and 
that  the  utmost  severity  in  such  a  case  requires  only  that  he 
be  imprisoned  until  he  has  made  good  or  restored  Avhat  he 
got;  that  justice  equally  requires  that  the  judgment  should 
be  no  bar  to  his  discharge  if  it  appear  that  he  was  never  bene- 
fited by  the  fraud  for  which  it  was  obtained ;  that  the  ques- 
tion whether  any  of  the  spoil  fell  to  him,  if  not  necessarily 
involved  and  decided  in  the  judgment,  may  be  enquired  into 
in  these  proceedings ;  and  that  even  if  the  evidence  dis- 
closed that  he  shared  in  the  fruits  of  the  fraud,  he  can  only 
be  required  to  account  for  the  disposition  of  them. 

In  the  Matter  of  Watson  (2  E.  D.  S.  429),  it  was  held  that 
the  prisoner's  proceedings  were  not  just  and  fair,  because  he 
had  removed  his  property  from  the  State  and  disposed  of  it 
with  intent  to  defraud  his  creditors.  Watson  and  his  brother 
were  copartners,  and,  becoming  hopelessly  insolvent,  fled  to 
California  with  $8,500,  which  they  spent  and  were  unable  to 
account  for  satisfactorily.  The  decision  in  that  case  estab- 
lished :  I.  That  in  the  investigation  as  to  whether  the  debtor's 
proceedings  are  just  and  fair,  the  court  is  not  limited  to  any 
particular  time  or  transaction,  and,  II.  That  a  removal  or  dis- 
position of  the  debtor's  property  with  intent  to  defraud  anv 
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of  his  creditors  is  a  bar  to  his  discharge,  no  matter  in  what 
way  he  has  spent  the  proceeds,  or  even  if  he  has  lost  them  or 
the  property  by  unfortunate  speculation.  It  was  said  in  that 
case  by  Chief  Justice  DALY,  that  the  statute  intends  to  dis- 
tinguish between  the  unfortunate  and  the  fraudulent  debtor, 
and  that  the  former  should  have  the  benefit  of  the  act  and 
the  latter  should  not;  and  if  debtors  who  have  fraudulently 
disposed  of  their  property  have  nothing  wherewith  to  satisfy 
their  creditors  they  must  seek  relief  from  the  legislature,  and 
not  from  the  court.  It  was  said  by  Judge  WOODRUFF,  in 
the  same  case,  that  where  the  absconding  debtor  wastes  the 
money  he  has  taken,  in  profuse  expenses,  gambling  or  ad- 
ventures of  any  kind,  including  a  large  sum  employed  in 
litigation  to  prevent  his  creditors  reaching  him,  he  is  not  en- 
titled to  a  discharge  ;  that  such  a  man  is  not  the  object  of 
that  protection  and  relief  the  statute  has  provided  for  an  un- 
fortunate but  honest  debtor  ;  that  the  case  would  be  the 
same  if  the  money  fraudulently  removed  had  been  used  in 
living  or  lost  by  unforeseen  or  inevitable  calamity ;  or  even 
used  by  the  debtor  in  an  effort  to  make  money  in  California 
to  pay  his  creditors,  for  the  removal  of  the  money  or  property 
was  yet  fraudulent  as  to  them. 

The  rule  governing  the  question  as  to  what  proceedings 
of  the  debtor  are  just  and  fair  is  certainly  severe,  as  the 
above  citations  show.  It  goes  the  length  of  declaring  that 
if  the  debtor,  with  intent  to  deprive  his  creditors  of  the 
benefit  of  his  property,  places  it  out  of  their  reach  and 
then  loses  it  by  misfortune,  or  the  chances  of  trade,  or 
spends  it  in  providing  necessaries  for  his  family,  he  is 
barred  of  his  discharge,  and  may  be  perpetually  imprisoned. 
The  terms  of  the  debtor's  oath  to  his  petition  (above  cited) 
justify  this  decision,  that  the  offence  lies  in  putting  the  prop- 
erty out  of  his  creditors'  reach,  not  in  the  subsequent  use  or 
disposition  of  it. 

If  such  is  the  little  favor  shown  the  debtor  who  has  dis- 
posed of  his  own  property  in  order  to  defraud  his  creditors, 
Avhat  is  to  be  said  of  the  debtor  who  has  by  fraud  taken,  or 
helped  to  take,  the  property  of  his  creditor  ?  There  is  an  im- 
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measurable  difference  in  the  degrees  of  offence  in  the  two 
cases.  Is  the  creditor,  whose  injury  is  that  he  has  been  de- 
prived of  his  resort  to  the  debtor's  effects  for  payment,  to 
keep  the  latter  in  prison  indefinitely,  while  the  creditor,  who 
lias  been  robbed  outright,  must  see  the  prisoner  walk  forth 
with  a  certificate  that  his  proceedings  have  been  "•  just  and 
fair?  "  To  answer  affirmatively  is  to  convict  the  law  of  in- 
justice to  both  creditors  and  debtors.  It  will  not  do  to  say 
that  if  the  robber  got  anything  by  his  crime  he  will  be  im- 
prisoned till  he  restore  it:  it  is  not  the  question  of  benefit 
yielded  to  the  prisoner  by  the  fraud  which  is  to  be  consid- 
ered, but  of  damage  to  the  creditor.  Is  the  accomplice  in  a 
fraud  to  say  :  It  is  true  I  helped  in  the  scheme  to  get  the 
plaintiff's  money,  but  I  received  no  part  of  it?  Is  this  an 
answer  which  the  trusted  clerk,  or  cashier,  or  depositary 
would  be  allowed  to  make  if  he  held  the  door  open  while 
others  plundered  ?  The  test  of  the  offence  is  the  intent  of 
the  debtor,  the  taking  for  the  purpose  of  depriving  the  creditor 
of  the  property  ;  and  I  can  only  see  a  graver  offence  and 
greater  bar  to  his  discharge  from  imprisonment  where  the 
property  taken  belonged  to  the  creditor  instead  of  to  the 
debtor;  audit  seems  just  to  hold  the  proceedings  of  the 
debtor  not  just  and  fair,  not  only  in  the  case  (I.)  of  the  re- 
moval of  his  own  property  with  intent  to  defraud  his  creditors 
or  to  benefit  himself  or  his  family,  although  neither  he  nor 
his  family  have  been  benefited  by  the  act — the  creditors, 
nevertheless,  having  been  deprived  of  the  property;  but  also 
in  cases  (II.)  where  the  debtor  has  procured  from  the 
creditor,  at  whose  suit  he  is  imprisoned,  property  by  fraud, 
even  if  he  has  spent  the  proceeds  in  a  way  that  would  be 
unobjectionable  if  they  were  his  own.  and  if  by  law  or  ncci- 
dent  he  is  deprived  of  them  ;  and  in  cases  (III.)  where  the 
debtor  has  combined  or  united  with  others  to  fraudulently 
obtain  the  property  of  the  creditor  at  whose  suit  he  is  im- 
prisoned, even  if  such  others  got  the  proceeds  of  the  fraud 
and  he  got  none.  But,  on  the  other  hand,  if  the  prisoner, 
while  legally  liable  for  the  debt  or  the  damage  growing  out 
cf  the  fraud  or  tort,  was  yet  innocent  of  a  guilty  intent,  and 
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either  received  none  of  its  fruits  or  properly  accounts  for 
Avhat  he  got,  the  tort  in  question  would  be  no  bar  to  his  dis- 
charge. Such  might  be  the  position  of  a  person  sued  for  con- 
version, who,  while  actually  guilty  of  disposing  of  the  prop- 
erty of  another,  may  yet  be  ignorant  of  the  rights  he  is  in- 
vading ;  or  of  a  person  sued  for  obtaining,  in  concert  with 
others,  money  by  false  pretences,  who  may  be  liable  for  the 
debt,  but  as  to  the  crime  was  an  ignorant  cat's-paw  used  by  the 
real  conspirators. 

In  the  case  at  bar,  if  the  judgment  against  the  prisoner 
Roberts  is  conclusive,  that  he  had  knowledge  of  the  fraud 
by  which  the  money  was  procured  from  the  plaintiff,  it  would 
be  indisputable  evidence  that  the  debtor's  proceedings  have 
not  been  just  and  fair,  and  would  be  fatal  to  this  application 
for  his  discharge.  Whether  the  judgment  is  conclusive  or 
not  as  to  that  fact  depends  on  whether  such  a  finding  was 
indispensable  to  plaintiff's  recovery,  and  this  must  be  ascer- 
tained from  the  pleadings.  If  the  judgment  does  not  neces- 
sarily involve  a  finding  that  he  had  a  fraudulent  intent 
or  guilty  knowledge,  the  question  is  an  open  one,  and  may 
be  tried  in  this  proceeding ;  if  otherwise,  then,  having  been 
once  litigated  and  determined  between  the  plaintiff  and  him- 
self, it  cannot  be  retried,  but  he  is  bound  by  it,  no  matter 
how  onerous  the  consequences  may  be. 

A  further  and  most  serious  objection  is  made  to  the  dis- 
charge of  the  prisoner  upon  this  petition.  It  appears  from 
the  record  that  before  judgment  and  execution  in  this  action, 
and  while  defendant  was  imprisoned  upon  mesne  process,  he 
applied  to  one  of  the  judges  of  this  court  under  the  fifth 
article  of  chap.  5,  part  2,  tit.  1,  of  the  Revised  Statutes,  in 
the  usual  form,  praying  that  his  estate  might  be  assigned  for 
the  benefit  of  his  creditors,  and  that  his  person  might  there- 
after be  exempted  from  arrest  or  imprisonment  by  reason  of 
any  debts  arising  upon  contracts  previously  made,  and  that 
he  be  discharged  from  imprisonment.  That  application  was 
opposed  by  the  plaintiff  herein  and  other  creditors  of  Roberts, 
and  was  denied  upon  the  ground  that  the  prisoner  had  made 
conveyances  of  his  property  with  intent  to  defraud  his 
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creditors.  (Opinion  of  Judge  Van  Hoesen,  June,  1876, 
Spl.  T.)  The  conveyances  thus  decided  to  be  fraudulent  are 
the  same  which  are  attacked  as  fraudulent  in  this  proceed- 
ing, and  which  the  debtor  claims  now,  as  he  claimed  in  the 
former  proceeding,  to  be  an  honest  disposition  of  his  prop- 
erty. The  plaintiff  contends  that  the  decision  in  the 
former  proceeding  determines  one  of  the  controlling  ques- 
tions arising  on  the  present  application,  viz.,  whether  the 
petitioner  had  at  any  time,  or  in  any  manner,  disposed  of  or 
made  over  any  part  of  his  property  with  an  intent  to  defraud 
his  creditors  ;  that  it  has  been  adjudged  that  the  petitioner 
has  disposed  of  the  property  now  under  consideration  with 
that  intent,  and  that  such  adjudication  is  conclusive  as  be- 
tween him  and  any  creditor  who  opposed  the  discharge  asked 
for  in  the  former  proceeding. 

The  question  whether  the  petitioner  has  any  time  or  in 
any  manner  disposed  of  any  of  his  property  with  intent  to 
defraud  his  creditors  is  vital  in  the  proceeding  at  bar  under 
the  sixth  article  of  the  chapter  cited  above.  This  was  the 
very  point  of  the  decision  in  the  Matter  of  Watson  (2  E.  D. 
S.  429),  based  upon  the  oath  which  the  petitioner  is  required 
by  the  fifth  section  of  that  article  to  make,  and  it  was  de- 
cided that  if  it  should  appear  that  the  petitioner  had  made 
any  such  disposition  of  his  property  his  application  should 
be  denied.  The  imprisoned  debtor,  who  applies  under  the 
fifth  article  of  the  chapter  for  exemption  from  imprisonment, 
is  required  to  make  substantially  the  same  oath  (section  2, 
art.  5,  chap.  5,  2  R.  S),  and  if  that  oath  be  false,  his  applica- 
tion must  be  denied,  as  the  application  of  the  petitioner 
Roberts  under  that  article  of  the  Revised  Statutes  was  de- 
nied by  Judge  Van  Hoesen. 

As  the  conveyances  adjudged  fraudulent  in  the  former 
proceeding  are  the  same  which  the  petitioner  now  alleges  to 
be  bona  fide  and  the  creditors  again  attack,  it  would  be  in 
principle  a  violation  of  a  well-settled  rule  to  hold  that  the 
former  decision  is  of  no  effect,  and  to  permit  a  question  once 
litigated  and  determined  to  be  tried  over  between  the  same 
parties  in  a  different  proceeding.  The  principle  of  the  rule 
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as  to  res  adjudicata  (except  in  eases  of  mere  motions  inciden- 
tal to  an  action)  has  no  reference  to  the  form  or  the  object 
of  the  litigation  in  which  the  particular  fact  is  determined 
which  is  thenceforth  to  be  deemed  established  as  between 
the  parties  to  the  dispute.  It  does  not  affect  the  operation 
of  the  rule  as  now  invoked,  that  the  fact  that  the  petitioner 
lias  made  a  fraudulent  disposition  of  his  property  was  adju- 
dicated in  a  proceeding  to  obtain  a  discharge  from  imprison- 
ment on  mesne  process  under  the  fifth  article,  to  which  pro- 
ceeding all  his  creditors  were  parties,  while  this  proceeding- 
is  designed  to  effect  his  discharge  from  imprisonment  on 
final  process  under  the  sixth  article,  and  the  execution  plain- 
tiff is  alone  a  party  to  it.  The  creditors  oppose  under  the 
fifth  article  severally,  each  for  himself  in  his  own  right,  and 
each  is  entitled  to  the  benefit  of  the  results  of  the  litigation 
whether  other  creditors  share  in  them  or  not.  In  both  pro- 
ceedings the  petitioner  is  bound  to  satisfy  the  court  that  he 
has  made  no  disposition  of  his  estate  with  intent  to  defraud 
his  creditors.  That  is  the  principal  issue  in  both  proceed- 
ings :  the  issue  has  once  been  fully  and  fairly  tried  and  de- 
termined against  the  petitioner  ;  but  that  adjudication  goes 
for  nought,  and  the  litigation  which  was  terminated  by  it  is 
useless  if  the  same  or  any  judge  may  re-examine,  in  another 
proceeding,  the  same  question.  The  most  important  deci- 
sions in  this  State  as  to  res  adjudicata  illustrate  the  principle 
that  the  form  or  object  of  the  prior  litigation  does  not  alter 
the  conclusive  effect  of  the  judgment  or  decision  :  thus,  judg- 
ment by  a  justice  in  summary  proceedings  is  conclusive  in 
an  action  for  rent  of  the  premises,  where  the  question  as  to 
letting,  hiring,  term,  rent  and  amount  in  arrears  is  identical 
in  the  proceeding  as  well  as  in  the  action  (Brown  v.  The 
Mayor,  66  N.  Y.  391,  and  many  cases  cited;  Potvers  v.  Witty, 
42  How.  Pr.  352 ;  Yonkers  £  N.  Y.  F.  I.  Co.  v.  Bishop,  1  Daly. 
449).  There  the  object  of  the  proceeding  and  the  object  of 
the  action  are  wholly  distinct,  and  the  tribunal,  practice  and 
form  of  procedure  are  different;  but  the  fact  litigated  is 
identical  in  both,  indispensable  in  both,  and  the  determina- 
tion in  the  first  tried  conclusive. 
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Such  should  be,  and  is  in  my  opinion,  the  effect  of  adju- 
dications upon  material  issues  in  these  and  similar  proceed- 
ings. (Matter  of  Rosenberg,  10  Abb.  [N.  S.]  450  ;  Matter  of 
Thomas,  id.  114  ;  Matter  of  Roberts,  10  Hun,  253.  The  re- 
versal by  the  Court  of  Appeals  does  not  affect  the  point  de- 
cided.) 

If,  therefore,  the  proceedings  heretofore  taken  by  the 
petitioner  to  obtain  exemption  of  his  person  from  imprison- 
ment were  regular,  and  the  judge  had  jurisdiction,  the  adju- 
dication in  them  is,  until  reversed  or  vacated,  conclusive 
upon  the  petitioner ;  and  unless  objection  to  the  regularity 
of  the  proceedings  can  be  urged,  the  plaintiff  is  entitled  to 
an  order  denying  the  petition  no\v  presented. 

The  debtor  having  afterwards  presented  a  petition  for  his 
discharge  the  following  opinion  was  delivered  September 
6th,  1878. 

JOSEPH  F.  DALY,  J. — Pursuant  to  leave  given  in  the 
opinion  and  decision  filed  by  me  in  July  in  the  proceeding- 
taken  by  the  prisoner  Roberts  for  a  discharge  under  article 
6,  chap.  5,  part  2,  tit.  1,  of  the  Rev.  Stat.,  the  prisoner  now 
submits  considerations  upon  which  he  urges  I  should  hold 
not  conclusive  against  him  former  proceedings  which  he  took 
under  article  5  of  the  same  statute  to  exonerate  his  person 
from  imprisonment. 

He  attacks  the  regularity  of  his  proceedings  under  arti- 
cle 5,  for  the  following  reasons  : — 

That  the  statute  requires  the  order  to  show  cause  issued 
upon  the  debtor's  petition,  to  be  returnable  before  the  officer 
who  made  the  order. 

That  the  objections  of  opposing  creditors  are  to  be  filed 
with  such  officer  ;  and  the  adjudication  must  be  made  by 
such  officer. 

That  the  proceedings  cannot  be  continued  before  any 
other  officer,  unless  in  case  of  the  death,  sickness,  resigna- 
tion, removal  or  absence  from  the  county,  or  other  disability 
of  the  officer  before  whom  the  proceedings  were  commenced 
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(Statute,  sections  1,  2,  3,  6  and  8  of  article  5,  an<}  section  5, 
article  7). 

That  the  order  to  show  cause  on  the  debtor's  petition 
was  signed  by  Judge  Robinson,  and  provided  for  the  return 
of  the  order  on  May  17,  1876  ;  that  on  the  latter  date  the 
proceedings  appear  to  have  come  before  Judge  J.  F.  Daly, 
by  whom  they  were  adjourned  to  May  19th,  then  to  Ma}' 
26th,  and  then  to  June  8th,  when  they  appear  to  have  come 
before  Judge  Van  Hoesen,  who  adjourned  them  to  June 
15th,  then  to  June  22d,  when  the  proofs  were  submitted  to 
Judge  Van  Hoesen,  and  argument  fixed  for  June  29th,  upon 
which  day  he  heard  the  parties  and  decided  against  the  pris- 
oner on  the  merits  of  the  application. 

The  irregularity  complained  of  is,  that  the  proceedings 
having  been  commenced  before  Judge  Robinson  were  not 
continued  before  him,  and  that  there  was  no  proof  of  his  ab- 
sence, or  sickness,  or  other  disability  that  authorized  any 
other  judge  to  hear  the  application  (Matter  of  Roberts,  53 
How.  Pr.  ]99).  In  the  case  of  special  proceedings  had 
before  judges  of  the  Court  of  Common  Pleas,  the  difficulties 
arising  from  the  succession  of  judges  at  chambers  were  re- 
moved by  the  passage  of  the  act  of  1840,  chapter  276,  which 
provides,  that  "  when  any  proceedings  shall  be  commenced 
by  or  before  any  judge  of  the  said  court,  by  virtue  of  any 
statute  of  this  State,  the  same  may  be  continued  by  or  be- 
fore any  other  judge  of  said  court."  The  provision  quoted 
is  the  second  section  of  the  act,  and  relates  to  the  Superior 
Court  of  this  city  ;  but  by  the  fourth  section  of  the  act  all 
its  provisions  are  made  applicable  to  the  Court  of  Common 
Pleas. 

A  similar  provision  as  to  the  Supreme  Court  of  the  first 
district  is  found  in  the  old  Code,  section  27,  and  a  general 
provision  of  a  like  character,  relating  to  all  courts  of  record 
in  the  city  and  county  of  New  York,  is  found  in  the  new 
Code,  section  26.  But  it  was  under  the  act  of  1840,  above 
cited,  that  the  judges  of  the  Superior  Court  and  Court  of 
Common  Pleas  of  this  city  derived,  before  the  new  Code, 
authority  to  take  up  and  continue  at  chambers  special  stat- 
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utory  proceedings  instituted  before  any  judge  of  the  respec 
tive  courts.  The  necessity  for  a  provision  of  that  character 
in  a  city  where  the  judges  are,  and  must  be,  assigned  in  ro- 
tation to  different  branches  of  the  court,  became  apparent  at 
an  early  date,  and  was  met  by  the  enactment  referred  to. 

The  second  ground  of  objection  to  the  validity  of  the 
proceedings  is  in  respect  of  the  form  of  the  order  to  show 
cause,  which  is  made  returnable  before  the  officer  who  signs 
it,  or,  in  his  absence,  before  one  of  the  other  Judges  of  the  court. 
As  the  proceeding  might  be  lawfully  continued  before  any 
other  judge  of  the  court  this  was  .  not  an  illegal  direction  ; 
nor  could  it  be  said  to  be  an  attempt  to  confine  the  jurisdic- 
tion to  the  court,  the  statute  permitting  (in  the  case  of  dis- 
ability mentioned  in  art.  7,  sec.  5)  the  proceeding  to  be 
continued  before  any  officer  before  whom  it  could  originally 
be  commenced.  The  direction  was  superfluous,  nothing  more. 
The  prisoner  went  on  before  the  judge  he  found  at  cham- 
bers, and  did  not  complain.  He  does  not  now  complain,  but 
suggests  that  the  order  was  irregular  in  form,  and  gave  no 
jurisdiction.  It  contained,  however,  all  that  the  statute  re- 
quired it  should  contain,  and  the  superfluity  neither  misled 
nor  affected  any  party. 

The  third  objection — that  the  papers  submitted  to  the 
officer  contained  no  proof  of  residence,  or  place  of  imprison- 
ment of  the  prisoner  (section  2,  article  7),  is  not  well  taken ; 
the  petition  shows  that  he  was  held  in  custody  by  the  sheriff 
of  the  city  and  county  of  New  York,  which  petition  was  ver- 
ified. 

The  failure  to  state  the  place  of  residence  of  John  W. 
Moore,  a  creditor,  is  not  a  jurisdictional  defect.  A  total 
omission  to  present  the  proofs  or  particulars  required  by  the 
statute,  or  the  account  of  his  estate,  would  be.  A  casual 
omission  or  error  as  to  an  item  in  either  is  curable.  So  it 
has  been  held  where  property  was  omitted  from  the  account 
of  the  debtor's  estate  (Matter  of  Thomas,  10  Abb.  N.  S.  114  ; 
Matter  of  Rosenberg,  id.  450).  The  objections  to  the  record 
of  the  proceedings  in  which  Judge  Van  Hoesen  adjudicated 
against  the  petitioner  are  held,  therefore,  to  be  not  well 
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taken,  a»d  that  adjudication  being  in  full  force,  I  must  re- 
gard it  as  a  bar  to  the  application  before  me,  as  indicated  in 
my  previous  opinion. 

Application  for  discharge  of  petitioner  from  imprison- 
ment denied,  with  $10  costs. 


AUGUSTA   SCHRAUTH,    Plaintiff,    against  THE  DRY   DOCK 
SAVINGS  BANK,  Defendant. 

[SPECIAL  TERM.] 

(Decided  August  12th,  1878.) 

An  order  made  in  supplementary  proceedings  by  a  judge  who  lias  acquired  juris- 
diction to  make  it,  which  directs  a  bank  to  pay  mo^ey  deposited  with  it  in  the 
name  of  the  wife  of  the  judgment  debtor  to  the  judgment  creditor,  to  be  applied 
upon  his  judgment,  binds  the  wife  who  was  a  party  to,  and  examined  in,  such  pro- 
ceedings, and  is  a  bar  to  an  action  brought  by  her  against  the  bank  for  the  re- 
covery of  the  money  so  deposited,  and  which  has  been  paid  by  the  bank  in  obe- 
dience to  the  order. 

It  seems,  that  if,  upon  the  examination,  in  proceedings  supplementary  to  execution, 
of  a  third  person  alleged  to  have  property  of  the  judgment  debtor,  it  appears  by 
the  evidence  of  such  third  person  that  he  claims  an  interest  in  such  property  ad- 
verse to  the  judgment  debtor,  it  is  erroneous  to  order  such  property  to  be  ap- 
plied upon  the  judgment,  and  it  can  only  be  so  applied  by  means  of  an  action 
brought  by  a  receiver  appointed  in  such  proceedings. 

TRIAL  of  the  action  at  a  special  term  of  the  court  be- 
fore CHARLES  P.  DALY,  Chief  Justice. 

The  action  was  brought  to  recover  $225,  deposited  with 
the  defendant  by  the  plaintiff,  in  her  name,  under  an  agree- 
ment that  it  should  be  paid  back  on  demand.  The  defence 
was  that  the  money,  when  deposited,  was  the  property  of 
Otto  Schrauth,  the  husband  of  plaintiff,  and  that  defendant, 
in  obedience  to  an  order  of  the  Marine  Court  of  the  city  of 
New  York,  had  paid  the  money  to  S.  Bott,  the  attorney  for 
"William  Voss,  who  had  obtained  judgment  against  Otto 
Schrauth,  and  that  plaintiff  was  a  party  to  and  appeared  in 
the  proceeding  in  which  said  order  was  made.  It  appeared, 
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upon  the  trial,  that  the  money  was  deposited  with  the  de- 
fendant April  27,  1876;  that  Voss  recovered  judgment 
against  Otto  Schrauth  April  25th,  1876,  for  8270  14,  issued 
execution,  and  on  April  26th,  1876,  obtained  an  order  for 
the  examination  of  Augusta  Schrauth,  as  a  person  having 
property  of  the  judgment  debtor;  an  order  for  the  examina- 
tion of  the  president  and  treasurer  of  the  Dry  Dock  Savings 
Bank,  on  the  same  grounds,  and  an  order  for  the  examina- 
tion of  the  judgment  debtor.  It  further  appeared  that  Au- 
gusta Schrauth,  a  book-keeper  of  the  bank,  and  the  judgment 
debtor  were  examined  before  the  referee  named  in  said 
order;  that  the  referee  reported  that  the  money  in  the  bank 
belonged  to  Otto  Schrauth  ;  that  upon  the  various  orders, 
and  the  referee's  report,  an  order  was  made  by  the  Marine 
Court  that  the  bank  pay  the  money  to  S.  Bott,  and  that  the 
amount  be  applied  towards  the  satisfaction  of  the  judgment. 
It  further  appeared  that  the  bank  paid  the  money  to  S.  Bott 
as  ordered,  and  that  Augusta  Schrauth  moved  in  the  Marine 
Court  to  set  aside  the  order  directing  such  payment,  on  the 
ground  that  the  court  had  no  jurisdiction  to  make  it,  and 
that  it  was  made  without  notice  to  her;  that  her  motion  was 
denied ;  that  she  appealed  to  the  general  term  of  the  Marine 
Court,  where  the  order  denying  her  motion  was  affirmed. 

Henry  Wehle,  for  plaintiff. 

Culver  $•  Wright,  for  defendant. 

CHARLES  P.  DALY,  Chief  Justice. — The  order  of  Judge 

O 

Goepp,  ordering  the  money  deposited  in  the  plaintiff's  name, 
in  the  defendant's  bank,  to  be  paid  to  Sigismund  Bott,  the 
attorney  for  the  plaintiff,  in  the  judgment  upon  which  the 
supplementary  proceedings  were  founded,  was  undoubtedly 
erroneous.  The  Code  expressly  provided  (§  299),  that  if  it 
appear  in  the  supplementary  proceedings  that  a  person 
alleged  to  have  property  of  the  judgment  debtor  claims  an 
interest  in  the  property  adverse  to  him,  such  interest  or 
debt  shall  be  recoverable  only  in  an  action  against  such  per- 


108  COURT  OF  COMMON  PLEAS. 


Schrauth  v.  The  Dry  Dock  Savings  Bank. 


son  by  a  receiver,  to  be  appointed  under  the  298th  section. 
The  supplementary  proceedings  were  instituted  for  the  ex- 
amination of  the  plaintiff,  Augusta  Schrauth,  upon  an  affida- 
vit averring  that  she  had  property  of  the  judgment  debtor, 
who  was  her  husband,  consisting  of  a  bank  book  on  the 
bank  for  savings,  in  the  city  of  New  York.  She,  and  the 
judgment  debtor,  were  examined  before  the  referee,  and  the 
judgment  debtor  testified  that  he  gave  the  plaintiff,  his  wife, 
$261  to  keep  for  him,  and  that  she  put  it  in  the  bank ;  whilst 
on  her  part,  she  testified  that  he  made  a  present  to  her  of 
the  money,  which  she  deposited  in  her  name,  in  the  plain- 
tiff's bank.  This  was  claiming  that  she  had  an  interest  in 
this  money,  adverse  to  him  ;  and  that  being  shown,  it  could 
be  recoverable  only  by  the  Code,  in  an  action  brought 
against  her  by  the  receiver. 

The  order  of  the  judge  is  founded  on  the  examination 
taken  before  the  referee,  which  is  expressly  referred  to  in 
the  order,  and  upon  the  report  of  the  referee,  showing 
clearly  that  it  was  an  error  to  order  the  bank  where  the 
money  was  deposited,  in  the  wife's  name,  to  pay  it  over  to 
Bott,  the  attorney  of  the  judgment  creditor.  The  plaintiff 
made  a  motion  to  set  aside  this  order  as  irregular1,  upon  the 
ground  of  irregularity ;  and  that  it  was  made  without  juris- 
diction, and  without  notice  to  the  plaintiff.  She  also  moved 
to  have  the  judgment  set  aside,  upon  the  ground  of  fraud 
and  conspiracy.  The  judge  to  whom  the  application  was 
made  denied  the  whole  motion.  It  may  be  that  she  had  no 
ground  for  applying  to  set  aside  the  judgment,  but  it  is  very 
clear  that  she  had  the  right  to  have  an  order  in  the  supple- 
mentary proceedings  set  aside,  directing  money  in  which  she 
claimed  an  interest,  adverse  to  the  judgment  debtor,  which 
was  deposited  in  her  name,  in  the  bank,  to  be  paid  by  the 
bank  to  the  attorney  of  the  judgment  creditor. 

An  appeal  was  taken  from  the  denial  of  her  motion  to 
the  general  term  of  the  Marine  Court,  and  the  appeal  was 
dismissed,  as  it  appears  to  me,  upon  the  extraordinary 
ground  that  the  appeal  was  in  contempt  of  the  court;  be- 
cause, as  the  opinion  of  the  court  stated,  the  case  made  by 
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the  appellant  assailed  the  professional  character  of  attorneys 
and  counsellors  in  full  standing;  it  appearing  by  the  affida- 
vits read  upon  the  motion  that  the  judgment  had  been  ob- 
tained by  collusion  and  fraud  between  the  plaintiff's  hus- 
band, Bott,  the  attorney  of  a  plaintiff  alleged  to  be  imagin- 
ary, and  with  the  co-operation  of  the  referee.  However  this 
may  have  been,  or  whatever  course  the  general  term  might 
see  fit  to  take  upon  that  ground,  with  respect  to  the  judg- 
ment, it  is  very  clear  that  the  plaintiff  was  entitled  to  one 
part  of  the  relief  asked — the  setting  aside  of  an  order  dis- 
posing of  all  her  right,  claim  or  interest  in  the  money  in  the 
bank,  which  the  judge,  signing  the  order,  had  granted  erro- 
neously. 

This  is  an  action  brought  against  the  bank  by  the  plain- 
tiff to  recover  the  money  so  paid,  and  the  defence  interposed 
by  the  bank  is,  that  they  paid  it  upon  Judge  Goepp's  order, 
which  they  considered  they  were  bound  to  obey  ;  and  upon 
the  further  ground,  that  as  the  defendant  had  applied  in  the 
supplementary  proceedings  to  have  the  order  set  aside,  she 
is  concluded  by  the  order  denying  her  application,  and  by 
the  affirmance  of  that  order  by  the  general  term  of  the  Ma- 
rine Court,  from  raising  any  question  collaterally  as  to  the 
irregularity  or  invalidity  of  that  order  ;  her  remedy  being  to 
appeal  from  the  decision  of  the  general  term  against  her  to 
this  court,  if  that  decision  were  erroneous  (Porter  v.  Purdy, 
29  N.  Y.  110  ;  Van  Steenbergh  v.  Bigelow,  3  Wend.  42).  An 
order  made  in  a  proceeding  in  which  the  judge  has  jurisdic- 
tion of  the  subject-matter  cannot  be  treated  as  a  nullity  on 
the  ground  that  it  was  improperly  granted,  or  even  fraud- 
ulently obtained,  the  remedy  of  the  party  in  such  a  case 
being  by  appeal,  motion  to  supersede,  to  set  aside,  or  to  re- 
voke it  (Grould  v.  Hoot,  4  Hill,  554  ;  Jackson  v.  Jackson, 
3  Cow.  72  ;  Osgood  v.  Joslin,  3  Paige,  198  ;  Spencer  v.  Bar- 
ber,  5  Hill,  568).  In  Jay  v.  De  G-root  (2  Hun,  205),  it  was 
held  that  any  person  who  is  allowed  by  the  court  to  appear 
and  be  heard  on  the  argument  of  a  motion,  is  as  fully  con- 
cluded by  the  disposition  which  the  court  makes  of  such 
motion  as  if  ho  had  been  named  a  personal  party  to  it,  and 
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received  notice  of  the  motion.  If  this  order,  whether  prop- 
erly granted  or  not,  was  a  sufficient  authority  for  the  bank 
to  pay  over  the  money  as  directed  in  the  order,  and  the 
only  means  of  preventing  its  having  that  effect  was  to  get 
it  set  aside,  then,  undoubtedly,  the  plaintiff  is  concluded  by 
the  proceedings  in  the  Marine  Court  in  which  she  applied 
to  have  it  set  aside,  and  in  which  her  application  was  de- 
nied ;  so  that  the  only  question  which  I  have  to  determine  or. 
this  trial  is,  whether  the  order,  upon  its  face,  was  a  sufficient 
authority  for  the  bank;  for  if  it  was,  the  plaintiff  would 
have  no  remedy  against  the  bank,  or  against  the  judge  who 
made  the  order,  or  against  the  attorney  who  was  authorized 
\)y  the  order  to  receive  the  money  from  the  bank,  her  sole 
remedy  being  to  have  the  erroneous  order  reversed  or  set 
aside,  to  which  she  resorted,  and  in  which  she  was  unsuc- 
cessful. 

I  think  the  order  is  a  full  protection  to  the  bank.  It 
was  made  in  a  proceeding  for  the  examination  of  a  person 
alleged  to  have  property  of  the  judgment  debtor  in  her  pos- 
session. The  judge,  therefore,  who  made  the  order  requir- 
ing Mrs.  Schrauth  to  appear  before  the  referee,  and  be  so 
examined,  had  jurisdiction  of  the  subject-matter.  He  was 
authorized  by  the  statute  conferring  upon  the  judges  of  the 
Marine  Court  authority  to  make  orders  for  the  examination 
of  persons  in  proceedings  supplementary  to  execution 
(McAdams'  Marine  Court  Practice,  2d  ed.,  append.,  p.  7  ; 
Laws  of  N.  Y.  1874,  chap.  545.  §  7). 

After  the  issuing  of  an  execution  against  the  property  of 
the  judgment  debtor  on  an  affidavit  that  any  person  has 
property  of  the  judgment  debtor,  the  judge  may  (§  294),  by 
order,  require  such  person  to  appear  at  a  specified  time  and 
place,  and  answer  concerning  the  same ;  and  (§  297)  may 
order  any  property  of  the  judgment  debtor  in  the  hands 
either  of  himself  or  of  any  other  party  to  be  applied  to  the 
satisfaction  of  the  judgment.  The  judge  made  such  an  order 
in  this  case  for  the  plaintiffs  examination.  The  plaintiff 
appeared  and  was  examined  under  it,  and  whatever  decision 
the  judge  made  upon  that  examination,  however  erroneous 
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it  might  be,  it  is  a  matter  which  cannot  be  inquired  into 
collaterally.  If  the  judge  decided  erroneously  that  the  prop- 
erty which  the  plaintiff,  upon  her  examination,  alleged  to  be 
hers  was  the  property  of  her  husband,  although  deposited 
in  the  bank  in  her  name,  the  decision  was  binding  upon  her 
(Fisher  v.  Hepburn,  48  N.  Y.  52,  53  ;  Kcrr  v.  Blodyutt,  id. 
62;  Brown  v.  Nichols,  42  N.  Y.  26;  Woodruff  v.  Cook,  2 
Edw.  Ch.  Rep.  259 ;  People  v.  Collins,  19  Wend.  56).  If  she 
could  be  compelled  upon  such  an  order  to  pay  over  the 
money  to  the  judgment  creditor,  which  she  undoubtedly 
could  be,  her  remedy  being,  if  the  order  was  erroneous,  to 
have  it  set  aside  or  reversed,  the  same  order,  if  it  directed 
the  bank  where  the  money  was  deposited  to  do  as  she  could 
be  required  to  do — pay  the  money  over  to  the  judgment  cred- 
itor— and  the  bank,  upon  the  presentation  of  the  order,  did 
so,  the  bank,  I  think,  would  be  protected.  The  bank  was 
not,  in  this  instance,  compelled  to  do  so  ;  for  although  it  is  re- 
cited in  the  order  that  the  original  order  was  to  examine  the 
officers  of  the  bank  as  well  as  the  plaintiff,  it  appears,  upon 
examination  of  the  original  order,  that  it  was  for  the  exam- 
ination of  the  plaintiff  alone  ;  and  there  is  nothing  in  the 
order  directing  an  examination  of  the  officers  of  the  bank. 
The  defendants,  however,  might  waive  the  examination  of 
their  officers,  as  it  could  result  only  in  what  appears  from 
their  subsequent  act,  they  were  willing  to  admit  that  they 
had  a  certain  amount — 8225 — on  deposit  in  the  bank,  to  the 
plaintiff's  credit. 

My  general  conclusion,  therefore,  in  this  case,  is  that  the 
order  for  the  examination  of  the  plaintiff  in  the  supplemen- 
tary proceedings  was  regular  ;  that  the  judge  thereby  ac- 
quired jurisdiction  of  the  subject-matter  ;  that  if  he  decided 
erroneously — as  it  is  very  clear  that  he  did — in  ordering  the 
money  to  be  paid  to  the  judgment  creditor,  as  money  of  the 
judgment  debtor,  or  decided  without  notice  to  her  of  the 
hearing,  upon  the  referee's  report,  of  the  evidence  taken  be- 
fore him,  her  remedy  was  the  one  to  which  she  resorted,  and 
in  which  she  was  unsuccessful ;  and  as  the  order  made  di- 
rected the  defendants  to  pay  the  amount  in  their  hands  to 


112  COURT  OF  COMMON  PLEAS. 

Alexander  v.  Meyers. 

the  attorney  of  the  judgment  creditor,  that  they  are  pro- 
tected by  the  order ;  and  having  paid  the  money,  in  accord- 
ance with  its  directions,  the  plaintiff  cannot  maintain  this 
action  to  recover  it  from  them. 

Judgment  for  defendant. 


NANNY    ALEXANDER,  Plaintiff,  against    JOSEPH    MEYERS 
AND  SOLOMON  MARCUS,  Defendants. 

[SPECIAL  TERM.] 

(Decided  August  23d,  1878.) 

Whether  or  not  a  plaintiff  should  be  allowed  to  prosecute  in  forma  paitperis  is 

discretionary  with  the  court. 
Leave  to  so  prosecute  will  be  denied  where  the  action  is  upon  a  tort  committed  in 

another  State,  of  which  both  plaintiff  and  defendant  are  residents,  and  there  is 

unreasonable  delay  in  presenting  the  application. 

MOTION  for  leave  to  prosecute  in  forma  pauperis,  and  to 
vacate  an  order  requiring. plaintiff  to  file  security  for  costs 
or  to  show  cause,  &c.,  and  staying  plaintiff's  proceedings. 

The  facts  appear  in  the  opinion. 

David  Levy,  for  the  motion. 
Armstrong  £  Briggs,  opposed. 

JOSEPH  F.  DALY,  J. — Defendant  having  procured  an 
order  requiring  plaintiff  to  show  cause  why  she  should  not 
file  security  for  costs,  being  a  non-resident  of  this  State,  she 
now  makes  a  counter-application  to  be  allowed  to  sue  in 
forma  pauperis  (Code,  sec.  458,  &c.). 

The  prayer  of  plaintiffs  petition  should  be  denied  for 
the  reasons : — 

First :  The  cause  of  action  is  for  wrongful  conversion  of 
plaintiff's  goods  at  Augusta,  Georgia,  in  the  year  1875,  in 
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which  place  both  defendants  and  plaintiff  reside  ;  the  action 
was  commenced  in  1877  in  this  city.  I  deem  it  contrary  to 
the  policy  of  the  law  to  encourage,  by  such  an  order  as  is 
here  asked  for,  the  bringing  of  actions  in  this  State  for  torts 
committed  in  another  State,  where  plaintiff  and  defendants 
are  residents  of  such  other  State,  and  were  so  when  the 
wrong  complained  of  was  committed.  It  has  been  doubted 
whether  such  an  order  can  be  made  in  favor  of  a  non-resident 
plaintiff  (Thomas  v.  Wilson,  6  Hill,  257. — Per  BRONSON,  J.). 
If  a  person  complaining  of  an  injury  inflicted  in  the  country 
where  such  person  and  the  wrong-doer  then  and  still  reside 
choose  to  prosecute  in  a  foreign  tribunal,  it  should  be  under 
the  usual  liability  for  costs. 

Second  :  The  action  was  commenced  in  September,  1877  ; 
issue  has  been  joined,  and  the  application  should  be  denied 
on  the  ground  of  delay  in  making  it,  under  the  decision  in 
Florence  v.  BulUey  (1  Duer,  705. — BOSWORTH,  J.).  It  is 
discretionary  with  the  court,  in  all  cases,  to  make  an  order 
allowing  a  party  to  sue  in  forma  pauperis  (Graham's  Pr. 
916). 

Application  denied,  with  $10  costs. 


JOSEPH  POOL,  Plaintiff,  against  STEPHEN  HIGGINSON  AND 
M.  COLEMAN,  TRUSTEE,  Defendants. 

[SPECIAL  TERM.] 

(Decided  July  29th,  1878. ) 

To  authorize  an  injunction  against  the  creation  of  a  noise  it  must  not  only  be  snch 
a  noise  as  produces  actual  physical  discomfort  in  persons  of  ordinary  sensibilities, 
but  it  must  be  a  noise  unreasonably  made. 

It  appearing  that  the  defendant,  a  tenant  in  a  French  flat,  lulled  his  teething  infant 
to  sleep  in  a  nine  pound  parlor  baby-carriage,  by  rolling  it  up  and  down  upon  his 
padded  carpeted  floor:  held,  that  the  noise,  if  any,  so  produced  was  reasonable, 
VOL.  VIII.— 8 
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aud  t'.ie  result  of  a  proper  use  of  his  apartments,  and  that  he  could  not  be  enjoined 
from  so  rolling  the  carriage  at  the  suit  of  a  tenant  occupying  apartments  under- 
neath. 

MOTION  to  continue  during  the  pendency  of  the  action  a 
temporary  injunction  which  had  been  granted  ex  parte. 

This  action  was  brought  by  Pool,  a  tenant  of  apartments, 
against  Coleman,  his  landlord,  and  Higginson,  another  tenant, 
having  apartments  over  the  plaintiff,  to  obtain  damages  for 
injuries  alleged  to  have  been  occasioned  plaintiff  aud  his 
family  by  the  noise  of  the  rolling  of  "  a  cart  or  wagon  "  con- 
taining Higginson's  bab}r,  and  to  obtain  a  perpetual  injunc- 
tion against  such  roiling.  The  motion  was  heard  upon  the 
complaint  and  affidavits. 

The  facts  are  stated  in  the  opinion. 

Thomas  F.  Wentworth,  for  plaintiff. 
John  J.  Post,  for  defendant  Higginson. 
A.  O.  Anderson,  for  defendant  Coleman. 

VAN  HOBSEN,  J.  —  The  plaintiff  occupies  apartments  on 
the  fourth  floor  of  No.  63  Madison  Avenue,  and  the  defend- 
ant occupies  apartments  on  the  fifth  floor,  directly  above 
those,,  of  the  plaintiff.  The  house  belongs  to  the  class  of 
tenements  called  French  flats.  The  affidavits  describe  the 
rooms  of  both  parties  as  fitted  up  with  furniture  designed 
especially  for  those  very  rooms.  Neither  party  could  move 
without  running  the  risk  of  getting  other  apartments  to 
which  the  furniture  might  not  be  suited.  They  both  have 
strong  reasons,  therefore,  for  wishing  to  stay  where  they  are. 
The  defendant's  family  consists  of  himself,  his  wife,  an  infant 
child,  two  step-children,  and  two  maid  servants.  The  infant 
is  about  fifteen  months  old,  and  is  sick  with  the  pains  of 
teething.  For  the  purpose  of  lulling  the  child  to  sleep,  the 
defendant  has  a  parlor  baby-carriage,  a  vehicle  weighing 
about  nine  pounds,  and  having  two  side  wheels  about  three 
inches  in  diameter,  and  a  movable  castor  in  front.  The  car- 
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riage  is  made  to  run  over  carpet.  It  is  used  in  the  night 
time  as  well  as  in  the  day  time,  whenever  the  child  is  fretful 
and  needs  to  be  soothed.  There  is  no  pretence  that  the 
defendant  ever  causes  it  to  be  used  for  any  other  than  the 
proper  purpose,  but  the  plaintiff  and  his  wife  say  that  they 
are  annoyed  by  day,  and  kept  awake  at  night,  by  the  rum- 
bling1 of  the  carriage  overhead.  They  describe  the  noise  as 
intolerable,  and  Mr.  and  Mrs.  Adams,  who  visit  them  occa- 
sionally, fully  agree  with  them,  as  do  the  plaintiff's  servants. 
The  plaintiff  has  repeatedly  complained  of  the  noise,  and 
various  efforts  have  been  made  to  do  away  with  it.  The 
carpets  of  the  defendant's  rooms  were  taken  up,  and  three 
thicknesses  of  padding  laid  down  under  them.  That  did  not 
mend  the  matter.  Then  india-rubber  wheels  were  substi- 
tuted for  the  Avooden  wheels  of  the  carriage,  but,  though 
they  answered  the  purpose,  they  were  taken  off,  because  they 
would  not  run  over  the  pile  of  the  carpeL  The  plaintiff 
then  brought  this  action,  insisting  that  neither  he  nor  his 
wife  can  rest  or  sleep  if  the  carriage  be  used.  On  the  other 
hand,  the  defendant,  or  rather  his  wife,  is  positive  that  the 
baby  cannot  be  put  to  sleep  except  in  the  carriage.  A  fact 
which  seemed  to  me  to  be  of  some  importance  in  the  case  is, 
that  one  night  when  the  defendant's  wife,  with  bare  feet,  wras 
walking  up  and  down  the  floor,  carrying  the  child,  the  noise 
seemed  to  the  plaintiff  so  loud  and  so  unbearable  that  he 
knocked  upon  the  ceiling  to  warn  the  defendant  that  it  must 
cease.  That  fact  appeared  to  me  to  show  either  that  the 
plaintiff's  nervous  system  was  in  a  highly  irritated  state,  or 
else  that  No.  68  Madison  Avenue  is  built  like  the  houses  in 
Pentonville,  described  by  Thackeray,  "  where  you  hear 
rather  better  outside  the  room  than  in."  Of  course,  the 
plaintiff  has  been  greatly  annoyed  by  the  noise  of  the  car- 
riage, and  probably  injunctions  have  been  granted  when  the 
complainants  have  not  suffered  greater  inconvenience  than 
lie  has.  But  every  one  of  these  cases  must  stand  by  itself, 
and  regard  must  be  had  to  the  locality,  and  to  the  nature  of 
the  use  of  the  property  which  makes  the  noise,  as  well  as  to 
the  effects  produced  thereby.  The  noise  must  be  real,  not  a, 
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mere  annoyance  to  persons  of  fastidious  tastes,  but  such  as 
would  be  likely  to  be  physically  annoying  to  a  person  of 
ordinary  sensibilities.  It  must  not  only  be  productive  of 
physical  discomfort,  but  it  must  be  unreasonable.  The 
business  of  a  tinsmith  cannot  be  carried  on  at  unreasonable 
hours,  nor  will  a  band  of  music  be  permitted  to  annoy  by 
playing  near  a  dwelling-house  twice  a  week  for  two  or  three 
hours  at  a  time.  The  ringing  of  chimes  or  of  church  bells 
has  been  restrained  by  injunction.  And  in  Broder  v.  Saillard 
(2  Chancery  Division,  692),  a  gentleman  who  had  leased  a 
stable  next  to  the  wall  of  a  dwelling-house  was  enjoined 
from  keeping  his  three  horses  in  it,  because  the  noise  of  the 
horses  disturbed  the  occupants  of  the  adjoining  house.  It 
was  held  that  the  keeping  of  horses  in  a  place  so  situated 
that  their  noise  would  prevent  persons  in  the  neighborhood 
from  sleeping  was  not  a  reasonable  use  of  the  stable  property. 
In  determining  whether  the  noise  should  be  stopped  by  in- 
junction, the  test  is  not  whether  the  defendant  is  using  his 
property  for  lawful  and  proper  purposes,  but  is,  whether  the 
use  of  the  property  is  reasonable  in  view  of  the  right  of  the 
neighbors  to  peace  and  quietness.  Thus,  the  business  of  a 
tinsmith,  the  keeping  of  horses,  the  playing  of  music,  and 
the  ringing  of  bells,  are  lawful  and  proper  in  themselves, 
but  as  every  man  has  a  right  to  quietness  and  freedom  from 
noise  in  his  house,  it  is  unreasonable,  in  view  of  that  right, 
that  those  things  should  be  done  in  such  a  way  that  the 
neighbors  will  be  deprived  of  the  rest  and  the  quietude  essen- 
tial to  the  full  and  free  enjoyment  of  their  property.  Said 
Lord  Selborne  in  Ball  v.  Ray  (8  Chan.  App.  467) :  "  In  a  case 
of  nuisance  of  this  character,  there  are  always  two  things  to 
be  considered — the  right  of  the  plaintiff  and  the  right  of  the 
defendant.  If  the  houses  adjoining  each  other  are  so  built 
that  it  is  manifest  that  each  adjoining  inhabitant  was  intended 
to  enjoy  his  own  property  for  the  ordinary  purposes  for  which 
it  and  all  the  different  parts  of  it  were  constructed,  then  so 
long  as  the  house  is  so  used  there  is  nothing  that  can  be  re- 
garded in  law  as  a  nuisance  which  the  other  party  has  a  right 
to  prevent.  But,  on  the  other  hand,  if  either  party  turns 
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his  house,  or  any  portion  of  it,  to  unusual  purposes,  in 
such  a  manner  as  to  produce  substantial  injury  to  his  neigh- 
bor, it  appears  to  me  that  this  is  not,  according  to  principle, 
a  reasonable  use  of  his  property,  and  his  neighbor,  showing 
substantial  injury,  is  entitled  to  protection."  And  in  that 
very  case  Lord  Justice  Millish  said,  that  certain  noises,  like 
the  noise  of  a  pianoforte  in  a  neighbor's  house,  or  the  noise 
of  a  neighbor's  children  in  a  nursery,  we  must  always  expect, 
and  must  to  a  considerable  extent  put  up  with.  In  the  city 
of  New  York,  various  causes  have  combined  to  bring  about 
the  crowding  of  numbers  of  people  into  one  house.  Poverty 
forces  the  poor  into  tenement  houses,  and  fashion  lures  the 
well-to-do  into  French  flats.  But  there  can  be  but  one  law 
for  the  two  classes  of  dwellings,  or,  perhaps  I  might  say,  for 
both  varieties  of  that  species  of  abode  called  apartment 
houses.  The  restriction  of  the  use  of  a  baby -carriage  in  a 
French  flat  would  logically  be  followed  by  the  prevention  of 
the  use  of  sewing-machines  in  tenement  houses.  Certainly, 
the  noise  of  an  ordinary  sewing-machine  must  be  quite  as 
offensive  as  that  of  a  parlor  carriage,  and  the  day-laborer 
needs  rest  and  sleep  quite  as  much  as  the  dweller  in  a  French 
flat ;  and  yet,  no  man  would  approve  the  enjoining  of  the 
seamstress  from  stealing  a  few  hours  from  night  for  the  pur- 
suit of  her  trade.  It  is  true  that  no  laborer  is  likely  to  com- 
plain of  any  disturbance  of  his  sleep,  for  "  weariness  can  snore 
upon  the  flint,  when  restive  sloth  finds  the  down  pillow 
hard ;  "  but  that  consideration  does  not  change  the  principle. 
Where  a  man  makes  himself  one  of  a  hundred  gathered  under 
one  roof,  and  selects  as  his  home  a  house  so  flimsily  built 
that  the  tread  of  a  woman's  bare  foot  upon  a  heavily  car- 
peted floor  makes  a  vibration  to  be  complained  of  by  those 
living  on  the  floor  below,  he  cannot  expect  the  immunity 
from  noise  and  disturbance  which  he  would  enjoy  in  a  house 
occupied  by  his  own  family  alone,  nor  can  he  restrain  other 
occupants  from  any  us'e  of  their  own  apartments  consistent 
with  good  neighborship,  and  with  a  reasonable  regard  for 
the  comfort  of  others.  If  the  rocking  of  a  cradle,  the  wheel- 
ing of  a  carriage,  the  whirring  of  a  sewing-machine,  or  the 
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discord  of  ill-played  music,  disturb  the  inmates  of  an  apart- 
ment house,  no  relief  by  injunction  can  be  obtained  unless 
the  proof  be  clear  that  the  noise  is  unreasonable,  and  made 
without  due  regard  to  the  rights  and  the  comfort  of  other 
occupants.  The  situation  of  the  dwellers  in  apartments, 
whilst  it  has  its  advantages,  must  be,  in  some  respects,  less 
agreeable  than  that  of  those  who  occupy  a  whole  house. 
They  cannot  expect  the  same  quiet  and  repose.  The  man 
who  lives  in  a  hotel  must  not  be  surprised  if  roused  from 
sleep  by  the  heavy  foot  of  some  guest  passing  by  his  door  at 
an  unseasonable  hour.  Nor  ought  the  plaintiff  to  have  been 
surprised  by  the  use  of  any  ordinary  means  which  the  de- 
fendant might  employ  to  lull  his  sick  child  to  sleep.  No 
man  has  a  right  to  such  immunity  from  noise  that  his  neigh- 
bor cannot  stir  in  his  own  room.  There  is  nothing  in  the  affi- 
davits to  lead  me  to  the  conclusion  that  the  defendant,  in 
having  this  carriage  instead  of  a  cradle,  made  a  use  of  his 
apartments  which,  in  view  of  the  plaintiff's  right  to  quiet  and 
repose,  was  unreasonable.  It  is  probable  that  a  cradle  swing- 
ing upon  pivots  set  in  stationary  standards  would  have 
answered  the  purpose  as  well  as  the  carriage,  and  as  it  would 
make  no  noise,  good  neighborship  might  suggest  the  use  of 
it;  as  matter  of  law,  however,  if  the  defendant  himself  were 
taken  sick,  and  obliged  to  walk  the  floor  all  night  through 
pain,  the  plaintiff  Avould  have  no  right  to  insist  that  he 
should  put  on  india-rubbers.  As  has  been  said,  each  case 
must  stand  by  itself ;  and  where  people  indulge  their  incli- 
nation to  be  gregarious  they  must  not  expect  the  quiet  that 
belongs  to  solitude. 

The  injunction   must  be  dissolved,  with  $10    costs   to 
defendant  Higginson. 

Motion  denied  and  temporary  injunction  dissolved,  with 
costs  to  defendant  Higginson. 
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IN  THE  MATTER  OF  THE  ASSIGNMENT  or  JOHN  A.  CUR- 
RIER, FOR  THE  BENEFIT  OF  CREDITORS. 

[SPECIAL  TERM.] 

(Decided  October  3d,  1878.) 

Under  the  General  Assignment  Act  of  1877,  all  the  creditors  whose  names  appear  in 
the  schedules  of  the  assignor  with  the  proper  statement  of  their  claims,  and 
whose  claims  are  not  contested,  are  entitled  to  their  dividends  from  the  assigned 
estate,  even  though  their  claims  are  not  presented  to  the  assignee  after  advertise- 
ment. 

The  former  rule  in  equity  cutting  off  from  a  dividend  such  creditors  as  did  not  ap- 
pear after  advertisement  and  prove  their  claims  before  a  referee  appointed  in  a 
suit  for  an  accounting  and  settlement  of  the  estate,  as  laid  down  in  Kerr  v.  Blod- 
yett  (48  N.  Y.  62) :  held,  not  applicable  under  the  general  assignment  act. 

In  proceedings  under  the  general  assignment  acts  (L.  1877,  chap.  46(5,  §  26  ;  L.  1878, 
chap.  318,  §  20),  neither  costs  nor  counsel  fees,  payable  out  of  the  assigned  estate, 
can  be  allowed  to  parties  other  than  the  assignee. 

The  stipulation  of  counsel  as  to  the  compensation  to  be  allowed  a  referee  appointed 
in  such  proceedings  is  not  binding  upon  the  court,  as  it  does  not  come  within  § 
313  of  the  Code  of  Procedure,  which  refers  to  civil  actions  only  ;  and  a  greater 
allowance  than  $5  for  eacli  sitting  and  $3  for  each  adjournment  in  an  ordinary 
reference  to  pass  an*  assignee's  account,  held  to  be  unreasonable  and  disallowed, 
notwithstanding  a  stipulation  allowing  a  larger  sum. 

MOTION  to  confirm  the  report  of  John  A.  Bryan,  a  referee 
appointed  to  take  and  state  the  account  of  an  assignee,  under 
a  general  assignment  for  the  benefit  of  creditors,  and  for  the 
settlement  of  allowances  to  counsel. 

The  facts  are  stated  in  the  opinions  of  the  court. 

D,  Noble  Rowan,  for  assignee. 

John  A.  Mapes  $  N*  B.  Cook,  for  creditors. 

JOSEPH  F.  DALY,  J. — The  assignee  having  advertised  for 
creditors  to  present  to  him  their  claims  with  the  vouchers 
therefor  duly  verified,  pursuant  to  section  4  of  the  act, 
chapter  466,  laws  of  1877,  and  a  limited  number  only  of  the 
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creditors  named  in  the  assignor's  schedules  having  appeared 
and  proved  their  claims,  these  creditors  and  the  assignee 
now  contend  that  all  the  other  schedule  creditors  are  cut 
off  from  any  share  of  the  estate.  The  authority  relied  on  is 
Kerr  v.  Blodgett  (48  N.  Y.  62).  It  was  there  held  that  in 
an  action  in  equity  (commenced  prior  to  the  passage  of  the 
General  Assignment  Act  of  1860)  by  the  creditor  of  an  as- 
signor, on  his  own  behalf,  and  on  behalf  of  all  other  cred- 
itors of  the  assignors,  against  the  assignee  for  an  accounting, 
it  was  according  to  the  practice  of  the  courts  of  equity  to 
make  an  interlocutory  order  referring  the  account  of  the  as- 
signee, and  directing  advertisement  to  be  made  for  creditors 
to  present  their  claims  to  the  referee,  and  decreeing  distri- 
bution of  the  estate  among  those  only  who  proved  their 
claims ;  and  that  the  interlocutory  order  was  for  the  benefit 
of  all  the  creditors,  and  bound  them  all  whether  they  had 
actual  notice  or  not ;  and  that  after  the  estate  was  distrib- 
uted, a  creditor  who  had  failed  to  appear  and  prove  his 
claims,  after  such  advertisement,  had  no  remedy. 

In  an  accounting  under  the  general  assignment  acts 
(L.  1877,  c.  468 ;  L.  1878,  c.  318),  the  court  has  no  power 
to  make  an  order  requiring  creditors  to  appear  and  prove 
their  claims  or  be  excluded  from  any  share  of  the  assigned 
estate.  The  advertisement  for  claims  autho'rized  by  section 
4  of  the  act  of  1877  is  made  by  the  assignee,  and  nothing  in 
the  act  can  be  construed  into  a  provision  cutting  off  from  a 
distributive  share  a  creditor  who  does  not  present  his  claim. 
The  advertisement  ordered  in  equity  suits  requires  the  cred- 
itors to  appear  before  a  referee,  who  exercises  judicial  func- 
tions in  examining,  allowing  and  rejecting  claims  presented. 
The  assignee  has  no  such  judicial  power. 

The  creditors  of  the  assignor,  whose  names  appear  on 
the  schedules  as  creditors,  with  the  proper  statement  of  their 
claims,  need  not,  unless  such  claims  are  contested,  present 
their  demands  to  the  assignee  in  order  to  obtain  a  dividend. 
The  filing  of  the  schedules  in  court,  under  the  provisions  of 
the  act  (sec.  3),  is  a  presentation  to  the  court  of  the  claims 
therein  admitted,  and  is  prima  facie  evidence  of  the  in- 
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debtedness  of  the  assignor  to  the  persons  named  as  creditors. 
The  fact  is  before  the  court  and  cannot  be  ignored. 

Before  the  passage  of  the  general  assignment  acts  there 
was  no  provision  of  law  requiring  the  making  up,  verifying 
and  filing  schedules  in  cases  of  assignments  for  the  benefit 
of  creditors.  There  was  no  method  by  which  the  court 
could  ascertain  who  were  the  creditors  of  the  assignor  ex- 
cept by  advertisement,  which  was  always  directed  in  the 
interlocutory  judgment.  Such  persons  only  as  appeared  be- 
fore the  referee  and  proved  their  claims  were  deemed  to 
have  claims  ;  and  the  court  was  ignorant  that  others  existed. 
In  cases  under  the  general  assignment  acts  the  proof  of  the 
claim  is  before  the  court,  the  assignee  and  the  referee,  duly 
presented  and  verified  by  the  assignor. 

One  object  of  advertising  for  claims  under  section  4  of 
the  act  is  to  notify  creditors  whom  the  assignor  may  have 
omitted  (either  intentionally  or  unintentionally)  from  his 
schedules  to  come  and  present  their  claims  to  the  assignee. 
It  is  also  intended  to  relieve  the  assignee  from  the  necessity 
of  giving  notice  of  the  subsequent  proceedings  in  accounting 
to  creditors  who  have  not  presented  their  claims  (section  12, 
sub.  13) ;  but  nothing  in  the  act  warrants  the  construction 
that  it  intended  to  cut  off  from  participation  in  the  fund 
creditors  whose  claims  have  been  presented  and  authenti- 
cated by  the  assignor  in  his  schedules,  and  who  have  not 
come  forward  (their  claims  not  being  attacked)  to  make 
further  proof.  Under  section  4,  after  advertisement,  a 
creditor  is  not  bound  to  do  more  than  present  his  claim  to 
the  assignee.  This  has  been  already  done  for  him  by  the 
assignor.  He  has  no  proofs  to  produce,  because  the  assignee 
has  no  judicial  power  to  examine  and  determine  upon  proofs. 
Disputes  as  to  claims  are  to  be  tried  before  a  referee  or  jury 
on  special  order  of  the  court  (section  26),  and  parties  who 
unsuccessfully  dispute  a  claim  must  pay  the  costs  of  the 
litigation.  Unless  an  order  be  made  under  the  26th  section 
for  the  trial  of  disputed  claims,  and  after  due  notice  to  the 
creditor  whose  claim  is  attacked,  no  creditor  is  bound  to 
come  to  the  assignee  or  referee  with  his  proofs. 

Report  referred  back. 


122  COURT  OF  COMMON  PLEAS. 

Matter  of  Currier. 

Upon  the  question  of  allowances  arising  in  the  same  mat- 
ter the  following  opinion  was  delivered  : — 

JOSEPH  F.  DALY,  J. — There  is  no  authority  for  allowing 
costs  and  counsel  fees  in  proceedings  under  the  general  as- 
signment acts  (L.  1877,  c.  466,  §  26  ;  L.  1878,  c.  318,  §  26)  to 
parties  other  than  the  assignee,  payable  out  of  the  assigned 
estate.  Whatever  may  have  been  the  power  of  the  court 
or  judge  prior  to  the  amendments  of  the  act  above  cited,  the 
latter  leave  no  doubt  on  the  subject.  They  contain  (sec.  26) 
tin  express  enactment  as  to  counsel  fees  and  costs.  The  en- 
actment is  connected  with  the  authority  vested  in  the  court, 
to  order  a  trial  before  a  referee  or  by  a  jury  of  any  disputed 
claim  or  matter  arising  under  the  provisions  of  the  act,  and 
further  provides  that  the  court  may,  in  its  discretion,  award 
reasonable  counsel  fees  and  costs  and  determine  which  party 
shall  pay  the  same.  The  statute  plainly  intends  the  power 
to  award  costs  and  counsel  fe-es  shall  be  confined  to  cases  of 
disputed  claims  and  matters,  and  that  the  party  to  the  dis- 
pute who  has  unsuccessfully  prosecuted  or  defended  shall 
pay  his  adversary  reasonable  costs  and  counsel  fees.  This 
provision  adequately  protects  all  parties. 

The  legislature  evidently  appreciated  the  danger  of  en- 
couraging litigation  in  assignment  cases,  and  has  prevented 
any  waste  of  the  funds  in  the  assignee's  hands  by  such 
means.  The  creditors  of  each  estate  are  numerous,  and 
reasonable  pretexts  are  not  wanting  for  each  to  employ 
counsel,  a  moderate  allowance  to  whom  would,  in  nearly 
every  case,  absorb  all  the  fund.  If  a  creditor  wishes  his 
interest  protected,  and  employs  counsel  for  the  purpose,  he 
must  expect  to  pay  for  the  service  out  of  his  own  pocket  and 
not  to  charge  the  shares  of  all  the  other  creditors  with  the 
expense.  It  may  be  said  that  the  exertions  of  a  single 
creditor  will,  by  cutting  off  improper  claims  of  other  pre- 
tended creditors,  or  b}r  sifting  the  assignee's  accounts, 
materially  swell  the  fund,  which  should  then  pay  for  the 
common  benefit.  But  the  statute  gives  the  court  power  to 
inflict  costs  and  counsel  fees  on  defeated  claimants  and 
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assignees  in  such  cases,  which  costs  and  counsel  fees  will  in- 
demnify the  creditor  exerting  himself  in  the  way  suggested. 
If,  upon  the  accounting  of  the  assignee  it  should  appear  that 
the  latter  has  contested  unjustly,  creditors  who  have  suc- 
ceeded in  cutting  down  his  charges,  or  increasing  the  sum 
with  which  he  is  chargeable,  may  have  costs  against  him 
personally,  but  not  against  the  fund.  There  would  be  no 
protection  against  the  obstinacy  or  fraud  of  the  assignee  if 
the  fund  and  not  he  paid  the  expense  of  bringing  him  to 
terms  ;  and  it  is  easy  to  see  that  if  the  cost  of  all  the  litiga- 
tions that  might  arise  in  connection  witli  these  insolvent 
assignments  were  chargeable  upon  the  fund,  litigation  of  one 
form  or  another  would  not  cease  until  the  fund  were  ex- 
hausted. 

There  is  no  authority,  therefore,  for  the  allowances  out 
of  the  fund  asked  for  by  the  nine  counsel  who  have  appeared 
on  this  accounting.  The  creditor  who  instituted  the  pro- 
ceeding to  compel  the  assignee  to  account  cannot  have  costs, 
because  the  assignee  responded  promptly.  Nor  are  the  other 
creditors  entitled  to  bills  of  costs  against  him,  as  lie  has  not 
impeded  their  investigation  into  his  accounts,  nor  been  con- 
victed of  any  improper  conduct. 

The  counsel  fees  paid  by  the  assignee  to  his  mvn  counsel 
in  protecting  the  assignment  and  the  fund  seem  to  be  proper. 
They  are,  however,  large  enough  to  cover  the  expenses  of 
this  accounting,  and  no  other  allowance  should  be  made. 

The  assignee's  counsel  and  the  several  counsel  for  cred- 
itors entered  into  a  stipulation  to  allow  the  referee  to  whom 
the  accounts  were  referred  a  certain  rate  of  compensation. 
This  stipulation  is  not  binding  on  the  court,  as  the  case  does 
not  fall  within  the  provisions  of  sec.  313  of  the  Code,  which 
refers  to  civil  actions  only._  I  do  not  regard  as  reasonable 
a  greater  allowance  than  $3  for  each  adjournment,  and  85 
for  each  sitting,  in  an  ordinary  reference  to  pass  an  assignee's 
account.  The  disbursement  for  referee's  fees  must  be  con- 
fined to  an  allowance  on  that  basis. 

Ordered  accordingly. 
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IN  THE  MATTER  OF  THE  ASSIGNMENT  OF  JAMES  LEAHY  TO 
HENRY  H.  STOTESBURY,  FOR  THE  BENEFIT  OF  CREDITORS. 

[SPECIAL.  TERM.] 

(Decided  October  28th,  1878.) 

Under  the  General  Assignment  Act  of  1877,  if  no  inventory  is  filed  within  thirty 
days,  as  required  by  the  act,  the  assignment  is  void  not  only  as  to  creditors,  but 
as  between  the  parties,  and  no  proceedings  either  under  the  General  Assignment 
Act  of  1877  or  that  of  1878,  for  the  removal  of  the  person  named  in  such  assign- 
ment as  assignee,  or  for  an  accounting  by  him,  can  be  maintained. 

APPLICATION  by  Herman  Hahlo  and  others,  creditors,  for 
the  removal  of  Henry  H.  Stotesbury,  a  person  named  as 
assignee  in  an  assignment  made  by  James  Leahy,  from  the 
office  of  assignee,  and  to  compel  an  accounting. 

Blumemtiel  $•  Ascher,  for  application. 
James  Dunne,  opposed. 

JOSPEH  F.  DALY,  J. — The  General  Assignment  Act  of 
1877  (§  3,  subd.  5),  provides  and  declares  that  in  case  an  in- 
ventory shall  not  be  made  and  filed  within  thirty  days  by 
the  debtor  or  the  assignee  the  assignment  shall  be  void. 
This  express  enactment  cannot  be  disregarded  nor  limited. 
An  assignment  declared  void  is  as  if  it  had  never  been. 
There  are  no  longer  assignors  or  assignees.  If  the  person 
named  as  assignee  have  property  which  he  received  under 
the  void  instrument,  he  has  no  title  to  it ;  it  may  be  seized 
on  process  against  the  assignors,  and  its  proceeds  in  the 
"  assignee's  "  hands  may  be  reached  by  appropriate  actions 
by  any  creditor.  But  no  trust  based  upon  the  assignment 
as  a  valid  instrument  can  be  enforced,  because  the  assign- 
ment does  not  exist.  Proceedings  under  the  General  Assign- 
ment Acts  of  1877  and  1878  affirm  the  existence  of  an  assign- 
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ment,  and  if  there  be  no  assignment  the  proceedings  cannot 
be  maintained. 

Such  is  the  position  of  the  parties  before  me.  The  as- 
signment of  James  Leahy  to  Henry  H.  Stotesbury  was  dated 
and  made  on  December  llth,  1877,  pursuant  to  the  statute 
first  cited.  The  assignee  accepted  the  trust  pursuant  to  the 
first  section  of  the  statute.  But  no  inventory  or  schedule 
was  ever  filed  by  the  debtor  or  by  the  assignee  pursuant  to 
the  third  section  of  the  act.  It  followed  that  after  thirty 
days,  or  on  January  llth,  1878,  the  assignment  was  void. 
This  left  the  title  of  all  the  property  in  the  assignor.  He 
sold  it  afterwards  by  a  regular  bill  of  sale  to  the  assignee, 
who  secured  or  paid  to  the  creditors  of  the  assignor  a  com- 
position of  thirty  per  cent.  The  petitioning  creditors  did 
not,  as  they  claim,  join  in  the  agreement  for  thirty  per  cent., 
and  now  claim  the  right  to  call  the  assignee  to  account. 
This  cannot  be  done  under  the  general  assignment  acts,  as 
before  stated.  If  Stotesbury  be  a  trustee  for  the  creditors 
under  the  arrangement  by  which  he  took  the  estate,  an  ac- 
counting may  be  had  by  suit  in  equity. 

It  is  claimed  by  the  petitioners  that  the  effect  of  the  act 
of  1877  is  to  make  the  assignment  void  as  to  creditors,  but 
to  leave  it  valid  as  between  the  parties  to  it.  No  such 
limitation  is  to  be  found  in  the  statute.  Where  such  an 
effect  is  intended,  as  in  the  statute  of  frauds,  appropriate 
language  is  used  to  express  the  intention.  In  this  case  the 
enactment  is  general  and  absolute. 

The  statute  of  1878  (general  assignment  act  amended) 
does  not  help  the  case,  as  the  assignment  became  void  before 
the  latter  statute  was  passed. 

Petition  denied,  $10  costs. 
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MELANCTHON  W.  BORLAND,  Plaintiff,  against  AUGUSTUS 
ALLEOND  et  al.  Defendants. 

[SPECIAL  TERM.] 

(Decided  November  2d,  1878.) 

The  costs  to  be  allowed  on  a  reference  to  ascertain  the  party  entitled  to  the  surplus 
moneys  in  foreclosure  cases  are  costs  of  motion  only,  so  far  as  costs  are  payable 
out  of  the  fund. 

Whether  a  trial  fee  on  such  a  reference,  where  a  claim  is  contested,  may  not  be 
properly  taxed  against  the  unsuccessful  contestant,  Quaere, 

MOTION  to  confirm  the  report  of  a  referee  as  to  surplus 
moneys  and  for  costs.  The  action  was  for  the  foreclosure 
of  a  mortgage.  The  motion  was  made  on  behalf  of  Charles 
F.  Smith,  a  defendant  in  the  action  and  a  claimant,  on  whose 
behalf  also  the  motion  for  the  reference  was  made.  There 
was  no  opposition  made  before  the  referee  to  the  claim  of 
Smith.  Upon  the  motion  he  asked  for  the  costs  allowed  in 
civil  actions  before  and  after  notice  of  trial  and  a  trial  fee. 

The  motion  was  opposed  by  Wilkening,  another  claim- 
ant. 

Starr  $  Ruggles,  for  motion. 
AsTibel  P.  Fitch,  opposed. 

JOSEPH  F.  DALY,  J. — The  costs  to  be  allowed  on  a  refer- 
ence to  ascertain  the  party  entitled  to  the  surplus  moneys 
in  foreclosure  cases  are  costs  of  motion  only,  so  far  as  the 
costs  are  payable  out  of  the  fund.  This  I  regard  as  the  proper 
rule  under  the  authorities,  although  no  distinction  is  therein 
made  between  costs  chargeable  upon  the  fund  and  costs  in 
favor  of  a  successful  contestant  against  other  claimants  upon 
the  fund.  (  Wellington  v.  Ulster  Ice  Co.,  5  Weekly  Dig.  104  ; 
Elwell  v.  Robbins,  43  How.  Pr.  108  ;  N.  Y.  Life  Ins.  Co.  v. 
Vanderbilt,  12  Abb.  Pr.  462 ;  McDermot  v.  Hennesy,  9  Hun, 
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59.)  The  owner  of  the  equity  of  redemption  should  not  be 
made  to  suffer  by  reason  of  a  litigation  between  rival  claim- 
ants in  which  he  takes  no  part ;  these  claimants  should  be 
chargeable  as  between  each  other  with  the  expenses  of  the 
contest,  and  it  may  be  that  a  trial  fee  in  addition  to  motion 
costs  would  be  properly  taxable.  Although  the  determina- 
tion is  summary  in  its  nature,  the  mode  of  ascertaining  the 
priorities  of  liens  is  in  no  way  different  from  an  ordinary 
trial  of  issues  by  a  referee.  (JElwdl  v.  Rollins,  supra.} 

As  I  understand,  the  claim  here  is  for  payment  out  of  the 
fund.  The  costs  of  motion  only  should  be  allowed,  i.e.,  for 
two  motions  at  $10  each,  besides  referee's  fees,  taxed  at  i>75, 
and  disbursements  under  the  cases  cited. 

Ordered  accordingly. 


LEVI   A.  LOCKWOOD,  AS  EXECUTOR,  &c.,  Plaintiff,  against 
ROSE  Fox  et  al.  Defendants.     (Four  actions.) 

[SPECIAL  TERM.] 

(Decided  November  6th,  1878.) 

Equitable  actions,  e.g.,  actions  for  the  foreclosure  of  mortgages  on  real  estate, 
could  not  be  consolidated  under  the  Revised  Statutes  or  the  old  Code,  and  under 
the  new  Code  the  rule  is  the  same. 

MOTION  to  consolidate  four  actions  for  the  foreclosure  of 
mortgages  on  real  estate. 

James  A.  Deering,  for  motion. 
D.  G-.  Crosly,  opposed. 

JOSEPH  F.  DALY,  J. — Before  the  new  Code  actions  for 
the  foreclosure  of  mortgages  upon  real  estate  could  not  be 
consolidated.  (Grant v.  Spencer,  cited  Voor.  Code,  6th  Ed., 
p.  257,  note  i.)  The  provisions  of  the  Revised  Statutes  have 
uniformly  been  held  to  apply  to  actions  at  law  only.  (2  R. 
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S.  383,  §  36,  2  Wait's  Pr.  555.)  And  since  the  new  Code 
went  into  operation  the  Supreme  Court  at  special  term  has 
held  the  rule  to  be  the  same  as  before.  {Beck  v.  Ruggles, 
Daily  Reg.  Sept.  19th,  1878.)  The  language  of  the  new  en- 
actment (Code,  §  817),  which  is  nearly  identical  with  that 
of  the  Revised  Statutes,  clearly  indicates  that  the  legislature, 
having  the  uniform  practice  and  current  of  decisions  under 
that  statute  under  consideration  at  the  time  of  the  new  en- 
actment, did  not  intend  a  change  in  the  law. 

Motions  denied,  with  $10  costs. 


JARVIS  B.  SMITH    et    al.  Plaintiffs,  against   GILBERT  J. 
BAILY  et  al.  Defendants. 

[SPECIAL  TEEM.] 

(Decided  November  15th,  1878.) 

Under  the  mechanic's  lieu  law  the  right  of  a  sub-contractor  to  file  a  notice  of 
claim,  and  acquire  a  lien  and  the  right  to  payment  out  of  moneys  due  the  con- 
tractor from  the  owner  of  the  premises  against  which  the  lien  is  filed,  is  not  cnt 
off  by  an  assignment  for  the  benefit  of  creditors,  made  by  the  contractor  before 
the  filing  of  the  lieu. 

The  assignee  in  such  a  case  has  a  right  to  contest  the  validity  of  the  lieu  upon 
every  ground  available  to  the  owner  of  the  premises. 

Where  a  notice  of  lien  filed  by  a  sub-contractor  stated  that  the  claimants  were  to 
furnish,  ready  to  be  put  up.  certain  portions  of  the  doors,  blinds,  &c.,  for  the  new 
house  then  being  erected  by  B.  and  C.  (the  contractors)  thereinafter  described, 
under  a  contract  between  them  and  the  owner  of  said  building  to  do  all  the  car- 
penter work  and  furnish  materials  therefor  on  said  building, — Held,  that  this  was 
a  sufficient  statement  that  the  materials  were  purchased  to  be  used  in  the  con- 
struction of  the  building. 

A  notice  of  lien  filed  by  a  sub-contractor,  stating  that  "  the  bill  hereto  annexed  con- 
tains a  correct  statement  of  the  work  done  and  the  moneys  paid  and  the  balance 
due,''  and  having  such  bill  annexed,  fulfils  the  statutory  requirement  that  the 
notice  should  state  that  the  amount  demanded  is  one  existing  after  deducting 
all  just  credits  and  offsets. 

A  notice  of  lien  filed  by  a  aub-contractor  which,  after  setting  forth  the  terms  of  the 


NEW  YORK— NOVEMBER,  1878.  129 

Smith  v.  Baily. 

contract  by  which  it  was  agreed  "  that  the  work  and  materials  were  to  be  paid 
for  in  cash  as  delivered,"  states  that  "  all  the  work  and  materials  for  which  said 
claim  is  made  has  been  dono,"  and  that  the  claim  is  "  for  work,  labor  and  mate- 
rials done,  performed,  and  furnished,"  fulfils  the  statutory  requirement  that  the 
notice  should  state  whether  all  the  work  or  materials  for  which  the  claim  is  made 
has  been  actually  performed  or  furnished,  and  if  not,  how  much  of  it 
The  notice  of  lien  of  a  sub-contractor,  where  no  part  of  his  contract  is  in  writing, 
need  not  contain  any  statement  of  that  fact. 

TRIAL  at  special  term. 

This  action  was  brought  to  foreclose  a  mechanic's  lien 
on  premises  No.  571  Second  Avenue,  in  the  city  of  New  York, 
filed  by  the  plaintiffs,  Jarvis  B.  Smith  &  Co.,  sub-contractors. 

The  defendants  Baily  &  Eldred  were  contractors,  the 
defendant  Mrs.  Mary  A.  Cavanagh  was  the  owner,  the 
defendant  James  Cavanagh  was  her  husband  and  agent, 
and  the  defendant  John  I.  Lawrence  was  an  assignee  for  the 
benefit  of  the  creditors  of  Baily  &  Eldred,  who  became  insol- 
vent before  the  completion  of  their  contract,  and  while  a  por- 
tion of  the  contract  price  was  not  yet  paid  them. 

After  the  filing  of  notice  of  lien  by  the  plaintiffs,  James 
Cavanagh,  as  agent  of  his  wife,  deposited  with  the  county 
clerk  sufficient  of  the  moneys  remaining  unpaid  Baily  & 
Eldred  to  meet  the  amount  claimed  by  plaintiffs. 

The  action  was  defended  by  the  assignee. 

It  appeared  by  the  testimony  that  although  the  plaintiffs 
were  sub-contractors  by  virtue  of  a  contract  with  the 
defendants  Baily  &  Eldred,  the  latter  did  some  work  for  the 
former,  and  the  amount  claimed  was  a  balance  after  credit- 
ing the  value  of  this  work. 

W.  T.  Birdsall,  for  plaintiffs. 

James  0.  Quinn,  for  Cavanagh  and  wife,  defendants. 

8.  R.  Johnson,  for  John  I.  Lawrence,  assignee,  defendant. 

JOSEPH  F.  DALY,  J. — The  right  of  a  sub-contractor  to 
file  notice  of  claim,  and  acquire  a  lien  and  the  right  to  pay- 
ment out  of  moneys  due  the  contractor,  is  not  cut  off  by  an 
assignment  for  the  benefit  of  creditors  made  by  the-  contrac- 
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tor  before  the  filing  of  the  lien  (Oates  v.  Haley,  1  Daly,  338  ; 
Mandeville  v.  Reed,  13  Abb.  Pr.  173  [Ct.  App.]).  But  the 
assignee  has  the  right  to  contest  the  validity  of  the  lien 
-upon  every  ground  available  to  the  owner  of  the  premises. 
The  contractor  has  the  right  to  show  its  invalidity  for  failure 
to  comply  with  the  statutory  requirements.  Although,  on 
failure  of  the  lien,  a  personal  judgment  may  be  rendered  in 
the  action  against  him,  and  in  favor  of  the  sub-contractor, 
for  the  debt,  such  judgment  cannot  be  satisfied  out  of  the 
moneys  due  him  from  the  owner,  unless  a  valid  lien  upon 
them  has  been  acquired.  In  the  absence  of  a  lien  the  judg- 
ment is  to  be  collected  by  execution  against  the  contractor 
in  the  ordinary  manner.  The  fund  is  subject  to  the  lien, 
not  to  the  mere  claim  or  debt.  The  contractor  having  the 
right  to  contest  the  lien,  his  assignee  has  the  same  right. 
The  objections  taken  by  the  assignee  to  the  lien  are  : — 

I.  That  it  does  not  state  that  the  materials  were  pur- 
chased to  be  used  in  the  construction  of  the  building. 

This  seems  to  be  unfounded.  The  lien  notice  states 
expressly  that  "  J.  B.  Smith  &  Co.,  the  claimants,  were  to 
furnish  ready  to  be  put  up  certain  portions  of  the  trim,  sash, 
doors  and  blinds  for  the  new  house  then  being  erected  by 
said  Baily  &  Eldred "  (the  contractors)  "  hereinafter 
described,  under  a  contract  between  them  "'  and  "  the  owner 
of  said  building  to  do  all  the  carpenter  work  and  furnish 
materials  therefor  on  said  building,"  &c. 

II.  That  the  lien  does   not   state  that  the  amount  de- 
manded is  one  existing  after  deducting  all  just  credits  and 
offsets. 

The  lien  notice  states  that  "  the  bill  hereto  annexed  con- 
tains a  correct  statement  of  the  work  done  and  the  moneys 
paid  and  the  balance  due."  This  was  held  to  be  sufficient 
in  Farley  v.  Heimburg  (G.  T.  Com.  Pleas,  April,  1878,  affirm- 
ing the  special  term).  The  court  held,  in  effect,  that  if 
there  were  no  just  credits  and  offsets  to  the  claim,  or,  if  the 
amount  stated  in  the  notice  were  in  fact  the  amount  due 
after  deducting  all  just  credits  and  offsets,  no  specific  state- 
ment of  either  fact  would  be  necessary. 
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This  decision  disposes  of  another  objection  to  the  lien, 
viz.  :  — 

III.  That  the  notice  of  lien  does  not  state  whether  the 
contract  between  the  claimant  and  the  contractor  was  in 
writing. 

From  the  reasoning  in  Farley  v.  Heimburg  (supra),  it 
would  follow  that  if  there  were  no  written  contract  it  was  not 
necessary  to  state  that  fact,  since  the  lien  act  only  requires 
that  if  the  "contract  or  any  part  thereof  is  in  writing  a  copy 
of  such  writing  must  be  filed  with  and  made  part  of  the 
claim."  (L.  1875,  c.  379,  §  5,  last  paragraph.) 

IV.  The  remaining  objection  is,  tha-t  the  lien  notice  does 
not  state  that  all  the  materials  for  which  the  claim  is  made 
have  been  actually  furnished,  and  if  not,  how  much  has  been 
furnished. 

The  lien  law  requires  tire  notice  to  contain  a  statement 
"  whether  all  the  work  or  materials  for  which  the  claim  is 
made  has  been  actually  performed  or  furnished,  and  if  not, 
how  much  of  it."  The  lien  notice  in  question,  after  stating 
the  contract  for  work  and  materials,  states  that  "  all  the 
work  and  materials  for  which  said  claim  is  made  has  been 
done,"  and  the  claim  is  stated  to  be  "  for  work,  labor  and 
materials  done,  performed  and  furnished,"  and  the  terms  of 
employment  were  that  "  the  work  and  materials  was  to  be 
paid  for  in  cash  as  delivered."  These  statements,  taken 
together,  amount  to  this,  that  the  contract  for  work  in  making 
and  delivering  the  "  trim,  sash,  doors  and  blinds  ready  to  be 
put  up,"  as  quoted  above,  was  fully  performed,  and  the  work 
delivered  when  the  lien  was  filed.  This  satisfies  the  require- 
ment of  section  5  of  the  statute. 

The  objection  that  the  complaint  shows  t-hat  the  lien  was 
not  filed  within  30  days  after  the  work  was  done  and  mate- 
rials furnished  (Gates  v.  Buddensieck^  N.  Y.  Com.  PL  Spl.  T. 
Oct.,  1878),  is  overcome  by  allowing  the  amendment  asked 
for  by  plaintiff,  by  which  the  complaint  is  conformed  to  the 
proof  that  the  work  and  material  were  done  and  furnished 
within  30  days  before  the  filing  of  the  lien. 

It  very  clearly  appears  from  the  evidence  (Mr.  Eldred's 
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testimony)  that  $70  60  of  Baily  &  Eldred's  claim  against 
J.  B.  Smith  &  Co.  was  credited  by  the  latter  on  a  bill  for 
work  in  26th  Street  to  the  same  amount,  and  that  this  was 
satisfactory.  The  balance  of  Baily  &  Eldred's  claim,  viz.  : 
$83  35,  was  all  that  was  left  to  be  deducted  from  J.  B. 
Smith  &  Co.'s  work  on  the  premises  against  which  the  lien 
was  filed.  Credit  having  been  given  for  it,  the  lienors  are 
entitled  to  judgment  for  the  full  amount  of  their  lien  with 
costs  against  the  estate  of  the  assignor. 

Judgment  for  plaintiffs. 


ISAAC    DEUTSCH,   Appellant,   against    BERNARD    REILLY, 
SHERIFF,  &c.,  Respondent. 

(Decided  December  2d,  1878.) 

When  a  sheriff,  under  a  warrant  of  attachment,  seizes  property  in  the  possession  of 
and  owned  by  a  person  other  than  the  one  against  whose  property  the  warrant  is 
issued,  he  is  liable  in  an  action  of  replevin  to  such  person. 

The  sheriff  cannot  defend  his  seizure  on  the  ground  that  the  property  had  been  con- 
voyed to  the  claimant  by  the  defendant  in  the  attachment  suit  with  intent  to 
defraud  his  creditors,  since  the  plaintiff  in  the  attachment  suit,  not  being  a  judg- 
ment creditor  of  the  one  making  the  transfer,  cannot  attack  it  on  that  ground. 

APPEAL  by  the  plaintiff  from  an  order  of  the  general 
term  of  the  Marine  Court  of  the  city  of  New  York,  affirming 
an  order  of  that  court  made  at  a  trial  term,  granting  a  mo- 
tion made  by  the  defendant  upon  the  minutes  for  a  new  trial. 

This  action  was  brought  by  Isaac  Deutsch  to  recover 
personal  property  seized  by  the  defendant,  as  sheriff  of  the 
city  and  county  of  New  York,  under  an  attachment  against 
tlie  property  of  Simon  H.  Friedman,  the  defendant,  in  an 
action  in  the  Marine  Court  brought  by  John  Eagan.  At  the 
trial,  plaintiff  introduced  evidence  showing  that  he  had 
bought  the  property  in  question  from  Friedman,  and  was  in 
possession  of  it  when  the  attachment  was  levied,  and  that 
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the  attachment  had  been  vacated  by  the  general  term  of  the 
Marine  Court.  The  defendant  read  the  warrant  of  attach- 
ment in  evidence,  and  offered  to  prove  the  sale  from  Fried- 
man to  Deutsch  a  mere  cover,  and  that  the  property  was 
Friedman's.  Upon  objection  by  the  plaintiff  this  evidence 
was  excluded,  and  defendant  excepted. 

The  jury,  to  whom  was  submitted  only  the  question  of 
value  of  the  property,  returned  a  verdict  for  plaintiff. 

Johnson,  Cantine  $  Deming,  for  appellant. 
Vanderpool,  Green  £  Owning,  for  respondent. 

CHABLES  P.  DALY,  Chief  Justice. — The  question  in 
this  ease  is  a  very  plain  one.  The  attachment  was  an  ample 
protection  to  the  sheriff  as  against  the  defendant  in  the  attach 
ment  whether  it  was  irregularly  issued  or  not,  for  the  sheriff 
is  bound  to  obey  the  mandate  of  the  court,  and  the  process 
protects  him.  But  it  is  no  protection  for  taking  the  property 
of  another  person  than  the  defendant;  for  that,  he  was  not 
commanded  to  do  by  the  process.  He  was  simply  command- 
ed to  take  the  property  of  the  defendant,  and  if  he  takes  the 
property  of  a  stranger  he  must  answer  to  the  stranger,  the 
same  as  any  other  wrong-doer.  (Decker  v.  Bryant,  1  Barb. 
182  ;  Frost  v.  Willard,  9  id.  440  ;  Sheldon  v.  Van  Buskirk,  2 
N.  Y.  477  ;  Bullis  v.  Montgomery,  50  N.  Y.  352.)  In  fforton 
v.  Hendershot  (1  Hill,  119),  the  case  upon  which  the  general 
term  relies,  no  such  question  existed  as  the  one  presented 
here;  for  tl  ere  the  constable  against  whom  the  action  was 
brought  took  the  property  of  the  defendant  in  the  attachment, 
as  he  was  commanded  by  it  to  do ;  and  the  court  held  that 
the  attachment,  though  void,  protected  the  officer  who,  as 
he  was  l>oiind  to  do,  had  simply  obeyed  its  mandate.  No 
such  question,  therefore,  was  presented  or  passed  upon,  as 
taking  the  property  of  a  party  who  was  not  the  defendant  in 
the  attachment.  Where  that  is  done  it  is  wholly  immaterial 
whether  the  attachment  was  void  or  valid  ;  for  in  neither  case 
does  it  afford  any  protection  to  the  officer  for  doing  an  act 
which  he  was  not,  by  the  process,  commanded  to  do. 
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If  the  property,  although  belonging  to  the  plaintiff,  had 
been  in  the  possession  of  the  defendant  in  the  attachment 
when  it  was  taken,  then,  as  this  was  an  action  of  replevin,  a 
question  would  have  arisen  as  to  whether  the  action  could 
be  maintained ;  for  it  has  been  held  that  where  property 
levied  upon  by  execution  was,  at  the  time  of  the  levy,  in  the 
possession  of  the  defendant  in  the  execution,  replevin  will 
not  lie  against  the  sheriff  for  property  thus  taken,  as  in  the 
custody  of  the  law  (Hall  v.  Tuttle,  2  Wend.  475)  ;  but  if 
taken  out  of  the  possession  of  one  not  the  defendant  in  the 
execution,  replevin  will  lie,  for  it  is  not  then  in  the  custody 
of  the  law.  (Clark  v.  Skinner,  20  Johns.  465.) 

The  property  in  this  case,  when  it  was  taken  by  the 
sheriff,  was  not  in  the  possession  of  Friedman,  the  defendant 
in  the  attachment,  but  in  the  possession  of  the  plaintiff,  to 
whom  Friedman  had  sold  it  before  the  attachment  issued, 
and  replevin  would  consequently  lie  to  recover  it.  The 
defendant  offered  to  show  that  the  sale  by  Friedman  to  the 
plaintiff  was  fraudulent,  but  this  he  was  not  enabled  to  do  ; 
for,  as  between  Friedman  and  the  plaintiff,  the  transfer  was 
valid,  and  the  plaintiffs  in  the  attachment,  not  being  judg- 
ment creditors,  were  not  in  a  position  to  impeach  the  trans- 
action. The  verdict  for  the  plaintiff  was  right  ;  and  this 
being  an  appeal  from  an  order  granting  a  new  trial,  the  deci- 
sion of  the  general  term  should  be  reversed  with  the  order 
granting  a  new  trial,  and  the  judgment  rendered  for  the 
plaintiff  affirmed. 

VAN  HOESEN,  J.,  concurred. 

Order  of  the  general  term  of  the  Marine  Court  granting 
a  new  trial  reversed,  and  judgment  of  the  trial  term  affirmed, 
with  costs.* 

*  Affirmed  by  the  Court  of  Appeals. 
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JEANNETTE  SMITH,  Appellant,  against  ALBERT  H.  WHEELER, 

Respondent. 

(Decided  December  2d,  1878.) 

A  monthly  tenant  had  ceased  to  occupy  the  premises,  but  retained  the  key.  The 
landlord  insisted  upon  his  right  to  go  into  the  premises,  but  the  tenant  declared 
that  if  he  had  to  pay  the  rent  he  would  keep  them  locked  up  to  the  end  of  the 
month.  The  landlord  procured  a  tenant,  with  the  understanding  that  he  should 
have  the  premises,  notwithstanding  the  lease  to  the  existing  tenant,  and  sent  i\ 
char-woman  to  the  apartments  by  means  of  another  key  which  he  had  to  pre- 
pare them  for  the  incoming  tenant  ;  the  intention  of  the  landlord  being  to  allow 
the  new  tenant  to  take  possession  before  the  expiration  of  the  month,  and,  at 
the  same  time,  hold  the  existing  tenant  to  the  payment  of  the  rent  for  that  month. 
The  existing  tenant,  when  he  found  the  char-woman  working  in  the  house,  turned 
her  out  and  took  the  keys,  whereupon  the  incoming  tenant  applied  to  him  for  the 
keys,  and  he  agreed  that  he  might  have  them  if  lie  could  obtain  the  landlord's 
consent,  upon  which  the  incoming  tenant  procured  a  written  order  from  the 
landlord's  agent  to  the  existing  tenant  to  deliver  the  keys  to  the  incoming  tenant, 
and  the  latter  went  into  possession  with  the  landlord's  acquiescence  Held,  that 
this  amounted  to  a  surrender  of  the  premises  before  the  expiration  of  the  term, 
by  the  mutual  acts  of  the  landlord  and  the  existing  tenant,  and  discharged  the 
latter  from  the  payment  of  rent  for  that  mouth. 

APPEAL  by  the  plaintiff  from  a  judgment  in  favor  of  de- 
fendant, rendered  in  the  District  Court  of  the  city  of  New 
York  for  the  Ninth  Judicial  District. 

The  action  was  brought  to  recover  $62  50,  rent  of 
certain  premises  for  the  month  of  April,  1877.  It  appeared 
on  the  trial  that  defendant  hired  the  premises  of  plaintiff  for 
one  year,  ending  May  1st,  1877,  at  the  monthly  rent  of 
<3>62  50,  payable  at  the  end  of  each  month,  and  that  the  rent 
for  the  month  of  April  was  not  paid.  The  question  litigated 
was,  whether  or  not  plaintiff  had  accepted  a  surrender  of 
the  premises  in  that  month,  and  the  evidence  held  to  prove 
such  surrender  is  stated  in  the  opinion. 

Hall  £  Blandy,  for  appellant. 
William  J.  A.  McGrrath,  for  respondent. 
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CHARLES  P.  DALY,  Chief  Justice. — The  evidence  in  this 
case  fully  sustains  the  judgment.  It  shows  very  plainly, 
although  the  plaintiff  was  the  owner  of  the  house,  and  for- 
mally signed  the  lease,  that  everything  respecting  the  nse  and 
letting  of  it  was  left  by  her  to  her  husband  ;  that  she  had 
evidently  given  him  authority  to  do  whatever  she  might  do 
herself  respecting  it.  The  defendant  had  an  auction  upon 
the  premises,  about  the  19th  of  April,  and  after  the  auction 
ceased  to  occupy,  leaving  the  key  of  the  house  with  one 
Simpson.  Smith  demanded  the  rent  for  the  month  of  April, 
and  the  defendant  refused  to  pay  it,  as  it  was  not  due  until 
the  first  of  May.  The  defendant  also  claimed  to  have 
something  allowed  to  him,  either  by  the  incoming  ten- 
ant or  by  the  landlord,  for  putting  in  weather-strips. 
and  offered  to  pay  $50  for  that  month,  which  would 
be  deducting  $12  f>0  for  the  weather-strips,  but  Smith  de- 
clined to  accept  it.  The  defendant  then  declared  that  he 
would  take  away  the  weather-strips;  and  Smith  threatened, 
if  he  did  so,  that  he  would  have  him  arrested.  Smith  em- 
ployed one  Brown,  a  real  estate  agent,  to  procure  a  tenant 
for  the  premises  for  the  following  year,  and  Brown  procured 
the  witness  Pope,  who,  as  an  inducement  to  hire  the  house  for 
a  year  from  the  first  of  May,  was  given  to  understand,  at  in- 
terviews had  personally  with  Brown  and  Smith,  that  he 
would  be  allowed  to  take  possession  before  the  first  of  May. 
He  swore  expressly  that  he  went  in  under  a  contract  and 
understanding  with  both  Smith  and  Brown  personally,  which 
was  a  separate  and  independent  thing,  and,  as  he  expressed 
it,  "  outside  of  the  lease."  It  further  appeared  that  Smith 
insisted  upon  his  right  to  go  into  the  premises  about  the 
24th  of  April ;  that  he  went  to  Simpson,  with  whom  the  de- 
fendant had  left  the  keys,  to  obtain  them,  and  upon  being 
informed  that  the  keys  had  been  given  to  a  girl  or  some  one 
to  go  into  the  house,  and  that  the  defendant  had  taken  them 
away  from  this  girl,  Smith  said  that  defendant  had  no  right 
to  them  ;  that  he  did  not  pay  his  rent,  and  that  he,  Smith, 
would  get  into  the  house  before  morning,  if  he  had  to 
break  the  door  in  ;  and  it  appeared  by  his  own  admission  that 
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he  did  get  into  the  house  by  going  in  through  the  window. 
The  woman  referred  to  was  a  char-woman,  employed  by 
Pope,  who  went  there  to  scrub  the  floors ;  and  it  appeared 
that  to  enable  her  to  get  in,  Mrs.  Smith,  the  plaintiff,  loaned 
the  woman  a  key,  thus  directly  participating  in  the  act  of 
taking  possession  for  the  incoming  tenant,  Pope.  The  in- 
tention, on  her  part  and  that  of  her  husband  and  agent,  and 
of  the  agent  he  employed,  Brown,  was  clearly  that  Pope 
should  get  in  before  the  first  of  May,  in  pursuance  of  the  un- 
derstanding between  Pope,  Smith  and  Brown.  What  Smith 
evidently  wanted  to  do,  was  to  get  Pope  in  possession  be- 
fore the  first  of  May,  and  at  the  same  time  hold  the  defend- 
ant answerable  for  the  rent  for  the  month  of  April,  and 
which  the  defendant  meant  should  not  be  accomplished,  de- 
claring that  if  he  had  to  pay  the  rent  for  the  month  of  April 
he  would  keep  possession,  as  he  was  entitled  to  do,  until  the 
first  of  May ;  and,  therefore,  when  he  found  Pope's  char- 
woman at  work  in  the  house  he  turned  her  out  and  took  the 
keys.  Pope  then  applied  to  him  for  the  keys,  and  the  plain- 
tiff gave  them  to  him  conditionally,  that  is,  upon  his  obtain- 
ing the  landlord's  consent.  Pope  then  procured  a  written 
order  from  Brown,  the  agent,  to  the  defendant,  to  deliver  the 
ke}*sto  Pope,  which  he  delivered  to  the  defendant,  and  then, 
with  the  defendant's  acquiescence,  Pope  moved  into  the 
house. 

The  justice  believed  that  the  written  order  given  by 
Brown  was  with  the  full  knowledge  and  concurrence  of  the 
plaintiff  and  her  husband  ;  and  he  was,  in  my  opinion,  fully 
justified,  upon  the  evidence,  in  assuming  this  to  have  been 
the  fact,  as  both  the  plaintiff  and  her  husband  had  previously 
attempted  to  put  Pope  in  possession,  in  pursuance  of  the 
contract  made  with  him,  without  even  the  defendant's  con- 
currence. When  the  defendant,  therefore,  required  an  order 
for  the  delivery  of  the  keys  to  Pope,  and  received  it,  fol- 
lowed as  it  was  by  Pope's  immediately  taking  possession,  it 
operated  as  a  surrender  of  the  premises  before  the  expiration 
of  the  term  by  the  mutual  acts  of  the  landlord  and  the  de- 
fendant, and  discharged  the  defendant  from  the  payment  of 
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rent  for  the  month  of  April.  It  put  an  end  to  the  lease,  and 
to  all  obligations  and  covenants  under  it,  on  the  part  either 
of  the  defendant  or  the  plaintiff,  on  the  26th  of  April,  when 
Pope,  by  their  mutual  agreement,  entered  into  and  took 
possession  of  the  premises.  The  judgment  was  therefore 
right,  and  should  be  affirmed. 

VAN  HOESEN,  J.,  concurred. 
Judgment  affirmed. 


FRANK  S.  EDMINSTER,  Respondent,  against  JAMES  COCH- 
KANE,  Appellant. 

(Decided  December  2d,  1878.) 

Where  the  defendant  covenanted  with  the  plaintiff  to  pay  him  a  certain  sum  of 
money,  provided  plaintiff  obtained  a  power  of  attorney,  duly  acknowledged, 
authorizing  plaintiff  to  receive  the  money  and  to  execute  a  bill  of  sale,  and  the 
plaintiff  procured  the  power  of  attorney,  which  was  acknowledged  by  a  notary, 
but  without  a  certificate  of  the  county  clerk  of  the  county  in  Vermont  where  the 
acknowledgment  was  made,  that  the  notary  was  a  notary  public  of  that  county, 
and  the  defendant,  after  examining  the  power,  told  plaintiff  to  take  it  to  his 
attorney,  and  the  defendant's  attorney  made  no  objection  to  the  want  of  the  certifi- 
cate, but  said  it  was  all  right.  Held,  this  amounted  to  a  waiver  of  the  certificate, 
and  that  the  defendant  could  not  take  advantage  of  that  defect  in  an  action 
brought  upon  the  covenant,  for  the  reason  that  he  or  his  attorney  should  have 
objected  to  the  want  of  certificate  at  the  time,  so  that  the  plaintiff  might  be  able 
to  supply  that  defect.  But  held  also,  that  the  waiver  should  have  been  averred  in 
the  pleading  as  an  excuse  for  full  performance,  and  could  not  be  given  in 
evidence  under  a  general  averment  of  the  performance  of  the  covenant. 

APPEAL  by  the  defendant  from  a  judgment  of  this  court 
entered  upon  a  verdict,  and  from  an  order  denying  a  motion 
fora  new  trial  made  upon  the  minutes. 

The  action  was  brought  by  Frank  S.  Edminster  upon  a 
written  covenant  made  by  the  defendant,  under  seal,  to  pay 
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plaintiff  a  sum  of  money  upon  the  condition  precedent,  that 
plaintiff  should  obtain  from  one  Harvey  Miller,  of  Vermont, 
a  power  of  attorney,  duly  acknowledged,  authorizing  plain- 
tiff to  receive  said  money  and  to  execute  a  bill  of  sale  for 
said  Miller,  and  should  exhibit  such  power  of  attorney  to 
the  defendant. 

The  complaint  set  forth  the  written  covenant,  and  alleged 
that  the  plaintiff  "  well  and  truly  performed  all  the  terms 
and  conditions  in  said  writing  contained  incumbent  upon 
him."  This  allegation  was  denied  by  the  answer. 

Upon  the  trial,  the  plaintiff  introduced  in  evidence  a 
power  of  attorney,  under  seal,  purporting  to  have  been  exe- 
cuted by  Miller  in  the  county  of  Windsor,  Vermont,  in  the 
presence  of  two  subscribing  witnesses,  and  to  have  been 
acknowledged  there  before  one  Batchelder,  a  notary  public 
of  that  county,  and  introduced  evidence  that  plaintiff  ob- 
tained this  from  Miller,  and  exhibited  it  to  defendant ;  that 
defendant  told  plaintiff  to  take  it  to  defendant's  attorney ; 
that  plaintiff  did  so,  and  that  the  attorney  said  the  paper  was 
all  right.  This  testimony  as  to  the  acceptance  by  the  de- 
fendant of  the  paper  as  duly  acknowledged,  to  the  allowance 
of  which  by  the  court  the  defendant  took  an  exception,  was 
contradicted  by  the  attorney,  who  was  called  as  a  witness 
for  the  defendant,  and  testified  that  he  told  plaintiff  that  the 
power  of  attorney  was  not  properly  acknowledged,  and  need- 
ed a  certificate  that  Batchelder  was  a  notary  public.  The 
case  was  submitted  to  the  jury  by  the  court  on  the  question 
of  fact,  whether  or  not  the  defendant  accepted  the  paper  as 
fulfilling  the  condition,  or  refused  to  accept  it  as  not  duly 
acknowledged,  and  the  jury  found  for  the  plaintiff. 

Levi  S.  Chatfield  and  Jones  Cochrane,  for  appellant. 
Wm.  H.  ODwyer,  for  respondent. 

VAN  HOESEN,  .T. — Though  a  question  might  well  have 
been  made  whether  the  power  of  attorney  did  not  comply 
with  the  terms  of  the  agreement,  inasmuch  as  the  acknowl- 
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edgment  was  in  due  form,  yet,  at  the  trial,  and  on  the  argu- 
ment of  this  appeal,  both  sides  agreed  that  the  acknowledg- 
ment ought  to  have  been  authenticated,  and  that  if  it  had 
not  beeii  waived,  the  exhibition  to  the  defendant  of  the  cer- 
tificate of  the  court  clerk  of  Windsor  County,  authenticating 
the  signature  and  the  official  character  of  the  notary,  would 
have  been  prerequisite  to  the  accruing  of  plaintiff's  right  of 
action.  Though  the  power  of  attorney  was  not  to  be  re- 
corded, it  might  be  necessary  to  use  it  as  evidence  in  an 
action  ;  and  for  that  reason,  doubtless,  both  parties  conceded 
that  the  acknowledgment  should  be  so  authenticated  that  no 
oral  proof  should  be  required  of  the  execution  of  the  instru- 
ment. It  became  necessary,  therefore,  for  the  plaintiff  to 
show  that  the  defendant  had  waived  his  right  to  have  the 
acknowledgment  properly  authenticated.  This  waiver  he 
attempted  to  show  by  proving  that  the  attorney  to  whom 
Cochrane,  the  defendant,  referred  him,  after  examining  the 
power  of  attorney  and  the  acknowledgment  of  the  notary, 
raised  no  objection  to  the  want  of  any  certificate  from  the 
Windsor  County  clerk,  but  said  that  the  acknowledgment 
was  all  right.  If  this  be  so,  the  defendant  could  not,  after 
suit  brought,  revive  his  claim  to  the  clerk's  certificate.  If 
no  objection  existed  to  the  acknowledgment,  no  reason  ex- 
isted why  the  plaintiff  should  not  get  his  money,  and  by  ap- 
plication to  the  courts,  if  necessary;  and  it  would  be  unfair 
to  allow  the  defendant  to  defeat  the  action  because  the  ac- 
knowledgment which  he  had  declared  to  be  all  right  was  not 
so  authenticated  that  the  power  of  attorney  could  be  read  in 
evidence. 

This  case  seems  to  me  to  be  like  that  of  Fleming  v.  Gil- 
bert (3  Johns.  528).  If  objection  had  been  made  to  the 
acknowledgment  as  defective,  the  plaintiff  might  have  ob- 
tained from  the  clerk  of  the  court  of  Windsor  County  the 
proper  certificate  of  authentication.  It  may  be  that  the 
plaintiff  has  sworn  falsely  in  testifying  that  the  defendant's 
attorney  expressed  his  satisfaction  with  the  acknowledgment 
as  presented,  but  if  his  statement  be  true — and  the  jury  found 
that  it  was  so — the  defendant  dispensed  with  the  necessity 
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for  the  clerk's  certificate.  It  is  a  case  of  waiver,  not  of 
estoppel.  (Crawford  v.  Lockwood,  9  How.  Pr.  547.) 

It  is  objected,  however,  by  the  appellant  that  evidence 
of  waiver  was  not  admissible  under  an  allegation  of  per- 
formance. That  objection  is  well  taken.  (Oakley  v.  Mor- 
ton, 11  N.  Y.  26 ;  Hosley  v.  Black,  28  N.  Y.  438,  443 ;  Cran- 
dall  v.  Clark,  7  Barb.  172;  Baldwin  v.  Munn,  2  Wend.  399.) 
The  Court  of  Appeals  has  decided  that  where  a  tender  is 
pleaded,  it  may  be  shown  that  the  formalities  of  a  tender 
were  dispensed  with.  (Holmes  v.  Holmes,  9  N.  Y.  525.)  But 
the  court  there  draws  a  distinction  which  shows  that  case  not 
to  be  applicable  here.  Judge  Gardiner,  delivering  the  opinion, 
says  :  "  The  plaintiff  bound  himself  to  pay  at  the  day  named, 
and  then  and  there  to  receive  a  deed.  He  did  not  covenant 
that  he  would  make  a  tender.  This  was  no  part  of  the  stipula- 
tion between  the  parties."  That  was  an  action  of  covenant, 
brought  to  recover  $1000  as  stipulated  damages  on  the  re- 
fusal of  the  defendant  to  convey  certain  land  in  conformity 
with  his  agreement.  The  plaintiff  pleaded  a  tender  of  the 
purchase  price,  and,  to  sustain  his  averment,  offered  to  show 
that  he  was  told  it  was  not  necessary  to  produce  the  money, 
though  he  was  ready  and  willing,  and  offered  to  produce  it. 
"The  amount  of  tender  was,"  said  Judge  Gardiner,  "  simply 
an  affirmation  that  he  had  done  all  in  his  power  towards  the 
fulfilment  of  his  obligation."  In  the  case  at  bar,  the  plain- 
tiff was  bound  by  his  covenant  to  make  a  tender  of  the  duly 
acknowledged  power  of  attorney.  He  did  not  make  such  a 
tender,  but  had  a  good  excuse  for  not  making  one.  That 
excuse  it  was  his  duty  to  aver  ;  and  under  the  settled  prac- 
tice it  could  not  be  proved,  as  it  was  not  pleaded.  It  is  to 
be  regretted  that  an  amendment  of  the  pleadings  was  not 
asked  for  by  the  plaintiff  at  the  trial,  as  it  would  have  been 
granted  without  terms,  and  almost  as  a  matter  of  course. 
(Hosley  v.  Black,  28  N.  Y.  443.) 

As  the  evidence  was  objected  to,  I  think  the  judgment 
must  be  reversed.  The  difficulty  is  not  removed  by  the 
plaintiff's  offer,  at  the  argument,  of  the  certificate  of  the 
Windsor  County  court  clerk  authenticating  the  acknowl- 
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edgment.  Nor  will  it  be  of  any  service  to  offer  it  on  a  new 
trial.  Unless  there  was  a  waiver  of  it  before  suit  brought, 
the  exhibition  of  it  to  the  defendant  was,  as  I  have  said,  a 
condition  precedent  to  the  plaintiff's  right  of  action.  A  con- 
dition precedent  is  not  to  be  performed  at  general  term,  nor 
at  any  other  stage  of  the  action.  If  the  plaintiff  had  actually 
tendered  the  certificate  before  suit,  but  had  omitted  to  intro- 
duce the  certificate  in  evidence  at  the  trial,  it  would  have 
been  proper  to  produce  it  here,  or  even  in  the  Court  of  Ap- 
peals. (Bank  of  Charleston  v.  Emeric,  2  Sandf.  S.  C.  R. 
718.) 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide 
event. 


ELLA  M.  LYNCH,  Appellant,  against  CHARLES  A.  ST.  JOHN, 

Respondent. 

(Decided  December  2d,  1878.) 

An  order  of  interpleader  made  by  the  general  term  of  the  Marine  Court,  substitu- 
ting another  party  in  place  of  defendant  and  relieving  the  latter  from  all  liability 
in  the  action,  is  a  final  determination,  as  it  puts  an  end  to  the  action  brought  and 
substitutes  another  in  its  place,  and  is  therefore  appealable  to  this  court. 

In  actions  of  claim  and  delivery  of  personal  property,  the  court  cannot,  by  an  order 
of  interpleader,  under  the  provisions  of  the  old  Code  of  Procedure,  substitute  in 
place  of  a  defendant,  who  has  possession  of  the  property  and  refuses  to  deliver  it 
to  the  sheriff,  a  third  party  who  claims  the  property,  but  who  has  not  made  the 
affidavit  of  title  and  right  of  possession  required  by  section  216  of  that  Code. 

Personal  property  in  the  custody  of  the  property-clerk  of  the  police  department  of 
the  city  of  New  York  under  a  public  regulation  may  be  taken  in  an  action  of 
claim  and  delivery  brought  by  the  rightful  owner,  and  the  fact  that  the  clerk 
holds  the  property  in  his  official  capacity  does  not  justify  him  in  disobeying  the 
process  of  the  court.  Property  so  held  by  the  clerk  may  be  regarded  as  in  the 
custo.dy  of  the  law,  where  the  possession  and  use  of  it  may  be  necessary  to  secure 
the  conviction  of  the  person  charged  with  having  stolen  it,  but  after  his  convic- 
tion or  acquittal  the  property-clerk  can  have  no  claim  to  it  as  against  the  rightful 
owner. 
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APPEAL  from  an  order  of  the  general  term  of  the  Marine 
Court  of  the  city  of  New  York,  reversing  an  order  made  at 
a  special  term  of  that  court,  denying  a  motion  of  the  defend- 
ant to  interplead. 

The  action  was  brought  to  recover  the  possession  of  jew- 
elry of  plaintiff  wrongfully  detained  by  defendant,  with 
damages  for  detention.  The  sheriff  demanded  the  property 
and  defendant  refused  to  deliver  it.  Before  answering, 
the  defendant,  upon  his  affidavit  that  Robert  Simpson  and 
William  Simpson,  forming  the  copartnership  of  Simpson  & 
Co.,  claimed  the  property,  and  that  the  property  was  deliv- 
ered to  defendant  as  property- clerk  of  the  police  depart- 
ment of  the  city  of  New  York,  moved  that  the  Simpsons  be 
substituted  in  his  stead  as  defendants,  and  tha-t  he  be  re- 
lieved from  all  liability  on  depositing  the  property  with  such 
person  as  the  court  should  direct.  Upon  the  motion  the 
Simpsons  appeared  by  their  attorney,  who  read  his  own  affi- 
davit that  the  Simpsons  claimed  the  right  of  possession  of 
the  property  as  bailees,  the  same  having  been  pledged  for  a 
loan,  and  afterwards  taken  from  their  possession  and  given 
in  charge  of  the  defendant.  The  affidavit  stated  that  the 
Simpsons  consented  to  be  substituted  as  defendants.  The 
general  term  of  the  Marine  Court,  on  reversing  the  order  de- 
nying this  motion,  ordered  that  the  substitution  asked  for 
be  made ;  that  the  property  be  delivered  to  the  sheriff,  to  be 
held  by  him  subject  to  the  order  of  the  court ;  that  the  de- 
fendant be  discharged  from  all  further  liability,  and  that 
plaintiff  continue  the  action  against  the  Simpsons. 

Morris  S.  Wise,  for  appellant. 
Charles  J.  MacLean,  for  respondent. 

CHAKLES  P.  DALY,  Chief  Justice. — The  order  is  appeal- 
able. It  is  a  final  determination  of  the  action  brought  by 
the  plaintiff  against  St.  John,  as  it  provides  that  upon  the 
delivery  of  the  property  which  St.  John  has  in  his  charge  to 
the  sheriff  he  is  to  be  discharged  from  all  liability  therefor 
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to  the  plaintiff.  In  place  of  the  present  action  it  substitutes 
another  action,  which  the  plaintiff  has  not  asked  for,  against 
other  persons,  Robert  Simpson  and  William  Simpson.  It 
directs  that  they  shall  be  substituted  in  the  place  of  the  de- 
fendant St.  John,  and  it  has  been  already  held  that  such  an 
order  is  appealable  (  Wilson  v.  Duncan,  11  Abb.  Pr.  8). 

The  defendant  St.  John,  upon  his  own  motion,  applied 
to  the  court  below  to  substitute  the  Simpsons  in  his  place 
as  the  defendants  in  the  action,  and  to  discharge  him  from 
liability  on  delivering  the  property,  or  its  value,  to  such 
person  as  the  court  might  direct.  Judge  McAdam,  to  whom 
the  application  was  made,  denied  it  upon  the  ground  that  it 
was  the  duty  of  the  defendant  to  obey  the  process  of  the 
court ;  and  that  in  respect  to  the  application  to  interplead 
the  Simpsons  as  defendants,  the  Code  has  provided  what 
course  is  to  be  pursued,  where  the  property  sought  to  be  re- 
plevied  by  the  plaintiff  is  claimed  by  another  person,  and 
which  necessarily  excluded  any  other  procedure  by  or  on 
behalf  of  the  Simpsons  as  claimants.  The  general  term  re- 
versed the  order  denying  the  application,  without  giving  any 
reason  for  the  reversal,  so  that  we  are  left  entirely  in  the 
dark  as  to  the  ground  upon  which  they  decided  that  the  ap- 
plication should  have  been  granted,  and  made  the  order  they 
directed  to  be  entered. 

This  was  an  action  of  replevin,  and  the  3d  subd.  of  the 
122d  sect.,  giving  the  court  discretion  to  substitute  for  the 
defendant  in  the  action  a  party  who  makes  a  claim  against 
the  defendant  for  the  property,  is  necessarily  to  be  inter- 
preted in  connection  with  the  216th  section,  which  pro- 
vides that  if  the  property  taken  in  an  action  of  claim  and 
delivery  be  claimed  by  any  other  person  than  the  defendant, 
such  person  shall  make  an  affidavit  of  his  title  to  the  prop- 
erty, and  the  right  to  the  possession  of  it,  stating  the  ground 
of  such  right  and  title,  and  serve  the  same  upon  the  sheriff; 
after  which,  by  the  provisions  of  the  section,  it  is  made  in- 
cumbent upon  the  plaintiff  to  indemnify  the  sheriff  against 
such  claim  by  the  undertaking  therein  provided  for.  In  this 
case,  as  appears  from  the  affidavit  of  the  sheriff,  the  defend- 
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ant  refused  to  give  up  the  property  in  obedience  to  the  pro- 
cess, alleging  no  reason  or  excuse  therefor.  He  afterwards 
applied  for  an  order  substituting  the  Simpsons  as  defendants 
in  his  place,  and  discharging  him  from  all  liability  to  either 
party,  upon  kis  delivering  up  the  property  to  such  person 
as  the  court  should  appoint;  and,  as  I  have  said,  Judge  Mc- 
Adam  held  that  he  had  no  right  to  impose  any  such  condi- 
tion ;  that  he  must  obey  the  process  of  the  court,  the  same  as 
any  other  party  against  whom  an  action  is  brought.  His 
application  to  have  the  Simpsons  interpleaded  as  defendants 
in  his  stead  was  made  conjointly  with  them,  as  an  attorney 
appeared  on  their  behalf  upon  the  motion,  and  made  an  affi- 
davit to  the  effect  that  they  claimed  the  right  to  hold  the 
property  as  bailees  ;  that  they  consented  to  be  interpleaded 
as  defendants  in  the  action ;  and  that  they  demanded  that 
the  property,  upon  such  interpleader,  should  be  delivered  up 
to  them. 

The  decision  of  Judge  McAdam,  in  my-  opinion,  was 
right.  The  proper  course  to  be  pursued  in  such  a  case  was 
for  the  defendant  to  deliver  up  the  property  to  the  sheriff, 
in  obedience  to  the  process,  and  for  the  Simpsons  to  make 
the  affidavit  provided  for  by  the  216th  section  and  serve 
it  upon  the  sheriff,  who  could  deliver  it  to  them,  if  not  in- 
demnified, after  reasonable  time,  by  the  plaintiff.  This  was 
the  regular  and  proper  course  of  procedure,  both  on  the  part 
of  the  defendant  St.  John  and  of  the  claimants  Simpsons. 

Upon  their  interposing  their  claim  to  the  property,  as 
against  the  defendant,  the  defendant  would  be  in  a  position 
to  apply  to  the  court  to  interplead  them  as  defendants,  and 
to  be  discharged  himself  from  all  further  responsibility,  the 
property  then  being  in  the  custody  of  the  sheriff,  under  the 
process  in  the  action.  No  reasons,  as  I  have  said,  have  been 
given  by  the  general  term  for  the  order  which  they  made,  sub- 
stituting the  Simpsons  as  defendants  in  place  of  the  defend- 
ant St.  John,  and  discharging  the  defendant  from  all  respon- 
sibility upon  delivering  the  property  to  the  sheriff,  who,  by 
the  order  of  the  general  term,  is  appointed  to  receive  it,  and 
to  hold  it  subject  to  the  further  order  of  the  court ;  and  I 
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refer  to  this  omission,  as  it  appears  to  me  very  plain  that 
the  defendant  was  not  justified  in  disobeying  the  process  of 
the  court,  lawfully  issued,  but  was  bound  to  obey  it  the 
same  as  any  other  public  officer  against  whom  an  action  is 
brought.  If  there  was  any  reason '  why  the  property,  for 
public  purposes,  should  remain  in  his  possession,  his  course 
was  to  apply  to  the  court,  which  has  authority  to  control 
its  own  process. 

The  ground  taken  by  the  respondent  upon  the  appeal,  in 
support  of  the  decision  of  the  general  term,  is,  that  the  prop- 
erty is  in  the  custody  of  the  law;  that  the  defendant  is 
the  property-clerk  of  the  police  department,  and  that  this 
property — a  diamond  ring  and  a  chain — was  delivered  to  him, 
as  property-clerk,  by  a  member  of  the  police  force  of  the 
city ;  that  it  is  consequently  in  his  custody  in  conformity 
with  the  provisions  of  the  act  of  1873  (ch.  335,  §§  61- 
66)  ;  and  that  no  action  of  replevin  will  lie  at  the  suit  of 
any  one  to  take  it  out  of  his  possession.  It  has  been  long 
and  well  settled  that  replevin  will  not  lie  to  recover  property 
which  is  in  the  custody  of  the  law,  as  where  property  found 
in  the  possession  of  the  defendant  in  the  execution  is  levied 
upon  by  the  sheriff,  in  which  case  replevin  cannot  be 
brought  to  take  the  property  out  of  the  possession  of  the 
sheriff,  for  his  possession  is  the  possession  of  the  law;  and 
the  remedy  of  any  one  aggrieved  by  the  seizure  of  it  is  an 
action  in  the  nature  of  an  action  of  trespass,  to  recover 
damages  for  the  wrongful  taking  of  it.  (Hall  v.  Tuttle,  2 
Wend. '475,  and  the  cases  there  cited.)  If,  however,  it  was 
taken  out  of  the  possession  of  one  who  was  not  the  defend- 
ant in  the  execution,  then  replevin  will  lie  to  recover  the 
possession  of  it ;  for  not  having  been  taken  in  accordance 
with  the  direction  in  the  writ  of  execution,  which  was  to 
take  the  property  of  the  defendant,  it  is  not  in  the  custody 
of  the  law.  (Clark  v.  Skinner,  20  Johns.  465.)  There  were 
reasons,  which  will  be  found  stated  in  Hall  v.  Tuttle 
(supra,  p.  477),  why  the  action  of  replevin,  before  it  was 
remodelled  by  the  Revised  Statutes,  was  not  adapted  as  a 
remedv  where  property  in  the  possession  of  the  defendant 
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iii  the  execution  Avas  levied  upon  by  the  sheriff,  or  was  dis- 
trained upon  a  conviction  (Rex  v.  Monkhouse,  Str.  1148), 
which  do  not  apply  to  the  extent  that  they  did  previously 
to  the  action  of  replevin,  or  claim  and  delivery,  in  its  present 
form,  and  which  do  not  apply  at  all  to  the  possession  which 
the  property-clerk  has  of  property  under  the  act  of  1878.  It 
may  be  that  property  in  his  possession  might  be  regarded  as 
in  the  custody  of  the  law  where  it  is  held  upon  the  ground 
that  the  possession  and  use  of  it  is,  or  may  be,  necessary  to 
secure  the  conviction  of  the  person  charged  with  having 
stolen  it;  but  after  his  conviction  or  acquittal,  the  property- 
clerk  can  have  no  claim  to  it  as  against  the  rightful  owner. 
The  act  of  1873  (§  62)  provides  that,  where  the  property  has 
been  taken  from  the  person  arrested,  and  is  alleged  to  have 
been  feloniously  obtained,  and  the  magistrate  is  thereafter, 
upon  investigation,  satisfied  that  the  person  accused  is  inno- 
cent, and  that  the  property  rightfully  belongs  to  him,  that 
the  magistrate  may  make  a  written  order  that  the  property- 
clerk  deliver  it  to  the  accused  person.  This  is  the  only  pro- 
vision in  the  act  relating  to  the  restitution  of  property  in 
the  custody  of  the  property-clerk  ;  and  in  such  a  case  he 
may  rightfully  refuse  to  deliver  it,  unless  upon  the  written 
order,  for  which  provision  is  made  in  the  act.  But  the  posi- 
tion taken  by  the  defendant  here,  in  refusing  to  obey  the 
process  of  the  court  in  the  replevin  suit,  goes  far  beyond  this. 
He  claims  that  all  property  that  comes  into  his  possession  is 
in  the  custody  of  the  law ;  that  he  may  refuse  to  give  it  up 
to  the  rightful  owner;  and  that  no  action  will  lie  to  compel 
him  to  do  so,  which  would  make  him  the  perpetual  custodian 
of  all  property  which  is  in  his  possession  as  property-clerk, 
and  leave  it  entirely  dependent  upon  him  whether  the  true 
owner  thereof  should  get  it  or  not — a  position  the  prepos- 
terous nature  of  which  is  apparent  in  the  mere  statement  of 
it.  All  that  was  enacted  in  the  provisions  of  the  charter  of 
1873  was,  that  there  should  be  a  property-clerk,  into  whose 
custody  should  be  given,  and  left,  all  property  or  money 
alleged  or  supposed  to  be  feloniously  taken,  or  which  should 
be  lost  or  abandoned;  or  which  should  be  taken  into  the 
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custody  of  any  member  of  the  police  force,  police  justice,  or 
criminal  court,  and  that  all  such  property  should  be  particu- 
larly registered  by  the  clerk  in  a  book  to  be  kept  for  that 
purpose.  There  is  nolhing  in  this  public  regulation  in  any 
way  affecting  the  rights  of  the  true  owners  of  such  property, 
or  divesting  them,  even  temporarily,  of  their  right  to  claim 
it ;  nothing  which  takes  away  from  them  the  right  which 
every  citizen  has  to  bring  his  action  to  compel  the  delivery 
to  him  of  property  wrongfully  withheld  from  him,  or  which 
leaves  it  to  the  property-clerk,  as  sole  arbiter,  to  decide  to 
whom  the  property  belongs,  and  to  give  it  or  withhold  it  as 
he  thinks  proper.  The  right  to  property,  and  to  its  posses- 
sion, is  determined  by  the  law,  in  a  proper  action  brought 
for  that  purpose  by  the  one  who  claims  it ;  and  the  act  of 
1873  has  not  inaugurated  any  other  or  different  course  of 
procedure.  If  the  property-clerk  of  the  police  department 
refuses  to  give  up  property  which  comes  into  his  possession, 
alleged  to  be,  or  under  the  suspicion  of  having  been,  stolen, 
or  as  lost  or  abandoned,  or  which  was  received  by  him  from  a 
police  officer,  magistrate,  or  criminal  court,  upon  the  ground 
that  he  is  entitled,  by  virtue  of  the  authority  conferred  upon 
him  by  his  office,  to  hold  it  against  the  claimant,  he  must 
answer  in  the  action  brought  against  him,  the  same  as  any 
other  public  officer  against  whom  an  action  is  brought.  He 
must  show  his  official  right  to  hold  it,  the  same  as  any  other 
public  officer  who  is  sued  for  wrongfully  withholding  prop- 
erty from  the  alleged  rightful  owner  ;  and  not  as  the 
defendant  has  done  in  this  case,  in  the  language  of  Judge 
Me  Ad  am,  put  the  process  of  the  court  at  defiance. 

The  order  of  the  general  term,  therefore,  should  be  re- 
versed, leaving  the  defendant  to  obey  the  process  which 
requires  him  to  deliver  up  the  property  into  the  custody  of 
the  sheriff;  and  the  Simpsons  to  make  their  affidavit,  and 
serve  it  upon  the  sheriff,  in  the  mode  provided  by  the  216th 
section,  if  they  make  any  claim  to  the  property. 

VAN  HOESEN,  J.,  concurred. 
Order  reversed  with  costs. 
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EMILIE  NASON,  Respondent,  against  BENJAMIN  L.  LUDING- 
TON,  Appellant. 

(Decided  December  2d,  1878,) 

The  omission  of  a  referee,  before  proceeding  to  hear  testimony  in  a  cause,  to  take 
the  oath  required  by  statute  is  a  mere  irregularity,  and  a  party  proceeding  with 
the  reference  without  demanding  that  the  referee  take  the  required  oath  will  t>e 
deemed  to  have  waived  th«  irregularity.  The  former  rule  to  this  effect  has  not 
been  changed  by  section  1016  of  the  Code  of  Civil  Procedure,  except  where  there 
are  infant  parties  or  parties  not  personally  present  nor  represented  by  counsel. 

APPEAL  from  an  order  of  this   court  made  at  special 
term  denying  a  motion  to  set  aside  the  report  of  a  referee. 
The  facts  are  stated  in  the  opinion. 

Geo.  W.  Lord,  for  appellant. 
Anthony  R.  Dyett,  for  respondent. 

VAN  HOESEN,  J.— The  Revised  Statutes  (2  R.  S.  384,  sec. 
44)  provided,  that  before  a  referee  should  proceed  to  hear 
any  testimony  in  the  cause  he  should  be  sworn  faithfully 
and  fully  to  hear  and  examine  the  cause,  and  to  make  a  just 
and  true  report  according  to  the  best  of  his  understanding. 
That  provision  of  the  Revised  Statutes  is,  in  substance,  re- 
enacted  by  sec.  1016  of  the  Code  of  Civil  Procedure.  It  was 
on  several  occasions  construed  by  the  Supreme  Court,  and 
its  meaning  was  generally  understood  by  the  profession.  In 
Wlialen  v.  The  Supervisors  of  Albany  (6  How.  Pr.  278), 
where  a  motion  was  made  to  set  aside  a  report  for  irregular- 
ity, on  the  ground  that  the  referee  had  not  been  sworn  in  the 
cause,  and  on  the  further  ground  that  no  order  of  reference 
had  been  entered,  the  court  (consisting  of  Justices  Harris, 
Amasa  J.  Parker,  and  Watson)  decided  that,  by  appearing 
before  the  referee  and  proceeding  without  objection  the 
plaintiff  waived  the  irregularities.  Afterwards,  in  Keator 
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v.  Ulster  and  Delaware  Plank  Road  Co.  (7  How.  Pr.  41), 
Judge  Harris  held  that  notwithstanding  sec.  270  of  the 
Code  only  provided  that  causes  might  be  referred  upon  the 
written  consent  of  parties,  it  was  competent  for  them  to  agree 
orally  in  open  court  to  a  reference ;  and  he  reiterated  his 
opinion  that  parties  waived  the  right  to  require  the  oath  of 
a  referee  if  they  proceeded  before  him  without  objection. 
(See,  also,  Ludington  v.  Taft,  10  Barb.  447.)  Upon  authority, 
therefore,  it  is  settled  that  by  the  former  law  it  was  possible 
for  the  defendant  in  this  case  to  waive,  by  implication,  his 
right  to  object  to  the  referee's  report ;  and  an  implied  waiver 
of  the  oath  is  still  possible  unless  the  last  three  sentences  of 
sec.  1016,  which  are  new,  have  introduced  a  rule  heretofore 
unknown  to  the  courts.  Those  sentences  provide,  that 
where  all  the  parties  whose  interests  may  be  affected  are  of 
age  and  are  present  they  may  expressly  waive  the  swearing 
of  the  referee,  either  by  written  stipulation  or  by  an  oral 
consent  entered  by  the  referee  in  his  minutes.  It  is  con- 
tended by  the  counsel  for  the  appellant  that  the  effect  of  the 
new  provision  is  to  do  away  with  the  old  rule,  that  a  waiver 
of  the  oath  may  be  implied  from  proceeding  before  the  ref- 
eree without  a  demand  that  he  be  sworn.  It  is  settled  that 
the  omission  of  the  referee  to  take  the  oath  is  an  irregularity, 
and  nothing  more.  The  referee  derives  his  power  from  the 
order  of  the  court,  and  may  adjourn  the  cause,  or  do  man}' 
other  official  acts,  without  being  sworn.  It  is  for  the  pur- 
pose of  impressing  him  with  a  sense  of  responsibility  in  per- 
forming the  judicial  duty  of  taking  the  testimony  and  decid- 
ing upon  it,  that  the  law  requires  the  referee  to  be  sworn. 
It  would  seem  that  if  no  witness  be  called,  and  no  docu- 
mentary evidence  be  offered,  the  referee  need  not  take  the 
oath.  He  might,  unsworn,  dismiss  a  complaint  as  fatally 
defective  in  substance,  or  order  judgment  upon  the  pleadings. 
As  he  has,  to  some  extent,  the  powers  of  a  jury,  and  as  the 
evil  he  might  do  is  irremediable,  the  law  seeks  to  protect 
litigants  by  requiring  the  referee  to  act  under  the  solemnity 
of  an  oath  whenever  deciding  questions  of  fact ;  but  as  any 
erroneous  legal  conclusions  which  he  may  announce  are 
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easily  corrected  by  the  court,  where  the  facts  are  not  in  dis- 
pute, but  appear  upon  the  pleadings,  there  is  no  occasion  for 
his  being  sworn  where  he  decides  nothing  but  questions  of 
law.  If  the  taking  of  the  oath  were  essential  to  the  juris- 
diction of  the  referee,  of  course  there  could  be  no  implied 
waiver  of  that  ceremony.  But,  as  has  already  been  said,  the 
failure  of  the  referee  to  be  sworn  is  a  mere  irregularity,  and 
not  a  jurisdictional  defect.  The  primary  object  of  the  new 
provisions  appears  to  be  to  protect  infants  and  absentees. 
Where  there  are  infant  parties,  or  where  there  is  a  party  not 
personally  present  nor  represented  by  counsel,  the  oath  of 
the  referee,  where  testimony  is  to  be  taken,  cannot  be  dis- 
pensed with.  There  can  be  no  waiver  by  one  who  is  in- 
capable of  giving  consent,  or  by  one  who  is  not  represented, 
and  who  knows  nothing  of  the  irregularity.  But  where  a 
party  is  of  full  age,  and  present  in  person,  or  represented  by 
counsel,  what  reason  is  there  why  he  or  his  legal  adviser 
should  not  ask  the  referee  to  be  sworn?  What  principle  of 
ethics  or  of  law  requires  that  a  defendant  and  his  counsel, 
after  participating,  day  after  day,  in  a  long-contested  trial, 
without  troubling  themselves  to  enquire  whether  the  referee 
has  been  sworn,  should  be  permitted,  when  they  ascertain 
that  the  report  is  against  them,  to  spring  an  objection  that 
the  required  oath  has  not  been  taken  ? 

Ought  a  party  thus  to  be  allowed  to  speculate  on  the 
chances  of  a  decision  in  his  favor?  This  is  the  result  to 
which  we  must  be  brought  if  the  argument  of  the  appellant 
be  sound.  Nay,  more,  if  the  appellant  be  correct  in  his 
construction  of  sec.  1016,  we  should  be  compelled  to  set 
aside  a  referee's  report  where  the  oath  had  not  been  express- 
ly waived  by  a  written  stipulation,  or  by  an  oral  consent 
entered  on  the  referee's  minutes,  even  though  it  should  be 
conclusively  proved  that  the  referee  had  stated  to  the  parties 
at  the  commencement  of  the  trial  that  he  would  be  sworn  if 
either  party  desired  it,  and  that  neither  party  had  taken 
notice  of  the  referee's  offer.  It  is  argued  that  the  words  of 
the  new  Code  are  explicit  and  peremptory.  The  oath  may 
be  expressly  waived,  says  sec.  1016.  The  adverb  expressly 
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adds  nothing  to  the  meaning  or  to  the  strength  of  the  lan- 
guage. It  is  the  merest  tautology.  A  written  or  an  oral 
stipulation  that  the  oath  be  waived  is  necessarily  an  express 
waiver  of  the  oath.  If  the  codifier  had  contented  himself 
with  saying  that  the  oath  might  be  waived  by  a  written  con- 
sent, or  by  an  oral  consent  entered  in  the  minutes,  and  had 
left  out  the  word  "  expressly,"  wherein  would  the  meaning 
of  sec.  1016  be  different  from  what  it  now  is  ?  The  word 
expressly  adds  to  the  turgidity,  not  to  the  meaning  of  the 
language.  Sec.  1016  means,  as  I  understand  it,  that  an  ex- 
press consent  to  a  waiver  of  the  oath  must  be  evidenced  by 
a  written  stipulation  or  by  an  oral  stipulation  entered  in  the 
minutes.  In  other  words,  it  is  simply  making  a  special  appli- 
cation of  the  general  rule,  that  agreements  between  attor- 
neys as  to  the  proceedings  in  an  action  should  be  evidenced 
by  a  writing.  But  the  rule  requiring  agreements  between 
attorneys  to  be  in  writing  never  encroached  upon  the  law  of 
waiver.  It  is  one  of  the  maxims  of  the  law,  that  the  acqui- 
escence of  a  party  who  might  take  advantage  of  an  error  obviates 
its  effect.  The  law  of  waiver  has  kept  its  place  side  by  side 
with  the  rule  requiring  stipulations  to  be  in  writing,  and 
there  is  no  inconsistency  in  maintaining  both.  Sec.  266  of 
the  Code  of  Procedure  was,  except  in  the  use  of  the  word 
"  expressly,"  almost  the  same  in  phraseology  as  se«.  1016  of 
the  Code  of  Civil  Procedure.  Sec.  266  provided  that  a  trial 
by  jury  could  be  waived  by  written  consent,  filed  with  the 
clerk,  or  by  oral  consent  in  open  court  entered  in  the  min- 
utes. If  the  section  be  read  "  expressly  waived,"  the  mean- 
ing would  not  have  been  at  all  changed.  Notwithstanding 
the  mode  in  which  the  waiver  should  be  evidenced  was  thus 
pointed  out,  the  Court  of  Appeals  decided  in  Crreason  v. 
Keteltas  (17  N.  Y.  498),  that  a  trial  by  jury  would  be  waived 
if  a  party,  without  objecting,  proceeded  to  a  trial  of  the 
action  by  the  court.  In  McKeer  v.  See  (51  N.  Y.  300),  it  was 
held  that  a  jury  trial  could  be  waived  by  a  party  placing  his 
demand  for  it  upon  a  ground  that  was  untenable.  These 
decisions,  which  construe  a  statute  almost  identical  in  lan- 
guage with  sec.  1016,  seem  to  me  to  be  controlling  as  to  the 
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construction  of  that  section,  and  they  leave  no  doubt  that 
there  may  still  be  a  waiver,  by  implication,  of  the  referee's  oath. 

There  are  special  reasons  why  the  law  of  waiver  should 
be  applied  to  this  case.  The  appellant  says  in  his  affidavit 
that  "  it  never  occurred  to  me  that  the  referee  had  riot  been 
sworn  until  at  or  about  the  time  the  report  was  made."  The 
appellant  is  himself  a  lawyer,  and  was  represented  by 
counsel  of  acknowledged  ability.  He  does  not  say  that  he 
did  not  know  that  an  oath  ought  to  have  been  taken  by  the 
referee,  for  undoubtedly  he  was  well  aware  of  the  require- 
ments of  the  law.  At  what  time  "  it  occurred  to  him  *'  that 
the  referee  had  not  been  sworn  he  does  not  clearly  state. 
How  long  a  period  is  embraced  in  the  expansive  term  about 
it  is  impossible  to  conjecture,  but  it  certainly  is  possible  that 
whilst  the  cause  was  sub  judice  he  was  canvassing  the  pros- 
pect of  setting  the  report  aside  if  it  proved  to  be  unfavor- 
able. Moreover,  after  the  report  was  made,  instead  of  mov- 
ing promptly  to  set  it  aside,  he  took  a  number  of  steps  to- 
wards an  appeal  from  the  payment.  The  rule  is  that  if, 
after  notice  of  an  irregularity,  the  attorney  takes  any  step  in 
the  cause  not  looking  to  its  correction,  the  court  will  not 
interfere  to  correct  the  irregularity,  if  merely  technical. 
(Hart  v.  Small,  4  Paige,  288.) 

The  order  appealed  from  should  be  affirmed,  with  costs 
and  disbursements  for  printing. 

CHARLES  P.  DALY,  Ch.  J.,  concurred 
Order  affirmed,  with  costs  and  disbursements. 


JAMES  ROBERTSON,  Appellant,  against  ISAAC  J.  STILLINGS. 

Respondent. 

(Decided  December  2d,  1878. ) 

It  is  the  duty  of  the  general  term,  upon  an  appeal  from  a  judgment  entered  upon 
the  report  of  a  referee,  or  the  decision  of  a  single  judge,  to  examine  the  evidence 
and  determine  the  facts  for  itself  whenever  it  is  requested  to  do  so,  and  this 
duty  is  imposed  whether  or  not  exceptions  have  been  taken  to  findings  of  fact. 
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APPEAL  from  a  judgment  entered  upon  a  decision  of  the 
general  term  of  the  Marine  Court  of  the  city  of  New  York, 
reversing  a  judgment  for  the  plaintiff,  entered  upon  the  re 
port  of  a  referee  to  whom  it  had  been  referred  to  hear  and 
determine  the  issues  in  the  action,  and  ordering  a  new  trial. 

Spencer  L.  Hillier,  for  appellant. 
Josiali  Porter,  for  respondent. 

CHABLES  P.  DALY,  Chief  Justice. — The  judgment  was 
reversed  by  the  general  term  for  errors  of  law  and  fact.  It 
is  not  necessary  to  enquire  in  respect  to  the  errors  of  law  if 
the  reversal  was  right  on  the  facts.  It  is  the  right,  and  was 
the  duty,  of  the  general  term  to  pass  upon  the  facts  upon 
the  evidence.  The  power  to  do  so  is  expressly  given  where 
the  trial  is  by  the  court,  or  by  a  referee.  Where  the  trial  is 
by  a  jury,  it  is  otherwise.  The  court  cannot  reverse  the 
judgment  entered  upon  the  verdict  of  a  jury,  upon  the  facts, 
unless  there  was  a  want  of  evidence  to  sustain  it ;  or  unless, 
in  extreme  and  exceptional  cases  of  very  rare  occurrence, 
the  court,  in  the  exercise  of  a  sound  discretion,  sets  aside 
the  verdict  as  against  the  weight  of  evidence,  and  orders 
the  case  to  be  tried  over  again,  upon  the  payment  of  the 
costs  by  the  appellant.  But  where  the  appeal  is  from  a 
judgment  founded  upon  the  report  of  a  referee,  or  rendered 
by  a  single  judge,  without  a  jury,  it  is,  in  the  language  of 
the  Court  of  Appeals  in  Godfrey  v.  Moser  (66  N.  Y.  252), 
"  the  duty  of  the  appellate  court  to  take  the  responsibility 
of  examining  the  evidence,  and  determining  the  facts  for 
itself." 

To  entitle  the  general  term  to  discharge  this  duty,  no 
exception  to  a  referee  or  judge's  findings  of  fact  is  neces- 
sary. The  decision  of  the  judge  or  referee  is  always  open 
to  review  upon  the  facts,  without  any  exception.  The 
court  will  always  look  into  the  evidence,  if  requested,  to  do 
so,  to  see  whether  there  is  evidence  to  prove  the  facts,  or 
any  of  them,  as  found ;  and  no  exception  for  that  purpose 
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is  necessary,  though  it  is  otherwise  with  the  judge  or  ref- 
eree's findings,  upon  conclusions  of  law.  (Lefler  v.  Field, 
50  Barb.  410 ;  Jiussell  v.  Duflon,  4  Lans.  406.) 

The  reasons  given,  in  the  opinion  of  the  court  below,  for 
the  reversal  of  the  judgment,  upon  the  facts,  are  fully  sus- 
tained by  an  examination  of  the  case.  The  evidence  did 
not  warrant  a  finding  by  the  referee  that  the  plaintiff  did 
not  agree  to  buy  the  house,  but  that  the  verbal  agreement 
for  the  purchase  of  it  was  with  the  plaintiff's  wife.  The 
evidence  upon  which  the  referee  finds  that  the  agreement 
was  made  with  her  is  of  a  most  unsatisfactory  nature,  consist- 
ing of  declarations  made  by  her  to  the  witness  Baxter,  which 
was  allowed  to  outweigh  the  sworn  testimony  of  the  defend- 
ant in  the  case,  whose  statement  under  oath  was  not  even 
contradicted  b}'  the  plaintiff,  although  he  was  afterwards 
recalled  as  a  witness  and  had  the  opportunity  of  doing  so. 
The  conclusion  of  the  general  term,  that  the  extensive  re- 
pairs and  improvements  made  in  the  house  by  the  plaintiff 
were  made  with  the  expectation  that  he  was  to  purchase  the 
house,  is  the  rationable  and  probable  conclusion  from  the 
evidence  ;  and  the  evidence  shows  very  clearly  that  the  rea- 
son why  he  afterwards  refused  to  purchase,  was  because  the 
property  had  depreciated  in  value  $5,000  between  the 
time  when  the  parties  had  agreed  Upon  the  price  and  when 
he  refused  to  take  it.  That  it  was  not  taken  with  the  re- 
pairs and  improvements  that  the  plaintiff  put  upon  it  was 
entirely  his  own  act ;  and,  as  the  court  below  said,  the  fact 
that  repairs  and  improvements  to  the  value  of  $900  were 
put  upon  a  house,  the  yearly  rental  of  which  was  but  $500, 
is  reconcilable  with  no  other  theory  than  that  the  plaintiff, 
when  he  made  these  repairs  and  improvements,  did  so  in  the 
expectation  that  he  was  to  become  the  owner  of  the  prop- 
erty ;  but  the  property,  before  the  purchase  was  completed, 
having  greatly  depreciated  in  value,  he  refused  to  pur- 
chase it,  and  then  sought  to  impose  upon  the  owner  the 
burden  of  paying  for  repairs  and  improvements  which  were 
no  longer  of  any  use  to  him,  he  having  determined  not  to  buy 
the  house.  This  is  so  plain  upon  the  evidence  as  to  leave 
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no  doubt  of  the  correctness  of  the  decision  of  the  general 
term  reversing  the  judgment,  and  their  decision  should  be 
affirmed. 

VAN  HOESEN,  J.,  concurred. 

Judgment  and  order  affirmed,  with  costs,  and  judgment 
absolute  against  plaintiff  ordered. 


Louis    BOCK,  Respondent,  against  HUGH  R.  HEALY,  Ap- 
pellant. 

(Decided  December  2d ,  1878.) 

Where  goods  sold  are  not  delivered  until  after  the  contract  time  for  delivery,  and 
are  then  accepted  by  the  vendee  without  objection  on  his  part,  lie  is  deemed  to 
have  waived  all  objections  to  the  delivery  of  the  goods  after  the  time  agreed 
upon. 

In  an  action  to  recover  an  unpaid  balance  of  the  purchase  price  of  goods  sold  and 
delivered,  where  the  answer  by  way  of  defence  and  counter-claim  alleges  a  special 
contract  and  a  delay  in  delivery  beyond  the  contract  time,  and  damages  occasioned 
by  such  delay,  it  is  for  the  defendant  to  allege  and  prove  that  his  acceptance 
of  the  goods  was  qualified  by  a  reservation  of  the  right  to  claim  damages  bj 
reason  of  the  delay  in  delivery. 

APPEAL  from  a  judgment  entered  upon  a  decision  of 
the  general  term  of  the  Marine  Court  of  the  city  of  New 
York,  affirming  a  judgment  entered  upon  a  verdict  for  the 
plaintiff  rendered  at  a  trial  term  of  that  court,  and  from 
orders  of  the  general  term  of  that  court  affirming  orders 
denying  a  motion  for  a  new  trial  on  the  minutes  and  a  motion 
for  a  new  trial  on  the  ground  of  surprise,  heard  upon  the 
case  and  affidavits. 

This  action  was  brought  by  Louis  Bock  to  recover  $534, 
a  part  of  the  price  of  thirty-seven  casks  of  glucose,  about 
26,250  pounds,  sold  and  delivered  to  the  defendant. 

The  complaint  alleged  that  this  glucose  was  sold  and  de- 
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livered  about  Nov.  29th,  1875.  The  answer,  by  way  of  de- 
fense and  counter-claim,  setup  a  contract  between  plaintiff 
and  defendant  for  the  sale  and  delivery  of  45,000  pounds  of 
glucose,  to  be  delivered,  one-quarter  of  that  amount  in  each 
of  the  months  of  September,  October,  November  and  De- 
cember, 1875,  and  alleged  the  failure  of  plaintiff  to  deliver 
the  portion  contracted  to  be  delivered  in  October.  For  this 
failure  to  deliver  $200  damages  was  claimed.  The  answer, 
by  way  of  a  further  defense  and  counter-claim,  set  up  a  con- 
tract between  plaintiff  and  defendant  for  the  sale  and  de- 
livery-of  45,000  pounds  of  glucose,  to  be  delivered,  one-third 
of  that  amount  in  each  of  the  months  of  October,  November 
and  December,  1875,  and  alleged  that  the  plaintiff  failed  to 
deliver  the  October  portion,  for  which  failure  defendant 
claimed  $225  as  damages.  The  reply  admitted  these  con- 
tracts, but  denied  "  that  by  reason  of  any  non-delivery  of 
any  of  said  glucose  the  defendant  was  damaged  to  the  extent 
set  up  in  the  answer."  The  defendant's  counsel  in  the  trial 
of  the  cause  proceeded  upon  the  theory  that  the  counter- 
claims were  admitted  by  the  reply,  except  as  to  the  extent 
of  damages,  and  exceptions  were  taken  to  the  admission  by 
the  court  after  objection  of  evidence  introduced  by  plain- 
tiff to  account  for  delays  in  the  arrival  from  Europe  of  glu- 
cose, which  he  had  agreed  to  deliver  to  the  defendant.  The 
evidence  was  conflicting  as  to  whether  or  not  the  glucose 
delivered  Nov.  29th,  1875,  was  accepted  by  the  defendant  as 
the  glucose  contracted  to  be  delivered  in  October,  1875. 

G-eorge  W.  Ellis,  for  appellant. 
Otto  Horwitz,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — It  is  well  settled  that 
when  a  contract  is  made  for  the  delivery  of  goods  at  a  cer- 
tain time,  and  they  are  delivered  after  that  time,  without 
any  objection  being  made  on  the  part  of  the  vendee,  that  the 
vendee  waives  all  objection  to  their  delivery  after  the  time 
agreed  upon.  (Baldwin  v.  Farnesworth,  1  Fairf.  414; 
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Smith  v.  G-ougarty,  4  Barb.  614 ;  Auspach  v.  Heft,  cited  in 
Hilliard  on  Sales,  3d  ed.,  p.  216,  note  ;  Hilliard  011  Sales,  3d 
ed.  215.) 

This  action  was  brought  to  recover  for  thirty -seven  casks 
of  glucose,  averred  in  the  complaint  to  have  been  sold  and 
delivered  to  the  defendant  on  the  29th  of  November,  1875  ; 
and  that  they  were  delivered  to  the  defendant  on  that  day, 
and  accepted  by  him,  is  fully  established  by  the  evidence. 
It  is  proved,  in  fact,  by  his  own  testimony,  and  the  only 
question  in  the  case  is,  whether  any  objection  was  made 
when  he  received  them  that  they  had  not  been  delivered  at 
the  time  agreed  upon,  in  respect  to  which  the  testimony  of 
the  defendant  is  in  direct  conflict  with  that  of  the  plaintiff. 
One  thousand  dollars  of  the  contract  price  was  paid  on  the 
delivery.  The  plaintiff  testified  that  the  defendant,  upon 
paying  it,  said  that  he  was  short  of  money  and  would  pay 
the  balance  afterwards ;  whilst  the  defendant  testified  that 
he  paid  the  $1000  only  because  he  had  not  then  ascertained 
the  amount  of  his  damage  by  the  failure  to  deliver  the  goods 
in  time,  telling  the  plaintiff  that  he  had  a  claim  for  damages, 
but  did  not  know  at  that  time  what  it  was,  but  he  would 
have  it  adjusted  and  ascertain  what  was  the  difference  be- 
tween his  claim  and  the  amount  remaining  of  the  contract 
price,  which  was  $534.  The  question  of  fact  was  submitted 
to  the  jury  in  a  charge  by  the  judge,  in  which  the  law  was 
correctly  stated,  and  the  jury  found  for  the  plaintiff,  which 
finding  is  conclusive  against  the  defendant  upon  the  question 
of  fact. 

There  were,  by  the  agreement,  to  be  deliveries  of  the 
glucose,  the  article  contracted  for,  in  the  months  of  Septem- 
ber, October,  November  and  December,  1875.  The  first  of 
these  deliveries,  which  was  to  be  delivered  between  the  15th 
and  20th  of  September,  was  delivered  and  paid  for  in  Octo- 
ber, so  that  there  is  no  question  in  the  case  in  respect  to  that. 
The  second  delivery  of  thirty-seven  casks,  amounting  to 
26,250  pounds,  embraced  what,  by  the  agreement,  was  to  be 
delivered  in  the  month  of  October,  but  which  was  delivered 
and  accepted  on  the  29th  of  November,  upon  which  the 
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$1000  was  paid,  and  to  secure  the  balance  of  tne  contract 
price  of  which  glucose  ($534)  the  action  was  brought.  The 
remainder  of  the  glucose  contracted  for  was  tendered,  but 
the  defendant  declined  to  accept  it,  because  it  was  not  de- 
livered within  the  time  contracted  for,  and  the  article  had 
then  fallen  below  the  contract  price  in  the  market. 

The  appellant  claims  that  the  waiver  should  have  been 
set  up  by  the  plaintiff  in  reply  to  the  counter-claim,  and  was, 
therefore,  under  the  pleadings,  unavailable.  He  refers  to  it 
as  an  affirmative  defense  to  the  counter-claim.  This  objec- 
tion is  not  tenable.  "All  the  plaintiff  had  to  show  to  recover 
was,  that  he  delivered  the  thirty-seven  casks,  and  that  the 
defendant  accepted  them,  which  he  did  show  and  which  the 
jury  have  found.  If  the  acceptance  was  qualified  by  an  ob- 
jection on  the  part  of  the  defendant  that  he  accepted  them, 
subject  to  his  claim  for  damages  for  the  failure  to  deliver 
them  in  time,  it  was  for  him  to  show  this  to  recoup  or 
counter-claim  his  damages  in  the  action  brought  to  recover 
the  balance  of  the  contract  price,  which  he  undertook,  but 
failed  to  do  to  the  satisfaction  of  the  jury,  who  found  against 
him  ;  the  effect  of  their  verdict  being  that  he  had  no  counter- 
claim. 

The  judgment,  therefore,  should  be  affirmed. 

VAN  HOESEN,  J.,  concurred. 
Judgment  affirmed  with  costs. 


ISAAC  F.  DUCKWORTH,  Respondent,  against  JOHN  ROACH 
et  al.  Appellants. 

(Decided  December  2d,  1878.) 

A  cause  of  action  against  the  trustees  of  a  manufacturing  corporation,  under  L. 
1848,  c.  40,  §  12,  for  a  failure  to  file  an  annual  report,  accrues  immediately  upon 
such  failure,  and  the  limitation  to  such  actions  of  three  years  begins  to  run  at 
that  time,  and  not  from  the  time  when  the  debt  against  the  corporation  accrued. 
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The  trustees,  upon  a  failure  to  file  any  annual  report,  become  liable  for  all  the  debts 
of  the  corporation  contracted  during  their  trusteeship  and  due  and  unpaid  at  the 
time  of  such  failure,  and  are  not  exempted  therefrom  by  having  filed  an  annual 
report  for  a  previous  year,  and  after  the  debt  against  the  corporation  had  accrued. 

APPEAL  from  a  judgment  of  this  court,  entered  upon  a 
verdict  for  the  plaintiff,  rendered  by  direction  of  the  court 
at  the  trial  of  the  action. 

This  action  was  brought  against  the  defendants  as  trus- 
tees of  the  "  jiEtna  Iron  Works,''  a  manufacturing  corpora- 
tion organized  under  the  general  statute  of  New  York  for 
that  purpose,  to  enforce  the  liability  of  the  defendants  as 
trustees  to  pay  a  debt  of  the  corporation.  The  debt  arose 
from  money  loaned  to  the  corporation  in  April,  1873.  There 
was  no  failure  on  the  part  of  the  trustees  to  file  an  annual 
report  within  twenty  days  after  January  1st,  1874,  but  there 
was  such  failure  to  file  an  annual  report  in  1875.  At  the 
time  the  loan  to  the  corporation  was  made  the  defendants 
were  its  trustees,  and  they  continued  in  office  until  after 
January,  1875.  This  action  was  begun  on  February  17th, 
1877.  At  the  opening  of  the  trial,  and  at  the  close  of  plain- 
tiff's evidence,  defendants  moved  to  dismiss  the  complaint. 
These  motions  were  denied,  and  the  court,  at  the  close  of 
plaintiff's  evidence,  directed  a  verdict  for  the  plaintiff,  to 
which  defendants  excepted. 

G-eorge  W.  Van  Siclen,  for  appellant.  Cited,  Merchants' 
Bank  v.  Bliss  (35  N.  Y.  412)  ;  Miller  v.  White  (50  N.  Y.  137)  ; 
Jones  v.  Barloiv  (62  N.  Y.  206,  207) ;  McHarg  v.  Eastman  (55 
How.  Pr.  205) ;  Chambers  v.  Lewis  (28  N.  Y.  454)  ;  Boughton 
v.  Otis  (21  N.  Y.  261,  265). 

Hatch  $  Van  Allen,  for  respondents.  Cited,  L.  1848,  c. 
40,  §  12  ;  G-arrison  v.  Howe  (17  N.  Y.  458,  466) ;  Vincent  v. 
Sands  (42  How.  Pr.  R.  231)  ;  Jones  \.Barlow  (38  N.  Y.  Supe- 
rior, 142 ;  Id.,  62  N.  Y.  202)  ;  Chandler  v.  Hoag  (2  Hun,  613. 

VAN  HOESEN,  J. — The  defendants  were  trustees  of  the 
jEtna  Works  in  April,  1873,  when  the  debt  was  contracted, 
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and  they  continued  in  office  during  January,  1875,  at  the 
time  of  the  failure  of  the  company  to  make  and  publish  the 
report  required  by  law.  (L.  1848,  c.  40,  §  12.)  The  debt 
was  for  money  borrowed  by  the  JEtna  Iron  Works,  and  was 
payable  presently.  It  is  to  be  presumed  that  the  report  re- 
quired by  the  act  was  duly  filed  in  1874,  but  it  is  conceded 
that  it  was  not  filed  in  1875.  This  action  was  begun  in 
1877,  more  than  three  years  after  the  debt  became  due  and 
payable.  The  defendants  insist  that  judgment  should  be 
given  in  their  favor.  First,  because  in  1874,  after  the  debt 
fell  due,  the  report  was  duly  made  and  published  ;  and, 
secondly,  because  this  action  was  not  brought  within  three 
years  after  the  plaintiff's  right  of  action  accrued  against  the 
yEtna  Iron  Works.  It  is  undoubtedly  true  that  during  the 
year  1874,  and  during  so  much  of  the  month  of  January, 
1875,  as  was  given  by  law  to  the  company  to  make  and  pub- 
lish its  annual  report,  the  plaintiff  had  no  cause  of  action 
against  the  defendants.  Of  course,  he  could  have  sued  the 
company  at  any  time  in  1873,  after  the  loan  was  made,  or  at 
any  time  in  1874,  or  in  1875,  but  his  right  of  action  against 
the  defendants  did  not  arise  until  the  company  failed  to 
make  its  report.  His  remedy  against  the  defendants  and  his 
remedy  against  the  company  were  not  twin-born.  There 
may  be  circumstances,  such  as  Judge  Allen  found  in  Jones  v. 
Barlow  (62  N.  Y.  202),  which  make  the  liability  of  the  trus- 
tee coetaneous  with  that  of  the  company  ;  for  example,  where, 
as  in  that  case,  the  default  in  making  the  report  had  oc- 
curred before  the  debt  was  contracted.  But  where  the  de- 
fault in  making  the  report  happens  after  the  debt  is  incurred, 
nothing  except  an  invincible  resolution  to  save  a  trustee 
at  all  hazards  would  lead  to  a  decision  that  the  statute  of 
limitations  began  to  run  in  his  favor  at  the  very  instant  the 
debt  became  due,  though  no  action  could  be  maintained 
against  him  until  after  a  failure  to  make  the  report.  The 
cause  of  action  against  the  defendants  arose  in  1875,  imme- 
diately after  the  default  in  making  the  report.  For  what 
debts  did  they  become  liable?  For  all  debts  of  the  company 
then  existing,  and  for  all  contracted  before  the  report  is 
VOL.  VIII.— 11 
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made.  (Sec.  12,  act  ab'ove  cited.)  The  debt  due  the  plain- 
tiff then  existed,  and  is  clearly  within  the  letter  of  the 
statute.  But,  it  is  said  that  as  the  company  made  its  report 
in  1874  the  trustees  are  not  liable  for  any  debts  of  the  com- 
pany contracted  prior  to  that  time.  To  sustain  that  propo- 
sition the  appellant  cites  McHarg  v.  Eastman  (35  How.  Pr. 
205),  Chambers  v.  Lewis  (28  N.  Y.  454)  and  Boughton  v. 
Otis  (21  N.  Y.  261)  ;  but  I  can  find  nothing  in  any  of  these 
decisions  to  support  his  views.  The  effect  of  filing  the  re-^ 
port  in  1874  was  to  exempt  the  defendants  from  liability  for 
one  year,  and  the  trustees  who  were  in  office  when  the  debt 
was  incurred  could  have  protected  themselves  as  long  as  they 
remained  in  office  by  complying  with  the  law  respecting  an- 
nual reports.  For  the  neglect  of  their  successors  in  office  to 
make  reports  they  could  not  be  held  responsible,  even  for 
debts  incurred  during  their  trusteeship.  But  when  they 
themselves  made  default  the  penalty  of  the  law  is,  that  they 
shall  pay  all  debts  which  were  contracted  whilst  they  were 
in  office,  and  which  are  due  and  unpaid  at  the  time  of  the 
default. 

The  judgment  should  be  affirmed  with  costs. 

LARREMORE,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


ARCHIBALD  CAMPBELL,  AS  RECEIVER,  &c.,  Appellant,  against 
WILLIAM  L.  FISH,  Respondent. 

(Decided  December  2d,  1878.) 

A  receiver  appointed  in  supplementary  proceedings  takes  only  an  equitable  right 
of  redemption  in  chattels  mortgaged  by  the  judgment  debtor  and  reduced  to 
possession  by  the  mortgagee,  before  the  commencement  of  the  proceedings,  and 
•cannot  maintain  an  action  of  replevin  for  such  chattels  against  the  mortgagee. 
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APPEAL  from  a  judgment  in  favor  of  defendant,  rendered 
in  the  District  Court  of  the  city  of  New  York  for  the  Sixth 
Judicial  District. 

The  facts  are  stated  in  the  opinion. 

Edward  S,  Hatch,  for  appellant. 
Chas.  G*  Cronin,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — More  than  a  year 
before  the  order  was  made  for  the  examination  of  the  defend- 
ant, Fish,  as  a  third  person  having  property  belonging  to 
the  judgment  debtor,  Humphrey,  Humphrey  had  executed 
a  bill  of  sale  of  all  the  property  claimed  in  this  suit  to  Fish 
to  secure  a  debt  due  to  Fish  for  boarding  Humphrey  and  his 
family,  amounting  to  $800.  There  is  no  question  in  the 
case  as  to  the  bona  fide  of  this  transaction,  the  debt  being 
actually  due  at  the  time  of  the  transfer,  and  the  bill  of  sale 
having  been  executed  in  good  faith  to  secure  the  amount  of 
this  indebtedness.  After  this  transaction,  a  judgment  was 
recovered  in  a  District  Court  against  Humphrey,  in  an 
action  brought  against  him  by  Sarah  L.  James,  and  in  sup- 
plementary proceedings  founded  upon  this  action  the  plain- 
tiff in  the  present  action  was  appointed  receiver.  This 
judgment  was  recovered  on  the  3d  of  February,  1877  ;  and 
on  the  4th  of  June  following  an  order  was  served  upon  the 
defendant,  Fish,  for  his  examination  as  a  third  person 
having  property  of  the  judgment  debtor,  and  enjoining  him 
from  making  any  disposition  or  transfer  of  property  belong- 
ing to  the  debtor,  which  proceeding  was  continued  by 
adjournment  until  November  24th,  1877,  when  Fish  was  ex- 
amined. It  appeared  by  his  examination,  as  well  as  by  the 
evidence  in  the  case,  that  before  the  service  of  this  order 
upon  the  defendant,  Fish,  he  had  placed  in  the  hands  of  his 
lawyer,  Cronin,  the  bill  of  sale,  to  effect  a  settlement  with 
Humphrey.  Cronin  saw  Humphrey,  and  agreed  with  him  to 
return  the  property  if  he  paid  a  large  share  of  the  amount 
due,  which  Humphrey  admitted  to  Croniu  to  be  about  $800. 
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Humphrey  paid  $230.  A  transfer  of  the  property  was  agreed 
upon,  on  the  payment  of  a  further  sum,  and  Cronin  signed  a 
written  transfer  on  May  1st,  1877,  leaving  the  name  of  the 
person  to  whom  the  property  was  to  be  transferred  blank,  and 
retained  the  instrument  in  his  possession  ;  all  of  which,  as  I 
have  said,  took  place  before  the  order  was  served  upon  Fish 
in  the  supplementary  proceedings.  Several  months  after- 
wards, or  a  few  days  before  the  14th  of  September,  1877, 
and  before  the  defendant,  Fish's,  examination  in  the  supple- 
mentary proceedings,  a  brother  of  the  debtor,  Humphrey, 
called  upon  Cronin,  and  to  close  the  transaction  proposed  to 
pay  $200,  which  Cronin  accepted,  making  in  all  $430,  and 
leaving  unpaid  $370  of  the  debt  originally  due  to  Fish.  Fish 
desired  a  larger  sum  than  the  $430 ;  but  Cronin,  as  his  attor- 
ney, accepted  the  amount  in  satisfaction  of  the  debt,  and 
gave  a  receipt  in  full  for  it,  as  Fish's  attorney.  He  filled  in 
the  name  of  Humphrey's  brother  in  the  transfer,  and  gave  it 
to  him  as  closing  the  transaction.  Fish  recognized  and 
approved  the  act  of  his  attorney  by  delivering  up  the 
property,  upon  an  order  written  by  J.  A.  Humphrey  on  the 
back  of  the  assignment  made  to  him  by  Cronin,  directing 
that  the  property  should  be  delivered  to  Humphrey,  the 
judgment  debtor.  This  order  for  the  delivery  of  the 
property  to  the  judgment  debtor  bore  date  November  5, 
1877  ;  and  when  Fish  was  examined  on  the  24th  of  that 
month  following  he  testified  that  he  had  so  delivered  it. 

Upon  this  state  of  facts,  the  plaintiff,  as  receiver,  without 
making  any  demand  upon  Fish,  brought  an  action  of  claim 
and  delivery  in  the  detinet,  in  the  Sixth  District  Court,  to 
recover  the  property;  arid  these  facts  appearing,  the  justice 
gave  judgment  for  the  defendant. 

The  judgment  was  right.  The  plaintiff,  as  receiver, 
could  acquire  no  right  to  the  property ;  the  title  to  which 
vested  in  Fish  by  the  bill  of  sale,  which  was  in  the  nature  of 
a  mortgage.  All  that  the  plaintiff  could  acquire  as  re- 
ceiver was  the  interest  of  the  mortgagor,  and  that  was  a 
right  to  have  the  property  upon  the  payment  to  Fish  of  the 
amount  due  to  him.  I  wholly  fail  to  see  how  he  could 
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maintain  "an  action  in  the  nature  of  replevin  to  recover  it  as 
the  owner,  or  as  one  lawfully  entitled  to  take  it  into  his 
possession.  The  property,  upon  the  plaintiff's  own  showing-, 
was  not  worth  the  amount  of  the  debt  it  was  meant  to  se- 
cure ;  the  value  which  the  plaintiff's  witness  put  upon  it, 
and  which  was  evidently  a  loose  estimate,  being  but  $500  : 
and  the  probability  is,  that  the  amount  for  which  Cronin 
assigned  it  to  the  judgment  debtor's  brother  ($430)  was  about 
its  real  value. 

It  is  unnecessary  to  consider  the  point  chiefly  discussed 
in  the  argument,  whether  a  demand  was  necessary  to  entitle 
the  plaintiff  to  maintain  an  action  for  it,  as  property  belong- 
ing to  him  in  law  and  unlawfully  detained  from  him,  as  he 
clearly  had  no  right  as  receiver  to  anything  except  any  inter- 
est which  the  judgment  debtor  might  have  in  it,  after  the 
payment  of  the  debt  that  was  due  to  Fish  ;  and  that  he  had 
none,  was  apparent  by  the  fact  that  the  property,  even  at 
the  estimated  value  put  upon  it  by  the  plaintiff's  witness, 
was  wholly  inadequate  to  pay  that  debt. 

It  is  suggested  by  the  appellant  that  a  receiver  has 
all  the  rights  in  a  judgment  debtor's  property  which  a 
sheriff  could  acquire  by  a  levy  ;  but  a  sheriff  cannot  levy 
upon  property  mortgaged  by  the  debtor,  unless  the  property 
is  in  the  debtor's  possession.  If  the  mortgagee  has  the  right 
of  possession,  or  has  reduced  the  property  to  possession,  as 
was  the  case  here,  then  the  mortgagor  has  no  interest  there- 
in except  the  right  of  redemption,  which,  unaccompanied 
by  possession,  is  not  susceptible  of  levy  and  sale  upon  exe- 
cution. (Farrell  v.  Hildreth,  38  Barb.  178  ;  Mattison  v. 
Baucus,  1  N.  Y.  295  ;  Croker  on  Sheriffs,  §  462.) 

The  judgment  of  the  justice  was  therefore  right,  and 
should  be  affirmed. 

VAN  HOESEN,  J.,  concurred. 
Judgment  affirmed. 
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MARTIN  FOGARTY,  Respondent,  against  JACOB  WICK,  JR., 

Appellant. 

(Decided  December  2d,  1878.) 

A  notice  of  mechanic's  lien  under  L.  1875,  c.  379,  §  5,  which  does  not  state  that  the 
gum  claimed  therein  is  after  deducting  all  just  credits  and  offsets,  nor  by  whom 
the  person  claiming  the  lien  was  employed,  nor  to  whom  he  furnished  the  mate- 
rials, nor  the  terms  or  conditions  of  the  contract,  nor  whether  all  the  work  or 
materials  for  which  the  claim  is  made  was  actually  performed  or  furnished,  is 
fatally  defective,  and  no  lien  is  created  by  the  tiling  of  it. 

APPEAL  by  the  defendant,  Jacob  Wick,  Jr.,  from  a  judg- 
ment of  this  court,  entered  upon  the  report  of  John  J. 
Townsend,  to  whom  it  had  been  referred  to  hear  and  deter- 
mine the  issues. 

The  action  was  brought  to  foreclose  a  mechanic's  lien 
claimed  to  have  been  secured  under  L.  1875,  c.  379.  The 
suit  was  defended  on  the  ground  that  the  notice  of  lien 
which  had  been  filed  did  not  conform  with  the  requirements 
of  the  act.  The  particulars  in  which  the  notice  was  claimed 
to  be  defective  are  stated  in  the  opinion. 

John  L.  Lindsay,  for  appellant. 
John  Hayes,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — The  notice  filed  does 
not  contain  several  of  the  requisites  of  the  notice  which  is 
now  required  by  the  act  of  1875  to  create  a  lien. 

The  notice  does  not  contain  statements  which  are  indis- 
pensable under  the  5th  section  of  the  act  (L.  1875,  c.  379). 
It  does  not  state  that  the  claim  of  81122  is  after  deducting 
all  just  credits  and  offsets ;  nor  by  whom  the  plaintiff'  was 
employed,  or  to  whom  he  furnished  the  materials:  nor  the 
terms  or  conditions  of  the  contract,  or  whether  all  the  work 
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or  materials  for  which  the  claim  is  made  was  actually  per- 
formed or  furnished.  No  lien  was  created  by  the  filing'  of 
such  a  notice,  and  no  lien  having  been  created,  no  court 
could  acquire  any  jurisdiction  to  entertain  any  proceedings 
under  it  (Quiniby  v.  Jones,  2  E.  D.  Smith,  609  ;  Jones  v. 
Walker,  10  Abb.  Pr.  N.  S.  359;  McG-raw  v.  G-odfrry,  Id.  358). 
It  lias  been  held  that  where  a  lien  was  created  by  the  filing 
of  a  proper  notice,  but  the  right  to  enforce  the  proceedings  in 
rt'tn  was  lost  by  the  failure  to  have  the  lien  renewed,  that 
the  court,  having  acquired  originally  jurisdiction,  might,  as 
between  the  parties,  render  a  personal  judgment,  but  this  is 
not  such  a  case. 

The  judgment  upon  the  report  of  the  referee  will  there- 
fore have  to  be  reversed. 

VAX  HOESEN,  J.,  concurred. 
Judgment  reversed. 


MARY  ANN  MCETEERE,  Appellant,  against  WILLIAM  MC- 
CARTHY LITTLE,  AS  EXECUTOR,  &c.,  OF  AUGUSTA  M. 
LITTLE,  Respondent. 

Decided  December  2d,  1878.) 

Ui>on  an  appeal  to  this  court  from  an  order  of  the  general  term  of  the  Marine 
Court  of  the  city  of  New  York  granting  a  new  trial,  on  the  ground  that  the  ver- 
dict was  against  the  weight  of  evidence,  this  court  will  refuse  to  weigh  the  evi- 
dence again,  and  will  either  dismiss  the  appeal  or  render  judgment  absolute 
iigainst  the  appellant,  unless  the  nncontradicted  evidence  shows  that  he  is  en- 
titled to  a  judgment  in  his  favor. 

In  a  case  where  the  return  showed  that  there  were  errors  on  the  trial  for  which  the 
general  term  of  the  Marine  Court  might  properly  have  reversed  the  judgment 
and  ordered  a  new  trial,  and  it  also  appeared  that  such  general  term  might  have 
reversed  the  judgment  and  ordered  a  new  trial  for  errors  of  fact  and  not  for  errors 
of  law,  the  general  term  of  this  court,  instead  of  ordering  judgment  absolute 
against  the  appellant,  dismissed  the  appeal  and  remitted  the  appellant  to  a  new 
trial 
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Where,  to  a  complaint  for  wages,  the  answer  is  a  general  denial,  and  the  evidence 
on  the  part  of  plaintiff  and  defendant  is  conflicting  as  to  the  rate  of  wages,  it  is 
error  for  the  court  to  instruct  the  jury  that  the  burden  of  proof  is  upon  defend- 
ant and  that  a  debt  is  admitted. 

APPEAL  from  an  order  of  the  general  term  of  the  Ma- 
rine Court  of  the  city  of  New  York,  reversing  a  judgment 
entered  upon  a  verdict  for  plaintiff  rendered  at  a  trial  of  the 
action  and  granting  a  new  trial.  The  defendant,  Augusta 
M.  Little,  died  pending  the  appeal,  and  the  action  was  re- 
vived against  her  executor. 

George  F.  Langbein,  for  appellant. 
Charles  A.  Jackson,  for  respondent. 

VAN  HOESEN,  J. — This  is  an  action  for  wages  and  for 
money  lent.  The  defendant  pleaded,  (1st)  a  general  denial ; 
(2d)  a  former  adjudication  in  her  favor  in  a  suit  on  the  same 
demands  brought  against  her  by  the  plaintiff  in  France ;  and 
(3d)  full  settlement  and  payment  in  Rome. 

The  defendant's  counsel  took  various  exceptions  during 
the  trial,  and  after  the  verdict,  which  was  in  favor  of  the 
plaintiff,  made  a  motion  for  a  new  trial  on  the  minutes,  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence, 
and  on  the  further  ground  that  there  was  not  sufficient  evi- 
dence to  support  the  verdict.  The  court  at  trial  term  de- 
nied the  motion  for  a  new  trial,  and  the  defendant  excepted, 
and  then  appealed  to  the  general  term  of  the  Marine  Court 
from  the  judgment,  and  also  from  the  order  denying  the 
motion  for  a  new  trial.  The  case  was  before  the  Marine 
Court  general  term  in  such  a  form  that  the  exceptions 
and  the  evidence  all  passed  under  the  review  of  that  tribu- 
nal, which  reversed  the  judgment  and  ordered  a  new  trial, 
with  costs  to  abide  the  event.  From  the  order  of  the  gen- 

O 

eral  term  the  plaintiff  appealed  to  this  court. 

The  counsel  for  the  appellant  insisted  upon  the  argument 
that  the  general  term  reversed  the  judgment  on  the  ground 
that  the  verdict  was  against  the  evidence.  That  proposition 
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involved  consequences  fatal  to  the  appeal.  The  changes 
that  have  within  the  past  few  years  been  made  in  the, 
laws  respecting  the  Marine  Court  have  altered  the  rules 
which  formerly  governed  appeals  from  that  court  to  the 
Common  Pleas.  The  Marine  "Court  may  grant  new  trials, 
and  an  appeal  may  be  taken  to  the  Court  of  Common  Pleas 
when  that  power  is  exercised.  (Sees.  9,  10  and  11,  ch.  629, 
Laws  of  1872;  sec.  9,  ch.  545,  Laws  of  1874  ;  sec.  43,  ch.  479, 
Laws  of  1875.)  The  language  of  the  acts  of  1874  and  1875 
is  certainly  broad  enough  to  embrace  an  appeal  from  an  or- 
der granting  a  new  trial  on  the  ground  that  the  verdict  of 
the  jury  was  against  evidence,  but  such,  I  think,  was  not  the 
intention  of  the  Legislature.  The  language  of  the  acts 
above  cited  is  similar  to,  if  not  identical  with,  the  language 
of  sec.  11,  Code  of  Procedure.  That  section  authorized 
appeals  to  the  Court  of  Appeals  from  orders  granting  new 
trials,  but  until  sections  268  and  272  were  amended  so  as  to 
provide  for  a  review  of  the  findings  of  fact  made  by  a  single 
judge  or  by  a  referee,  there  was  no  way  in  which  the  Court 
of  Appeals  could,  on  an  appeal  from  an  order  granting  a  new 
trial,  pass  upon  the  evidence  and  the  correctness  of  the  find- 
ings. And  to  this  very  day,  though  the  Code  explicitly 
authorizes  an  appeal  to  the  Court  of  Appeals  from  an  order 
granting  a  new  trial,  there  is  no  method  known  to  the  law 
by  which  that  court  can  renew  the  action  of  the  general 
term  in  setting  aside  a  verdict  as  against  the  weight  of  evi- 
dence. Where  only  pure  questions  of  law  are  involved,  an 
appeal  from  an  order  granting  a  new  trial  will  lie  to  the 
Court  of  Appeals ;  but  where  the  general  term  sets  aside  a 
verdict  as  against  evidence,  the  appeal  will  be  dismissed  or 
judgment  absolute  against  the  appellant  will  be  pronounced 
by  the  Court  of  Appeals,  unless  the  uncontradicted  evidence 
indisputably  shows  the  right  of  the  appellant  to  a  judgment 
in  his  favor.  ( Wright  v.  Hunter,  46  N.  Y.  411 ;  Sands  v. 
Crooke,  46  N.  Y.  569  ;  Wagner  v.  L.  I.  E.  R.,  70  N.  Y.  615.) 
There  is  a  long  line  of  decisions  of  the  Court  of  Appeals 
holding  that  the  mere  jurisdiction  to  entertain  an  appeal 
from  an  order  granting  a  new  trial  did  not  impose  on  that 
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court  the  duty  of  weighing  conflicting  evidence.  (Hoyt  v. 
Sheldon,  19  N.  Y.  207  ;  Miller  v.  Schuyler,  20  N.  Y.  522 ; 
Young  v.  Davis,  30  N.  Y.  134.) 

I  think  the  same  effect  must  be  given  to  the  acts  of  1874 
and  1875  as  was  given  to  sec.  11  of  the  Code  of  Procedure, 
and  that  the  Court  of  Common  Pleas,  which,  with  respect  to 
the  Marine  Court,  is  the  court  of  last  resort,  cannot  with 
propriety  examine  the  testimony  taken  at  the  trial  for  the 
purpose  of  determining  whether  the  general  term  or  the 
jury  was  right  in  its  weighing  of  the  evidence.  Whether, 
under  the  present  state  of  the  law,  it  is  competent  for  this 
court  to  review  the  facts  on  an  appeal  from  an  order  of  the 
Marine  Court  granting  a  new  trial,  where  the  action  has 
been  tried  before  a  single  judge  or  a  referee,  it  is  not  now 
necessary  to  determine.  If  this  court  cannot  review  the  or- 
der appealed  from,  and  I  think  it  clear  that  it  cannot,  if,  as 
the  appellant  contends,  a  new  trial  was  granted  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence, 
it  becomes  important  to  determine  what  disposition  should  be 
made  of  this  case.  It  appears  that  the  respondent  took  ex- 
ceptions, which  were  properly  included  in  the  case.  One,  at 
least,  of  those  exceptions  seems  to  me  to  be  good.  The 
general  denial  pleaded  by  the  defendant  put  the  plaintiff  to 
her  proofs.  There  was  a  direct  conflict  between  the  plaintiff 
and  the  defendant  as  to  the  rate  of  wages  to  be  paid,  the 
plaintiff  claiming  twenty-five  dollars  per  month,  and  the 
defendant  insisting  that  sixteen  dollars  per  month  was  the 
amount  agreed  upon.  Under  these  circumstances,  the 
justice  at  the  trial  told  the  jury  that  the  burden  of  proof 
was  on  the  defendant,  and  that  the  plaintiff's  claim  was 
admitted.  To  that  instruction  the  defendant's  counsel 
excepted.  That  the  instruction  was  wrong,  and  that  it 
must  have  prejudiced  the  defendant's  case,  is  obvious. 
For  that  error  of  the  judge  at  the  trial,  the  general  term 
may  very  properly  have  reversed  the  judgment  and  ordered 
a  new  trial.  The  exception  to  that  instruction  having  been 
well  taken,  I  think  absolute  judgment  should  be  rendered 
against  the  plaintiff.  (East  River  Bank  v.  Kennedy,  4  Keyes, 
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279  ;  Sands  v.  Crooke,  46  N.  Y.  569;   Cobb  v.  Hatfidd,  46  N. 
Y.  537-538.) 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 

At  the  general  term  in  January,  1879,  a  motion  for  a  re- 
argument  was  made,  and  the  following  opinion  was  filed  on 
Feb.  3d,  1879. 

VAN  BRUNT,  J. — As  the  papers  upon  the  appeal  show 
that  the  general  term  of  the  Marine  Court  may  have  reversed 
the  judgment  of  the  trial  term  for  error  of  fact  and  not  for 
an  error  of  law,  no  reargument  of  the  appeal  can  possibly 
be  necessary,  as  this  court  cannot  consider  the  appeal  upon 
its  merits.  As  has  been  shown  by  the  opinion  of  Mr.  Justice 
Van  Hoesen  already  delivered  in  this  case,  the  statutes 
regulating  appeals  from  the  general  term  of  the  Marine  Court 
to  this  court  entirely  assimulated  the  practice  upon  such 
appeals  to  that  governing  appeals  to  the  Court  of  Appeals. 
The  practice  in  that  court  is  distinctly  laid  down,  that 
appeals  must  be  dismissed  where  it  appears  by  the  return 
that  questions  of  fact  were  legitimately  before  the  general 
term,  and  that  the  evidence  was  such  that  the  court  may 
have  reversed  the  judgment  on  the  facts.*  This  rule  was  laid 
down  at  the  present  general  term  of  tin's  court  in  the  case  of 
Fay  v.  Hazeltine,  where  the  court  dismissed  the  appeal  upon 
the  ground  that  the  reversal  of  the  judgment  of  the  general 
term  of  the  Marine  Court  may  have  been  upon  questions  of 
fact,  which  conclusion  was  arrived  at  with  great  reluctance, 
as  such  dismissal  worked  a  great  hardship  upon  the  plaintiff, 
and  the  court  thought  that  there  was  a  fair  conflict  of  testi- 
mony, upon  which  the  verdict  of  a  jury  should  have  been 
final.  I  do  not  think  in  the  case  at  bar,  however,  that  the 
judgment  should  have  been  affirmed,  but  that  the  appeal 
should  have  been  dismissed  and  the  plaintiff  remitted  to  his 
new  trial. 

The  order  of  the  general  term  should  be  modified 
accordingly. 
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CHARLES  P.  DALY,  Ch.  J.,  and  LARREMORE,  J.,  con- 
curred. 

Appeal  dismissed. 


JOSEPHINE  CORDIER,  ADMINISTRATRIX,  &c.,  or  ROSINB 
CORDIER,  Respondent,  against  HENRY  THOMPSON  Ap- 
pellant. 

(Decided  December  2d,  1878.) 

A  complaint  will  not  be  held  bad  as  not  stating  facts  sufficient  to  constitute  a  cause 
of  action  because  it  contains  no  express  allegation  that  the  plaintiff  sues  in  a 
representative  capacity,  if  the  complaint  contains  the  essential  averments  show 
ing  that  the  plaintiff  has  such  representative  capacity,  and  fairly  apprises  the  de- 
fendant that  the  intent  of  plaintiff  is  to  prosecute  in  such  capacity. 

It  is  not  necessary  for  an  administratrix,  suing  in  a  representative  capacity  upon  a 
non-negotiable  note,  alleged  in  the  complaint  to  have  been  delivered  to  her  intes- 
tate, to  allege  that  the  note  is  in  her  possession.  The  burden  of  proof  is  upon  the 
defendant  to  show  that  the  note  has  been  parted  with  by  the  plaintiff  or  the 
plaintiff's  intestate. 

A  guaranty  of  the  obligation  of  a  principal  arising  from  a  written  agreement  "  to 
return,"  at  a  definite  time,  a  definite  sum  of  money  borrowed,  is  a  guaranty  of 
payment  and  an  absolute  undertaking,  for  the  enforcement  of  which  neither  a 
demand  on  the  principal  nor  notice  to  the  guarantor  of  default  are  prerequisite. 

APPEAL  from  a  judgment  of  the  Marine  Court  of  the  city 
of  New  York,  entered  upon  a  decision  of  the  general  term 
of  that  court,  affirming  a  judgment  entered  upon  a  verdict 
for  the  plaintiff,  rendered  at  a  trial  term  of  that  court,  and 
affirming  an  order  of  that  court  overruling  a  demurrer  to  the 
complaint. 

This  action  was  brought  by  Josephine  Cordier,  as  ad- 
ministratrix of  Rosine  Cordier,  deceased,  against  Henry 
Thompson,  on  the  following  written  contract  of  guaranty  : 

"  NEW  YORK,  July  20M,  1875. 

"  I  acknowledge  to  have  received  from  Miss  Rosine 
Cordier  the  sum  of  fifteen  hundred  dollars,  also  a  promissory 
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note  for  $500,  payable  November  12th,  1875,  making  in  all 
two  thousand  dollars,  which  sum  I  agree  to  return,  without 
interest,  at  the  expiration  of  two  years  from  present  date. 

"  JANE  FERRERO. 

"  I  guarantee  the  above  obligation. 

"  HENRY  THOMPSON." 

A  demurrer  to  the  complaint,  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  was 
overruled. 

At  the  trial  defendant  offered  no  evidence,  and  the  jury, 
by  direction  of  the  court,  returned  a  verdict  for  the  plaintiff, 
to  which  direction  defendant  excepted.  The  alleged  defects 
in  plaintiff's  pleading  and  proof  relied  upon  by  defendant 
appear  from  the  opinion. 

Betts,  Atterbury  3r  Setts,  for  appellant. 
F.  J.  Moissen,  for  respondent. 

VAN  HOESEN,  J. — Although  the  plaintiff  does  not  ex- 
pressly aver  that  she  brings  the  action  in  her  capacity  as  ad- 
ministratrix, and  although  the  addition  of  the  words  "  ad- 
ministratrix of  the  goods  and  chattels  of  Rosine  Cordier  "  in 
the  title  of  the  complaint  is  a  mere  descriptio  personce,  I 
think  a  fair  construction  of  the  pleading  shows  that  the  plain- 
tiff sued  in  her  representative  character.  There  is  no  doubt 
that  a  good  pleader  will  never  omit  to  place  the  word  as  be- 
tween the  surname  of  his  client  and  the  word  administrator 
whenever  he  brings  suit  for  the  legal  representative  of  an  in- 
testate. It  has  been  said  the  word  as  was,  in  such  a  case, 
indispensable  (Henshall  v.  Roberts^  5  East,  154),  but  it  would 
be  a  departure  from  the  system  of  pleading  established  in 
New  York  if  we  should  revive  the  strictness  of  the  common 
law  forms.  Pleadings  are  to  be  liberally  construed  with  ;v 
view  to  substantial  justice  (Code  Civil  Proc.  §  519),  and 
courts  will  not  search  for  flaws  if  the  substance  of  a  o-ood 

o 

cause  of  action,  or  of  a  good  defence,  is  stated  by  the  pleader 
with  sufficient  clearness  to  apprise  adverse  parties  of  the  issues 
to  be  tried.  It  is  conceded  that  the  complaint  is  not  defec- 
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tive  in  its  allegations  of  the  making  and  delivery  of  the  in- 
strument made  by  Mrs.  Ferrero,  and  of  the  guaranty  thereof 
made  by  the  defendant.  It  is  alleged  that  both  the  instru- 
ment and  the  guaranty  were  delivered  to  one  Rosine  Cordier 
at  the  time  of  the  loan  to  Mrs.  Ferrero,  and  then  there  are 
averments  of  the  death  of  Rosine,  of  her  residence  in  the  city 
of  New  York  at  the  time  of  her  death,  of  her  intestacy,  of 
the  time,  place  and  manner  of  the  appointment  of  the  plain- 
tiff as  her  administratrix  by  the  surrogate  of  the  city  and 
county  of  New  York,  and  of  the  entering  of  the  plaintiff 
upon  her  duties  as  administratrix.  These  allegations  would 
be  useless,  and  worse  than  useless,  unless  the  plaintiff  were 
suing  in  her  representative  character,  and  they  are  pleaded 
so  that  the  defendant  could  take  issue  upon  them.  (Sheldon 
v.  Hoy,  11  How.  Pr.  12  ;  White  v.  Joy,  13  N.  Y.  83.)  The 
defendant  could  not  fail  to  understand  that  the  plaintiff  was 
proceeding  as  administratrix  to  collect  a  demand  which  he 
owed  Rosine  Cordier  in  her  lifetime,  and  which  the  plain- 
tiff alleged  to  be  part  of  the  estate  of  the  deceased. 
She  stated  every  fact  essential  to  the  establishment  of  her 
title  as  administratrix,  and  if  the  facts  alleged  were  all  proved 
at  the  trial,  would  it  not  be  a  mere  mockery  of  justice  if  the 
plaintiff,  with  the  note  in  her  hands,  should  be  turned  out  of 
court  for  failing  to  use  a  technical  expression,  which,  if  used, 
would  not  have  aided  the  defendant's  defense?  The  case  of 
Hallett  v.  Narrower  (33  Barb.  537)  is  directly  in  point,  and 
it  disposes  of  the  defendant's  first  ground  of  appeal. 

The  objection  that  the  complaint  does  not  allege  that  the 
paper  sued  upon  is  the  plaintiff's,  and  in  her  possession,  is 
not  tenable.  The  paper  was  non-negotiable,  and  delivered 
to  the  plaintiff's  intestate.  If  it  had  been  parted  with  by 
the  intestate  or  by  the  plaintiff  it  was  for  the  defendant  to 
show  the  fact.  (Pe.ets  v.  Bratt,  6  Barb.  664.) 

The  most  serious  question  in  the  case  is,  whether  the 
guaranty  of  the  defendant  is  an  absolute  or  merely  a  contin- 
gent undertaking.  I  think  it  must  be  construed  to  be  a 
guaranty  of  payment,  and,  therefore,  an  absolute  understand- 
ing. The  principal  instrument  is  a  non-negotiable  promissory 
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note.  It  is  a  promise  to  pay  Rosin e  Cordier,  absolutely  and 
at  all  events,  the  sum  of  two  thousand  dollars  two  years 
after  date. 

The  consideration  for  the  note  is  expressed  upon  its  face, 
being  the  loan  of  fifteen  hundred  dollars  in  cash,  and  the 
transfer  of  a  note  for  five  hundred  dollars,  payable  Novem- 
ber 12,  1875.  It  is  agreed  that  that  note  shall  be  accepted 
by  Mrs.  Ferrero,  the  borrower,  as  so  much  cash.  It  is 
not  to  be  accounted  for,  nor  does  the  obligation  to  pay 
Rosine  depend  upon  Mrs.  Ferrero's  success  in  collecting  it. 
She  agrees  to  pay  two  thousand  dollars  at  the  end  of  two 
years',  absolutely  and  at  all  events.  Upon  that  note,  at  the 
time  the  monev  is  lent,  the  defendant  writes  :  "  I  guarantee 

»/  o 

the  above  obligation,  Henry  Thompson."  What  obligation 
is  it  that  he  guarantees?  That  of  paying  Rosine  the  money 
borrowed  at  the  expiration  of  two  years.  There  is  no  con- 
dition expressed,  and  none  implied.  His  guaranty  is  not  of 
Mrs.  Ferrero's  responsibility,  but  that  she  shall  pay  at  matur- 
ity. Upon  a  guaranty  like  that,  he  was  not  entitled  to 
demand  and  notice,  but  became  liable  to  pay  the  very  instant 
that  Mrs.  Ferrero  was  in  default.  {Brown  v.  Curtiss,  2  N.  Y. 
227,  228 ;  BarJiydt  v.  Ellis,  45  N.  Y.  110 ;  Allen  v.  Riyht- 
merei  20  John.  366.) 

None  of  the  other  points  taken  by  the  appellant  seem  to 
me  to  require  comment. 

The  judgment  should  be  affirmed,  with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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PATRICK  H.  GILHOOLT,  Respondent,  against  Lucius  HART 
AND  CHARLES  FANNING,  Appellants. 

(Decided  December  2d,  1878. ) 

Where  a  partnership  agreement  provided  that  the  defendants,  who  were  partners 
therein,  should  contribute  a  certain  amount  of  money  as  a  "  working  capital," 
and  that  such  capital  should  draw  interest  at  seven  per  cent.,  and  during  the  con- 
tinuance of  the  partnership  business  more  capital  was  needed,  and  the  defend- 
ants advanced  it  on  the  promise  of  their  co-partner,  that  whatever  money  they 
put  in  they  should  get  back  with  interest, — Held,  that  on  an  accounting  at  the 
suit  of  their  co-partner's  assignee  they  should  be  allowed  interest  on  the  addi- 
tional money  so  advanced,  as  well  as  on  the  amount  originally  contributed. 

Where  a  partnership  agreement  does  not  provide  that  a  partner  shall  receive  com- 
missions for  making  sales  in  the  business,  a  charge  for  making  such  sales  will  not 
be  allowed  upon  such  an  accounting. 

APPEAL  by  the  defendants  from  a  judgment  of  this 
court,  entered  upon  a  report  in  favor  of  the  plaintiff  by  Ed- 
ward S.  Dakin,  a  referee,  to  whom  it  had  been  referred  to 
hear  and  determine  the  issues  in  the  action. 

The  action  was  brought  by  Patrick  H.  Gilhooly,  the  as- 
signee of  Leonee  De  Metz,  against  Lucius  Hart  and  Charles 
Fanning,  who  were  partners  under  the  firm  name  of  Lucius 
Hart  &  Co.,  for  an  accounting. 

The  complaint  alleged  that  De  Metz,  Lucius  Hart  &  Co. 
and  one  Hill  agreed,  in  writing,  to  enter  into  the  business 
of  the  manufacture  of  spelter,  and  that  by  the  terms  of  the 
agreement  Lucius  Hart  &  Co.  were  to  invest  $4500  as  a 
working  capital  in  the  business,  Hill  $1500,  and  that  De 
Metz  was  to  contribute  a  patent  which  he  owned  for  the 
manufacture  of  spelter.  By  the  terms  of  the  agreement  it 
was  further  provided,  that  De  Metz  was  to  give  his  whole 
time  and  attention  to  the  manufacture,  and  to  have  a  salary 
of  $'1000  per  year  and  one-fifth  of  the  net  profits.  Lucius 
Hart  &  Co.  were  to  employ  Hill  at  the  same  salary,  and  II ill 
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was  to  have  one-fifth  of  the  net  profits,  and  was  to  keep  the 
accounts  of  the  business,  to  receive  and  deliver  material,  and 
to  find  purchasers.  By  the  agreement  it  was  provided  that 
the  "  working  capital  "  should  draw  interest  at  the  rate  of 
seven  per  cent,  per  annum,  and  that  no  profits  should  be  di- 
vided until  the  interest  and  all  the  cost  and  expenses  of  the 
business  should  have  been  paid.  The  complaint  alleged 
further  that  at  the  termination  of  the  business  an  account 
was  rendered  De  Metz  by  Lucius  Hart  &  Co.,  by  which  it 
appeared  that  there  was  due  him  the  sum  of  8323,  which  was 
paid  him  ;  that  he  was  ignorant  of  the  true  state  of  the  ac- 
counts at  the  time  that  account  was  rendered,  and  that  the 
account  was  untrue  and  contains  improper  and  illegal 
charges. 

The  answer  admitted  the  agreement  as  alleged  in  the 
complaint,  and  alleged  the  correctness  of  the  account  as  ren- 
dered. 

The  two  principal  items  contested  were  a  charge  of 
Lucius  Hart  &  Co.  of  $933  31  as  commissions  for  sales  of  the 
spelter,  and  one  of  $494  95,  interest  on  828,601  23,  money 
advanced  in  the  business  by  that  firm.  After  the  evidence 
was  in,  the  defendant's  counsel  moved  to  amend  the  answer 
to  conform  to  the  proofs  in  the  case  by  adding  allegations, 
that  after  the  making  of  the  agreement  alleged  in  the  com- 
plaint it  was  further  agreed  between  the  parties  that  Lucius 
Hart  &  Co.  should  advance  money  beyond  the  sum  of  $4500; 
that  the  further  advances  should  draw  interest  as  provided 
in  respect  to  that  sum  ;  and  that  said  firm  should  have 
the  charge  of  selling  the  spelter,  and  should  receive  therefor 
a  commission  of  three  per  cent,  upon  the  amount  of  sales. 
The  referee  denied  this  motion  and  disallowed  the  items  of 
interest  and  commissions.  The  evidence  as  to  the  item  of 
interest  on  the  additional  advances  is  stated  in  the  opinion. 

James  E.  Chandler,  for  appellants. 
Winsor  $•  Marsh,  for  respondent. 

VAN  HOESEN,  J. — The  defendants,  who  are  the  appel- 
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lants,  found  their  application  for  the  reversal  of  the  judg- 
ment upon  two  alleged  errors  of  the  referee — the  first  being 
his  refusal  to  allow  the  defendants  interest ;  and  the  second. 
his  refusal  to  allow  them  commissions  in  the  adjustment  of 
the  accounts  in  a  business  adventure,  in  which  they,  the 
plaintiffs  assignor,  De  Metz,  and  one  Hill  was  the  parties 
concerned.  It  appeared  that  in  March,  1875,  the  defend- 
ants, who  comprised  the  firm  of  Lucius  Hart  &  Company, 
engaged  with  one  De  Metz  and  one  Hill  in  the  manufacture 
of  spelter  under  De  Metz's  patent.  They  were  to  furnish 
$ 4500  cash,  as  working  capital,  to  pay  De  Metz  a  salary  of 
$1000  per  year,  and  to  employ  Aaron  Hill  at  a  salary  of 
$1000  per  year.  Hill  agreed  to  invest  $1500  in  the  work- 
ing capital,  and  to  devote  his  whole  time  to  the  business, 
and  was  to  receive  one-fifth  the  net  profits.  De  Metz  agreed 
to  give  his  whole  time  to  the  business,  to  give  to  Lucius 
Hart  &  Co.  the  exclusive  use  of  his  patent,  and  to  assign  to 
them  the  patent  as  a  security  for  the  performance  by  him  of 
his  contract.  De  Metz  was  to  have  furthermore,  as  a  con- 
sideration for  the  use  of  his  patent,  one-fifth  of  the  net  profits 
of  the  business.  It  was  agreed  that  the  working  capital  in- 
vested should  draw  interest  at  seven  per  cent.  On  the  5th 
day  of  September  following  the  factory  was  destro}red,  and 
the  business  was  abandoned  by  common  consent.  Lucius 
Hart  &  Company  rendered  to  De  Metz  an  account,  in  which 
were  charged  the  two  items  objected  to,  one  for  interest  and 
the  other  for  commissions.  It  appeared  upon  the  trial  that 
Hart  &  Company  had  advanced  for  use  in  the  business  more 
than  $28,000,  upon  which  they  claimed  to  be  allowed  inter- 
est, and  that  they  had  sold  the  spelter  refined  at  the  factory 
to  the  amount  of  more  than  $31,000,  for  which  they  claimed 
a  commission  of  3  per  cent.  The  referee  disallowed  both 
items. 

The  appellants  found  their  claim  to  interest  first,  upon 
the  ground  that  there  was  an  express  agreement  to  pay  in- 
terest, and,  secondly,  on  the  ground  that  under  the  circum- 
stances sush  an  agreement  will  be  implied  by  law.  Whilst 
there  are  cases  in  which  a  partner  may  be  permitted  to 
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charge  interest  upon  his  advances  for  the  business  of  the 
linn,  the  general  rule  does  not  allow  interest  to  a  partner 
upon  his  loans  to  the  partnership.  There  is  nothing  in  this 
case  to  take  it  out  of  the  ordinary  rule.  The  advances  were 
not  contributions  to  the  common  stock,  but  loans.  If  the 
money  had  been  borrowed  from  a  stranger,  interest  would, 
of  course,  be  payable,  but  where  a  partner  makes  the  ad- 
vances the  courts  have  said  that  he  was  no  more  entitled  to 
interest  than  a  partner  who  excels  his  associates  in  industry 
and  judgment  is  entitled  to  compensation  for  his  labor.  If 
he  seeks  an  allowance  for  his  superior  abilities,  or  for  the  use 
of  his  money,  he  must  bargain  for  it.  (JLee  v.  Lashbrooke,  8 
Dana,  [Ky.]  214.) 

Johnson  v.  Hartshorne  (52  N.  Y.  178),  though  not  in 
point,  does  not,  as  I  understand  it,  lay  down  a  different  doc- 
trine, for  that  case  merely  determined  the  right  to  interest 
where  a  surviving  partner  had  tortiously  converted  to  his 
own  use  the  property  of  his  late  firm.  Whilst  I  see  no 
reason,  therefore,  for  saying  that  the  law  implies  an  agree- 
ment for  the  payment  to  the  defendants  of  interest  upon 
their  advances,  I  think  there  was  evidence  upon  which  the 
referee  should  have  found  that  De  Metz  expressly  agreed  to 
pay  such  interest.  Though  De  Metz,  in  one  .part  of  his  tes- 
timony, swears  that  he  never  knew  that  the  capital  of  *4500 
had  been  exhausted,  yet,  he  swears  in  another  part  that  the 
works  were  stopped  for  want  of  money,  and  that  hs  had 
several  conversations  with  Fanning,  one  of  the  defendants, 
upon  the  necessity  of  having  more  money,  and  was  told  by 
Fanning  that  Lucius  Hart  &  Co.  would  advance  more. 
De  Metz  further  swears  that  when  the  defendants  presented 
to  him  their  account,  in  which  the  interest  item  was 
charged,  he  made  no  objection  to  that,  but  did  object  to  the 
item  for  commissions,  and  that  in  a  written  communication  he 
singled  out  the  latter  item  as  the  only  one  in  the  account 
which  he  would  not  allow.  On  the  other  hand,  Fanning, 
one  of  the  defendants,  swears  that  when  told  by  him  that 
Lucius  Hart  &  Co.  would  advance  money  in  excess  of  their 
contribution  of  84500,  De  Metz  said :  "  "Whatever  money 
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you  put  in  you  will  get  back  with  interest."  This  state- 
ment of  Fanning  was  nowhere  expressly  contradicted,  though 
De  Metz  said,  in  answer  to  a  general  question,  that  he  made 
no  agreement  except  the  Avritten  one.  The  question  and  the 
answer,  taken  together,  cannot  be  considered  a  satisfactory 
denial  of  Fanning' s  clear  and  positive  statement  of  De  Metz's 
promise.  The  works  were  stopped  for  want  of  money  ;  the 
defendants  had  furnished  all  they  agreed  to  contribute,  and 
were  under  no  obligation  to  make  any  further  advances,  and 
under  these  circumstances  De  Metz  promised  to  allow  them 
interest  if  they  would  supply  the  needed  funds.  They  acted 
on  that  assurance,  and  De  Metz,  when  the  account  is  pre- 
sented to  him,  found  no  fault  with  the  charge  of  interest. 
It  seems  to-  me  this  is  a  stronger  case  than  that  of  Lloyd  v. 
Carrier  (2  Lans.  364),  in  which  the  court  allowed  interest  to 
a  partner.  In  that  case,  the  partnership  agreement  made  no 
provision  for  the  supply  of  capital  by  either  partner,  but  one 
of  the  firm  made  advances  for  the  purpose  of  the  business. 
The  books  contained  charges  for  interest.  Carrier  examined 
the  accounts  for  the  purpose  of  settling  them,  and  made  no 
objection  to  the  items  charged  for  interest.  It  was  held  that 
the  accounts,  including  the  interest  items,  were  accounts 
stated.  I  think  the  referee  should  have  allowed  the  items 
for  interest.  'The  items  for  commissions  were  properly  dis- 
allowed. The  proof  utterly  failed  to  show  any  agreement 
for  the  payment  of  commissions  to  the  defendant.  De  Metz's 
conversation  with  Hill  and  with  Fanning  fell  far  short  of 
proving  any  understanding  that  the  defendants  should  have 
three  per  cent.,  or  any  other  rate,  for  making  sales.  The 
claim  for  commissions  is  unreasonable  and  unfair,  and  was 
stoutly  disputed  by  De  Metz  as  soon  as  he  discovered  it. 

For  the  error  of  the  referee  in  disallowing  the  item  of 
interest  the  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  defendants  to  abide  the  event 
(8  Hun,  524). 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide 
event. 
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BERNARD  SCHAAF,  Respondent,  against  JOHN  O'BRIEN  AS 
EXECUTOR,  &c.,  OF  MARTIN  WALSH,  Appellant. 

(Decided  December  2d,  187&) 

It  is  no  defense  to  an  action  upon  the  guarantee  of  payment  of  a  bond  secured  bv 
a  mortgage  on  real  estate,  that  an  action  to  foreclose  the  mortgage  has  beeu 
commenced,  nor  that  in  such  suit  a  receiver  of  the  rents  and  profits  has  been 
appointed. 

The  statutory  provision  (2  R,  S.  191,  §  153),  that  after  an  action  for  foreclosure  has 
been  brought,  and  while  it  is  pending,  no  proceeding  shall  be  had  at  law  for  the 
recovery  of  the  debt,  or  of  any  part  of  it,  unless  with  leave  of  the  court,  has  no 
application  to  an  action  against  the  mortgagee  upon  his  guarantee  of  payment  of 
the  debt. 

The  case  of  Baxter  v.  Smack(l7  How.  Pr.  184),  where  the  guaranty  was  of  coUecthni, 
and  the  case  of  Williamson  v.  Champlin  (8  Paige,  70),  where  there  was  no  guar- 
anty, distinguished. 

APPEAL  by  the  defendant  from  a  judgment  of  this 
court,  entered  on  a  decision  at  trial  term. 

The  action  was  brought  by  the  assignee  -of  a  bond 
(secured  by  a  mortgage  on  real  estate)  upon  a  guarantee  of 
its  payment  made  by  defendant's  testator,  the  assignor  and 
mortgagee,  and  contained  in  the  assignment.  Upon  the 
trial,  leave  was  asked  to  amend  the  answer  by  setting  up  lu 
a  defense,  that  before  bringing  the  action  upon  the  guar- 
anty plaintiff  had  commenced  an  action  for  the  foreclosure 
of  the  mortgage;  that  a  receiver  of  rents  and  profits  had  bei-n 
appointed,  had  acted  and  had  not  accounted;  and  that  there 
had  been  a  judgment  of  foreclosure  and  sale,  but  no  sale. 
Leave  to  so  amend  was  refused,  and  an  exception  was  taken 
by  defendant. 

A.  R.  Dyett  and  R.  W.  Towmend,  for  appellant. 
Lawrence  $  Waehner,  for  respondent. 
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CHARLES  P.  DALY,  Chief  Justice. — In  an  action  by  the 
mortgagee  upon  the  bond  he  would  have  to  show  that  he 
had  exhausted  the  mortgage  security,  as  his  remedy  upon 
the  bond  would  be  for  any  deficiency  that  might  remain 
after  exhausting  the  mortgage  security.  But  the  defend- 
ant's testator  assigned  the  bond  to  the  plaintiff  in  this 
suit,  and  by  the  instrument  of  assignment,  for  a  valuable 
consideration,  which  was  expressed  in  the  instrument,  he 
guaranteed  the  payment  of  the  bond  with  interest  on  or 
before  the  15th  of  December,  1876,  and  the  action  is  upon 
the  guaranty.  The  fact,  therefore,  that  the  plaintiff  had 
brought  an  action  in  the  Supreme  Court  to  foreclose  the 
mortgage  ;  that  a  receiver  of  the  rents  and  profits  of  the 
premises  was  appointed  in  that  action,  who,  since  the  date 
of  the  appointment,  has  been  in  the  possession  of  the  prem- 
ises and  has  never  accounted,  was  immaterial.  It  was  not 
an  offer  to  show  that  any  specific  sum  had  been  received  by 
the  plaintiff,  either  as  rent  or  otherwise,  in  the  action  of 
foreclosure,  or  to  which  the  plaintiff  was  entitled,  and  which 
should  equitably  be  applied  to  reduce  the  amount  for  which 
the  defendant's  testator  was  liable  upon  his  guaranty.  The 
objection  to  the  offer  to  amend  the  answer  is,  that  it  did  not 
set  up  any  specified  sum  received  by  the  plaintiff,  or  which 
he  was  entitled  to  receive,  which  ought  to  be  allowed  in 
diminution  of  the  defendant's  testator's  liability. 

By  statute  (2  R.  S.  191,  §  154)  the  plaintiff  could  have 
made  the  defendant  a  party  to  the  final  issue  suit  (Curtis  v. 
Tyler,  9  Paige,  436),  but  the  provision  does  not  make  it 
obligatory  upon  him  to  do  so ;  but  by  §  156  no  further  pro- 
ceedings can  be  had  in  the  foreclosure  suit  of  the  judgment 
in  this  suit,  unless  the  sheriff  returns  that  the  execution  upon 
the  judgment  is  unsatisfied  in  whole  or  in  part,  and  that 
there  is  no  property  to  satisfy  the  execution  except  the 
mortgaged  premises.  The  statute  provides,  that  after  an 
action  for  foreclosure  has  been  brought,  and  whilst  it  is 
pending,  no  proceeding  shall  be  had  at  law  for  the  recovery 
of  the  debt,  or  of  any  part  of  it,  unless  authorized  by  the  leave 
of  the  court  (2  R.  S.  191,  §  153) ;  but  the  object  of  this  provi- 
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sion,  as  was  said  in  Suydam  v.  Bartle  (9  Paige,  296),  was  to  re- 
lieve the  mortgagor  from  a  double  litigation — a  reason  that 
does  not  apply  to  an  action  against  the  assignor  of  a  mortgage, 
who,  in  the  assignment,  has  guaranteed  its  payment  to  the 
assignee.  This  is  in  itself  a  distinct  contract,  wholly  inde- 
pendent of  the  liability  of  the  mortgagor.  In  Baxter  v. 
Smack  (17  How.  Pr.  184)  the  assignor  guaranteed  the  pay- 
ment and  collection  of  the  bond  and  mortgage,  and  it  was 
held  by  Roosevelt,  J.,  at  special  term,  that  the  addition  of 
the  said  collection  showed  that  if  not  paid  at  maturity  it 
should  be  collectable  by  foreclosure,  and  would  be  paid  if 
the  usual  steps  were  taken  for  its  collection  ;  or  in  other 
words,  that  the  guarantor  was  not  answerable  until  the 
assignor  had  exhausted  his  remedy  upon  the  mortgagor's 
security.  But  in  the  present  case  the  guaranty  is  not  of 
"  the  payment  and  collection  "  of  the  bond  and  mortgage,  but 
of  "  the  payment  of  the  principal  and  interest  secured  by  the 
bond,"  which  is  a  very  different  objection.  In  Williamson  v. 
Champlin  (8  Paige,  70),  cited  by  the  appellant,  there  was  an 
assignment  of  the  mortgage,  but  no  guaranty  of  its  payment 
by  the  assignor,  and  the  case  therefore  has  110  application. 
The  judgment  should  be  affirmed. 

LARREMORE,  J.,  concurred. 
Judgment  affirmed. 


FRANKLIN    SANDERS    et   al.  Respondents,  against  MARTIN 
GILLETT,  Appellant. 

(Decided  December  2d,  1878.) 

The  lien  of  an  attorney  on  a  judgment  for  costs,  and  his  rights  as  assignee  of  such 
judgment,  are  subject  to  the  equitable  right  of  the  party  against  whom  such 
judgment  has  been  obtained  to  offset  against  it  a  judgment  in  his  favor  against 
such  client,  the  assignor.  Such  offset  will  generally  be  granted  when  the  client 
is  insolvent. 
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APPEAL  from  an  order  made  by  this  court  at  special  term, 
granting  a  motion  to  offset  judgments. 

The  plaintiffs  obtained  a  judgment  against  the  defendant 
in  a  District  Court  of  the  city  of  New  York  for  $123  40, 
and  filed  a  transcript  of  the  judgment  in  the  office  of  the 
clerk  of  the  city  and  county  of  New  York,  and  afterwards,  in 
proceedings  supplementary  to  execution  instituted  in  this 
court  by  the  plaintiffs  for  the  examination  of  a  third  party 
as  a  debtor  of  the  judgment  debtor,  Gillett,  the  latter,  on  an 
appeal  to  the  general  term,  obtained  a  judgment  for  costs 
against  the  plaintiffs  for  the  sum  of  $28  50.  Gillett  was 
insolvent.  A  motion  was  made  by  the  plaintiffs  to  offset 
the  two  judgments,  and  have  the  latter  one  satisfied  of 
record  on  the  reduction  of  the  former  one  by  that  amount ; 
and  this  motion  was  opposed  on  the  ground  that  E.  More, 
the  attorney  of  Gillett,  had  a  lien  on  the  judgment  for  costs, 
and  that  Gillett  had  assigned  the  judgment  to  More  before 
the  motion  was  noticed. 

E.  More,  for  appellant. 

Frank  $  Weiss,  for  respondents. 

CHARLES  P.  DALY,  Chief  Justice. — The  lien  of  the 
attorney  has,  in  this  State,  always  been  regarded  as  subject 
to  the  equitable  right  of  set-off  between  the  parties.  I  ad- 
verted to  this  distinction  in  Ward  v.  Wordsworth  (1  E.  D. 
Smith,  603)  as  settled  by  the  cases  of  Spencer  v.  White  (1 
Johns.  Cases,  102),  Pindar  v.  Morris  (3  Cai.  165)  and  The 
People,  $c.,  v.  Manning  (13  Wend.  652),  and  it  was  upheld 
in  Roberts  v.  Carter  (24  How.  Pr.  44)  and  Brooks  v.  Handford 
(15  Abb.  Pr.  342). 

The  decision  below,  therefore,  must  be  affirmed,  there 
being  no  question  where  the  defendant  is  insolvent,  but  that 
it  is  equitable  to  order  the  set-off.  (Rignolet  v.  Grreer,  19 
Abb.  Pr.  264 ;  Bradley  v.  Angell,  3  N.  Y.  475.) 

VAN  HOESEN,  J.,  concurred. 
Order  affirmed. 
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JOHN  B.  LEWIS,  Respondent,  against  WILLIAM  H.  DAVIS, 

Appellant. 

(Decided  December  2d,  1878.) 

A  person  permanently  employed  and  regularly  in  attendance  as  a  clerk  in  a  store 
in  the  city  of  New  York  is  to  be  considered  as  having  a  "  place  of  business  "  in 
that  city,  within  the  meaning  of  L.  1862,  c.  484,  §  23,  and  may  be  sued  in  the 
District  Courts  by  long  summons. 

Where,  in  an  action  in  a  District  Court  of  the  city  of  New  York,  the  costs  of  the 
dismissal  of  a  previous  action  for  the  same  cause,  between  the  same  parties,  are 
paid  by  the  plaintiff  upon  the  return  day  of  the  summons,  the  defendant  is  not 
entitled  to  have  the  plaintiff's  proceedings  stayed,  or  his  complaint  dismissed  by 
reason  of  the  non-payment  of  such  costs,  before  beginning  the  second  action. 

The  dismissal  of  a  complaint  for  a  defect  of  proof  arising  from  the  absence  of  a 
subscribing  witness  to  a  writing,  the  execution  of  which  is  in  issue,  is  not  a  judg- 
ment upon  the  merits,  and  is  no  bar  to  a  subsequent  action. 

APPEAL  by  the  defendant  from  a  judgment  in  favor  of 
plaintiff,  rendered  in  the  District  Court  of  the  city  of  New 
York  for  the  Third  Judicial  District. 

The  action  was  commenced  by  long  summons.  Upon 
the  return  day  the  defendant,  before  pleading,  objected  to 
plaintiff's  proceeding  on  the  ground, — 

First,  that  certain  costs  of  dismissal  imposed  upon  plain- 
tiff in  a  previous  action  in  the  same  court,  between  the  same 
parties,  and  for  the  same  cause  of  action,  had  not  been  paid ; 
and, 

Second,  that  the  defendant  resided  in  another  county, 
and  had  no  place  of  business  in  New  York  City,  but  had 
only  a  place  of  employment  therein. 

An  affidavit  as  to  residence  and  employment  was  filed  by 
the  defendant,  and  the  costs  of  the  previous  action  were 
paid  by  the  plaintiff.  Both  objections  were  then  overruled, 
and  at  the  time  of  trial  the  defendant  moved  on  the  same 
grounds  to  dismiss  the  proceeding.  The  motion  was  denied, 
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and  judgment  rendered  for  the  plaintiff  on  the  merits.  The 
other  facts  necessary  to  an  understanding  of  the  decision 
here  appear  in  the  opinion. 

James  Knox,  for  appellant. 

W.  C.  Carpenter,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — The  provision  in 
the  act  of  1862  (L.  1862,  c.  481,  p.  976,  §  23)  that  no  per- 
son who  shall  have  a  place  of  business  in  the  city  of  New 
York  shall  be  deemed  a  non-resident  under  the  provisions 
of  the  act,  must,  in  its  connection  with  the  section  that  non- 
residents are  to  be  sued  by  a  short  summons,  be  interpreted 
with  reference  to  the  object  which  the  law  had  in  requiring 
residents  to  be  sued  by  a  long  summons,  and  non-residents 
by  a  short  one.  The  design  in  fixing  by  statute  the  time 
that  must  elapse  between  the  issuing  and  the  return  day  of 
a  summons  evidently  was,  that  ample  time  might  be  allowed 
to  enable  a  defendant  to  get  ready  for  his  defense.  In  the 
case  of  residents  of  the  city,  it  was  therefore  required  to  be 
returnable  not  more  than  twelve  days  from  its  date,  and  to 
be  served  at  least  six  days  before  the  time  of  appearance. 
The  time  was  shortened  in  the  case  of  non-residents  for  the 
obvious  reason  that  the  non-resident  is  a  transitory  person, 
with  whom  it  may  be  an  object  to  have  the  claim  made 
against  him  determined  as  speedily  as  possible,  so  that  he 
may  not  be  unnecessarily  detained  in  the  city.  The  sum- 
mons in  his  case,  therefore,  is  required  to  be  returnable  in 
not  less  than  two  nor  more  than  four  days  from  its  date. 
In  the  case  of  a  person  who  has  a  place  of  business  in  the 
city,  although  he  resides  out  of  it,  this  expedition  is  not 
required,  as  he  is  here  regularly  to  attend  to  his  business, 
and  it  is  of  no  essential  difference  to  him  whether  the  sum- 
mons is  returnable  in  four  or  in  twelve  days.  This  being 
the  object  of  the  statute  in  having  a  briefer  period  for  one 
who  may  be  temporarily  here,  as  contradistinguished  from 
one  who  is  here  regularly,  a  clerk  who  is  permanently  em- 
ployed in  a  store  in  the  city  may  be  regarded  as  one 
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who,  within  the  intent  of  the  statute  has  a  place  of  business, 
for  this  provision  does  not  necessarily  mean  one  who  carries 
on  some  business  at  some  particular  place  in  the  ^city,  of 
which  business  he  is  the  sole  or  one  of  the  proprietors.  The 
defendant  was  employed  as  a  clerk  in  a  store  in  Front 
Street,  and  I  think  maybe  regarded,  within  the  meaning  and 
object  of  the  statute,  as  one  having  a  place  of  business  in  the 
city. 

The  record  of  the  former  suit  shows  that  the  complaint 
was  dismissed  because  the  plaintiff  failed  to  call  the  sub- 
scribing witness  to  the  assignment.  There  was  no  judgment, 
therefore,  upon  the  merits,  and  the  entry  upon  the  summons 
that  the  action  was  dismissed  was  the  proper  entry,  and  the 
one  by  which  the  court  below  had  to  be  governed  in  deter- 
mining what  was  the  nature  of  the  judgment.  The  omis- 
sion to  pay  the  costs  of  the  former  judgment  had  no  other 
effect  than  to  entitle  the  defendant  to  move,  upon  the  return 
of  the  summons,  that  all  proceedings  be  stayed  until  the  costs 
were  paid  ;  or  that  the  court  might  order  that  if  not  paid 
within  a  certain  time  that  the  complaint  should  be  dismissed. 
{Livingston  v.  Edwards,  1  Cow.  596.)  The  defendant  raised 
this  objection  upon  the  return  of  the  summons,  and  upon 
doing  so  the  costs  were  paid  to  him,  which  was  all  that  he 
was  entitled  to.  In  Flewelling  v.  Brandon  (4  Daly,  833), 
upon  which  the  appellant  relies,  the  suit  could  not  be  dis- 
continued by  plaintiff  after  appearance  without  the  payment 
of  costs.  The  former  action  in  that  case,  therefore,  was 
necessarily  pending,  which  was  a  complete  answer  to  the 
second  action.  In  courts  of  justices  of  the  peace  in  other 
counties,  it  has  been  held  that  the  justice  has  no  power  either 
to  stay  the  proceedings  or  dismiss  the  action,  because  the 
costs  of  a  former  action  had  not  been  paid.  (Youle  v.  brother- 
ton,  10  Johns.  363.)  But  this  has  no  application  to  District 
Courts  in  this  city  since  the  passage  of  the  act  of  1862  (L. 
1862,  c.  484,  p.  971,  §  3),  which  declares  that  the  rules  and 
regulations  of  the  Supreme  Court  shall  apply  to  these  courts 
so  far  as  they  are  applicable.  The  District  Courts  in  the 
city,  therefore,  have,  since  the  passage  of  this  act,  the  same 
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powers  in  this  respect  as  the  Supreme  Court.  (Flewelling  v. 
Brandon,  supra.} 

So  far  as  respects  the  merits,  this  is  a  case  of  conflicting 
evidence,  with  which  we  do  not  interfere  upon  appeal. 

The  judgment  should  therefore  be  affirmed. 

VAN  HOESEN,  J.,  concurred. 
Judgment  affirmed. 


IN  THE  MATTER  OF  DANIEL  H.  FITZGERALD. 

[SPECIAL  TERM.] 

(Decided  December  10th,  1878.) 

A  debtor  imprisoned  upon  execution  in  a  civil  action  cannot  be  discharged  from 
imprisonment  upon  his  petition  under  art.  6,  title  1,  chap.  5,  part  2,  of  the  Re- 
vised Statutes,  where  the  execution  creditor  opposes  such  discharge,  and  where 
the  debtor  has,  in  proceedings  voluntarily  taken  by  him  under  the  United  States 
Bankrupt  Act,  made  an  assignment  to  the  assignee  in  bankruptcy  of  all  the  non- 
exempt  property  which  he  had  at  the  time  of  his  arrest  under  the  execution. 

PETITION  of  an  imprisoned  debtor  for  discharge  from  im- 
prisonment. 

The  facts  are  stated  in  the  opinion. 

Daniel  B.  Child's,  for  petitioner. 
Nelson  Smith,  for  opposing  creditors. 

VAX  HOESEN,  J. — Fitzgerald  was  arrested  on  the  21st 
day  of  August,  1878,  upon  an  execution  against  his  person, 
issued  on  a  judgment  against  him,  recovered  by  H.  K.  &  F. 
B.  Thurber.  On  the  30th  day  of  August  he  was  adjudicated 
a  bankrupt,  on  his  own  petition,  and  on  the  8th  day  of  No- 
vember last  he  presented  to  the  court  a  petition  praying  for 
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his  discharge  under  article  6,  title  1,  chapter  5,  part  2,  Re- 
vised Statutes.  His  application  for  his  discharge  is  opposed 
by  the  Thurbers,  who  insist  that,  as  he  has  made  an  assign- 
ment to  the  assignee  in  bankruptcy  of  all  the  non-exempt 
property  he  had  at  the  time  of  his  arrest,  he  cannot  possibly 
comply  with  the  State  law,  which  requires  that  in  order  to 
be  discharged  from  arrest  he  shall  assign  that  very  property 
for  their  exclusive  benefit.  Under  the  State  law,  the  Thur- 
bers, who  caused  his  arrest  in  their  action,  are  entitled  to  be 
paid  in  full  out  of  his  property,  if  there  be  sufficient  for  that 
purpose  ;  but  since  he  made  his  assignment  in  bankruptcy  he 
has  no  property  which  he  can  turn  over  to  any  assignee  ap- 
pointed by  this  court.  It  is  idle,  therefore,  for  him  to  ask 
from  a  State  court  relief  which  it  has  no  power  to  give,  except 
upon  his  making  an  assignment  of  property  which  has  passed 
irrevocably  beyond  his  control.  It  is  true,  that  if  it  should 
appear  that  without  any  fault  on  his  part,  and  against  his  will, 
all  the  property  which  he  had  at  the  time  of  his  arrest  had 
been  taken  away  from  him  whilst  imprisoned,  the  court 
would  not  refuse  him  a  discharge.  But  he  is  in  no  such 
situation.  This  property  was  assigned  by  him  of  his  own 
free  will,  with  a  view  to  his  own  personal  advantage.  It 
was  assigned  in  a  lawful  manner,  and  in  conformity  with  the 
Bankruptcy  Act;  but  by  his  going  into  bankruptcy  there 
was  an  election  on  his  part  to  get  the  benefit  of  a  discharge 
from  his  debts  in  bankruptcy  instead  of  a  discharge  from  im- 
prisonment in  the  action  between  himself  and  the  Thurbers. 
Having  made  that  election,  he  can  only  get  such  relief  as 
the  bankruptcy  courts  can  afford  him.  He  cannot  put  it  out 
of  his  power  to  obey  the  orders  of  the  State  court  and  then 
ask  that  court  to  discharge  him  from  imprisonment.  It  is 
his  own  act  that  has  made  it  impossible  for  him  to  execute 
an  assignment  that  will  be  anything  more  than  a  nugatory 
formality.  In  DuckerTioff  v.  Ahlborn  (2  Abbott's  New  Cases, 
p.  373),  Ahlborn,  an  imprisoned  judgment  debtor,  who,  after 
his  arrest  under  an  execution  from  a  State  court,  was  adju- 
dicated a  bankrupt,  found  it  necessary  to  obtain  from  the 
United  States  Court  an  order  annulling  the  adjudication  of 
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bankruptcy,  for  the  purpose  of  obtaining  his  discharge  from 
imprisonment.  The  same  course  is  open  to  Fitzgerald, 
though  he  is,  of  course,  at  liberty  to  continue  his  proceed- 
ings in  bankruptcy,  and  to  obtain  such  relief  as  a  discharge 
in  bankruptcy  will  afford  him.  The  case  of  Maas  v.  O'Brien 
(14  Hun,  95)  goes  far  to  support  the  position  that  the  State 
court  should  not  entertain  such  proceedings  as  these  after 
ah  imprisoned  debtor  has  resorted  to  the  United  States 
courts.  There  is  an  irreconcilable  conflict  between  the  fed- 
eral system  of  bankruptcy  and  the  State  insolvent  laws,  and 
the  latter  are  compelled  to  yield.  Where  the  federal  courts 
lay  their  hands  upon  the  property  of  an  insolvent  it  is 
impossible  for  the  State  courts  to  carry  the  insolvent  laws 
into  execution.  It  is  folly  for  a  State  court  to  attempt  to 
execute  a  part  of  the  provisions  of  the  State  statute  after  a 
United  States  court  has  taken  under  its  exclusive  control  the 
insolvent's  estate,  and  thus  prevented  the  carrying  out  of 
other  provisions  of  the  statute  which  are  essential  to  the 
completeness  of  the  system.  The  views  I  have  expressed  are 
not  novel.  They  are  in  full  accord  with  the  decision  in  The 
People  ex  rel.  G-elsten  v.  Brooks  (40  Ho\v.  Pr.  165). 
The  application  for  a  discharge  is  denied. 


IN  THE  MATTER  OF  THE  GENERAL  ASSIGNMENT  OF  JOHN 

H.    HORSFALL    TO    JOHN   W.    HESSE,    FOP.    THE    BENEFIT 

OF  HIS   CREDITORS. 

(Decided  January  6th,  1880.) 

Where  the  creditors  of  one  who  had  made  a  general  assignment  for  the  benefit  of 
his  creditors  signed  a  composition  deed  releasing  him  on  payment  of  twenty-five 
per  cent,  of  their  respective  claims,  and  in  the  composition  deed  consented  that 
upon  the  execution  and  delivery  of  the  composition  deed  the  nssignee  might  re- 
assign to  the  assignor,  and  also  ratified  and  confirmed  all  the  acts  and  proceed- 
ings of  the  assignee,  and  consented  that  he  be  relieved  and  discharged  of  his 
trust  and  from  all  liability  as  assignee  ;  that  his  bond  be  cancelled  and  the  sure- 
ties thereon  relieved  from  further  liability,  and  tha"  an  order  for  that  purpose 
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might  be  made  by  any  judge  of  this  court  without  notice:  h<;l<l,  that  this  was 
not  a  consent  to  a  discharge  of  the  assignee  without  an  accounting  ;  and  that  the 
court  would  require  an  accounting  to  be  had  ;  and  that  an  ex  partc  order  pro- 
cured by  the  assignee,  discharging  him  without  such  accounting,  was  properly 
vacated  on  the  application  of  a  creditor  who  had  not  consented  to  the  entry  of 
the  order. 

APPEAL  by  John  W.  Hesse,  assignee  of  John  IT.  Horsfall, 
under  a  general  assignment  for  the  benefit  of  his  creditors, 
from  an  order  of  this  court  made  at  special  term  on  the  ap- 
plication of  John  T.  Camp,  one  of  the  creditors  of  said 
Horsfall,  vacating  an  ex  parte  order  which  had  been  obtained 
by  Hesse-,  discharging  him  from  his  trust  as  assignee  and 
cancelling  his  bond  as  such,  and  relieving  the  sureties  there- 
on from  furtner  liability. 

It  appeared  on  the  application  that  a  composition  had' 
been  made  between  the  assignor  and  his  creditors,  and  a 
composition  deed  signed. 

This  agreement,  executed  by  the  assignor,  party  of  the 
first  part,  and  assignee,  party  of  the  second  part,  and  the 
creditors  of  the  assignor,  parties  of  the  third  part,  after  the 
formal  recitals,  proceeded  as  follows  • — 

u  The  parties  of  the  second  and  third  parts  do  each 
hereby  agrde  to  accept. from. the-party  of  the  first  part  a  sum 
equal  to  twenty-five  cents  on  each  and  every  dollar  of  their 
respective  claims  against  said  party  of  the  first  part,  in  full 
settlement  of  said  claims,  the  said  sum  to  lie  paid  on  or 
before  the  10th  day  of  May,  1878.  And  the  parties  of  the 
second  and  third  parts  do,  and  each  and  every  of  said  parties 
does  herein*  agree  to  and  witli  the  party  of  the  first  part  and 
with  each  other,  that,  on  making  such  payment,  the  party 
of  the  fivst  part  shall  thereupon  be  forever  released  and  dis- 
charged from  any  and  all  liability  whatsoever  to  the  party 
of  the  second  part,  the  said  parties  of  the  third  part,  or  anv 
of  them.  And  it  is  further  mutually  agreed  by  and  between 
all  the  parties  to  this  agreement,  that  upon  the  signing  and 
sealing  of  this  agreement  and  its  deliveiy  duly  acknowledged 
to  said  party  of  the  second  part,  lie  may  reassign  to  the 
party  of  the  first  part  all  property  of  whatsoever  nature  or 
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description  which  may  be  in  his  possession  by  virtue  of  said 
assignment,  but  before  making  such  reassignment  said 
party  of  the  second  part  shall,  out  of  said  assigned  estate, 
pay  all  claims  or  demands  against  said  assigned  estate  which 
he,  as  such  assignee,  shall  have  become  liable  to  pay,  and 
said  assignee  shall  retain  out  of  said  estate  to  his  own  use 
the  sum  of  $200  as  and  for  his  fees  as  such  assignee. 

"And  the  parties  of  the  first  and  third  parts  do  hereby 
ratify  and  confirm  all,  each  and  every  the  acts,  transactions, 
payment  and  proceedings  of  the  said  party  of  the  second 
part  as  such  assignee,  and  do  hereby  mutually  consent  and 
agree  that  said  party  of  the  second  part  be  relieved  and  dis- 
charged from  his  trust  as  such  assignee  and  from  all  liability 
as  such  ;  that  the  bond  given  by  him  as  such  assignee  be 
canceled  and  annuled,  and  that  the  sureties  upon  said  bond 
be  relieved  from  all  liability  thereupon  ;  and  that  an  order 
discharging  said  assignee,  canceling  said  bond,  and  relieving 
said  sureties  may  be  made  by  any  judge  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York  sitting 
as  county  judge,  upon  application  of  the  said  party  of  the 
second  part,  without  notice  to  any  party  to  this  agreement." 

After  the  execution  of  this  agreement,  the  assignee,  with 
the  consent  of  the  assignor  and  one  of  the  creditors  named 
Briggs,  obtained,  without  having  any  accounting,  an  ex  parte 
order  discharging  him  from  his  trust  as  assignee,  canceling 
his  bond,  and  relieving  his  sureties.  Subsequently,  one 
John  T.  Camp,  a  creditor  who  had  signed  the  agreement, 
applied,  on  a  petition  alleging  certain  irregularities  and 
breaches  of  duty  in  the  assignee,  to  have  this  order  vacated, 
and  from  the  order  of  the  special  term  granting  the  applica- 
tion this  appeal  was  taken  by  the  assignee. 

Lawrence  $  Waehner,  for  appellant. 
G-eorge  0.  Lay,  Jr.,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — The  order  vacating 
the  order  discharging  the  assignee  should,  in  my  opinion,  be 
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affirmed.  The  statute  has  provided  for  the  mode  in  which 
an  assignee  in  an  assignment  for  the  benefit  of  creditors 
under  the  statute,  where  there  has  been  a  composition  be- 
tween the  assignee  and  his  creditors,  may  be  discharged  ; 
\vhich  is  on  a  proceeding  for  an  accounting  under  the  act 
(L.  1877,  c.  466,  §  20).  It  was  undoubtedly,  as  the  appellant 
claims,  within  the  power  of  the  creditors  to  waive  the  ac- 
counting, for  a  party  may  waive  any  provision  of  law  or 
statutory  or  constitutional  enactment  designed  for  his  bene- 
fit or  protection.  But  the  creditors  in  this  case  have  not,  by 
the  composition  deed,  waived  an  accounting.  The  assignor 
and  the  creditors  Briggs  and  Camp,  who,  together,  brought 
about  the  composition,  did  so  with  the  assignee,  and  the 
application  of  the  assignor  Horsfall  and  of  Briggs,  to 
vacate  the  order  discharging  the  assignee,  was  denied'  by 
Judge  VAN  HOBSEN,  in  the  case  of  Briggs,  upon  the  ground 
that  he  had,  by  the  verbal  agreement,  waived  his  right 
to  an  accounting.  But  the  petitioner  Camp  was  no 
party  to  this  verbal  agreement,  and  is  in  no  way  concluded 
by  it.  He  is  simply  one  of  the  creditors  who  signed  the 
composition  deed ;  and  all  that  they  agreed  to  was,  that  an 
order  might  be  made  by  any  judge  of  this  court  discharging 
the  assignee  without  notice  to  them.  The  assignee  was  en- 
titled under  this  agreement  to  apply  to  any  judge  of  this 
court  for  his  discharge,  without  notice  to  the  creditors  who 
signed  the  composition  deed ;  but  the  only  mode  in  which 
the  court  had -power  to  discharge  him  was  upon  proof  of  the 
composition  in  a  proceeding  for  an  accounting.  When  the 
creditors  consent  that  an  order  may  be  made  by  anv  judge 
of  the  court  discharging  the  assignee,  they  necessarily  mean, 
discharging  him  without  any  notice  to  them,  in  the  manner 
prescribed  by  law,  there  being  no  other  way  in  which  a  judge 
could  discharge  him.  To  constitute  a  waiver,  there  should 
have  been  a  consent  to  his  discharge  without  any  accounting. 
The  ex  parte  order,  therefore,  discharging  him  was  irregular,, 
and  was  properly  vacated. 

It  was  provided  by  the  composition  deed  that,  after  the 
execution  and  delivery  of  it,  the  assignee  might,  after  puvin* 
VOL.  VIII.— 13" 
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all  claims  and  demands  against  the  assigned  estate,  which,  as 
assignee,  he  was  liable  to  pay,  and  after  deducting  .$200  for 
his  fees,  reassign  to  Horsfall,  the  assignor,  the  property  ol 
whatever  nature  or  description  which  might  be  in  his  pos- 
session under  the  assignment.  It  is  very  clear  from  the 
instrument  that  he  was  to  do  this  before  he  had  the  right  to 

^ 

apply  to  a  judge  of  the  court  to  be  released  and  discharged 
from  his  trust.  The  composition  creditors  had  agreed  to  re- 
lease and  discharge  the  assignor  from  all  liability,  upon  the 
payment  by  him  of  twenty-five  per  cent,  of  the  amount  of 
their  respective  claims,  and  the  reassignment  of  the  assigned 
estate  to  him  by  the  assignee,  as  provided  for  in  the  instru- 
ment, was  clearly  necessary  to  enable  the  assignor  to  carry 
out  the  composition ;  for  it  is  to  be  assumed,  as  this  was  a 
general  assignment  of  all  the  debtor's  property  for  the  bene- 
fit of  creditors,  that  he  had  nothing  to  enable  him  to  pay  the 
compounding  creditors  until  the  property  was  restored  to 
him  by  a  reassignment,  and  this  is  sworn  to  have  been  the 
fact  by  the  assignor  and  by  Briggs,  who  was  one  of  the  prin- 
cipal creditors.  But  the  ex  parte  order  discharging  the 
assignee  was  made  with  the  consent  of  the  assignor  before  a 
reassignment  of  the  property,  and  was  for  that  reason  alone 
irregular.  This  was  not  a  provision  which  the  assignee 
could  waive,  except  so  far  as  his  rights  were  concerned.  The 
composition  creditors  had  rights  also.  It  was  for  their  in- 
terest that  the  assignor  should  be  enabled,  as  speedily  as 
possible,  to  carry  out  the  composition,  as  the  payments  were 
to  be  made  in  about  a  month  after  the  execution  of  the  com- 
position deed ;  and  the  assignor  could  not,  without  their 
consent, .agree,  so  as  to  bind  them,  that  the  assignee  might 
be  discharged  before  reassigning  the  property.  The  provi- 
sion in  the  composition  deed  ratifying  and  confirming  all  the 
acts,  transactions,  payments  and  proceedings  of  the  assignee, 
means,  when  he  has  complied  with  the  conditions  of  the 
deed  by  reassigning  the  property,  and  is  in  a  position  to  pro 
cure  his  discharge  in  the  mode  provided  by  the  statute. 

From  the  facts  disclosed,  an  accounting  in  this   case  was 
necessary,  as  the  .assignee,,  if. he  has  dojue  what  is  alleged,  '  -,s 
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im{);iired  tlie  estate  and  lessened  the  ability  of  the  assignor 
to  comply  with  the  terms  of  the  composition.  The  opinions 
delivered  by  Judges  VAN  HOESEN  and  J.  F.  DALY,  in  the 
assignment  cases  of  Cotton,  Yeager,  Dover,  Lo  wen  thai  ;  and 
by  Judge  VAN  HOESEN,  in  the  application  of  Horsfall  and 
Briggs  in  the  present  case,  show  how  essential  and  indispen- 
sable it  is  that  there  should  be  an  accounting  in  every  case, 
and  that  it  cannot  be  dispensed  with  unless  there  has  been 
a  clear,  distinct  and  undoubted  waiver  of  it  by  every  cred- 
itor who  could  in  any  way  be  affected  by  the  assignee's  dis- 
charge ;  which  was  not  the  case  here. 

I  do  not  think  that  it  affects  the  question  whether  the 
petitioner  may  have  been  tendered  the  amount  of  the  composi- 
tion or  not,  if  the  discharge  was  irregular.  He  was  not.  as 
Briggs  was,  concluded  by  any  agreement  on  his  part  to  waive 
an  accounting,  and  had  the  right  to  bring  the  matter  before 
the  court,  it  being  the  duty  of  tho  court  to  see  that  the 
rights  of  all  the  creditors  are  protected  before  discharging 
the  assignee. 

The  order,  therefore,  should  be  affirmed. 

JOSEPH  F.  DALY,  J. — That  the  proceedings  of  the 
assignee  to  procure  his  discharge  were  wholly  irregular,  and 
the  decree  or  order  discharging  him  was  unauthorized  by 
law,  the  Chief  Justice  points  out  clearly  in  his  opinion. 

The  interest  of  the  petitioner  Camp  in  the  matter  is,  that 
he  is  to  be  bound  by  such  unauthorized  decree.  He  is  ifiade 
a  party  to  the  proceeding  to  the  extent  of  having  his  ciaims 
1  tarred.  Whether,  owing  to  his  release  and  waiver  of  notice 
under  seal,  he  would  be  permitted,  in  a  regular  proceeding, 
to  be  heard  in  opposition  to  the  assignee's  discharge,  is  a 
totally  different  question  from  the  one  before  us.  He  cer- 
tainly is  not  barred  from  claiming  that  the  judgment  cutting 
him  off  is  not  authorized  by  law. 

VAN  BRUNT,  J.,  dissented  on  the  ground  that  Camp,  by 
signing  the  composition  deed,  had  precluded  himself  from 
questioning  the  assignee's  account,  or  from  enforcing  any 
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claim  against  him  as  such,  and  was  not,  therefore,  in  a  posi- 
tion to  attack  the  proceeding. 
Order  affirmed. 


HENRY  WILDE,  Respondent,  against  LUTHER  L.  SMITH  et 
al.  Appellants. 

(Decided  January  6th,  1879.) 

The  assignment  of  the  right  acquired  by  contract  to  the  use  of  a  patented  machine, 
enjoyed  upon  the  condition  of  paying  a  stipulated  sum  annually,  or  what  is  known 
as  a  royalty,  is  analogous  to  the  assignment  of  a  lease  by  the  lessee,  and  the  rules 
of  law  in  relation  thereto  are  applicable. 

As  to  whether  there  is,  between  the  grantor  of  the  right  to  use  a  patented  invention 
upon  the  payment  of  a  royalty,  and  one  to  whom  the  right  is  aftersvards  assigned 
by  such  grantee,  the  privity  which  there  is  in  the  case  of  realty  between  the 
lessor  and  an  assignee  of  the  lessee,  so  that  the  grantor  could  recover  the  royalty 
from  the  assignee  by  action.  Quaere. 

Where  the  plaintiff  sold  a  patented  machine  and  granted  the  right  to  use  it  on  con- 
dition of  the  payment  of  a  certain  royalty,  and  the  grant  contained  a  proviso  thnt 
the  grantee  should  not  grant  to  any  other  the  right  to  use  snch  machine  without 
the  previous  consent,  in  writing,  of  the  grantor,  and  the  grantee  subsequently 
assigned  such  right  without  obtaining  the  consent  of  the  grantor,  who  thereafter 
accepted  the  royalty  from  the  assignee :  held,  that  if  the  proviso  were  a  condition 
that  the  acceptance  of  the  royalty  was  a  waiver  of  it,  and  if  it  were  a  covenant 
that  it  did  not  affect  the  assignment,  as  the  remedy  for  a  breach  of  the  covenant 
was  an  action  for  damages. 

Where  the  grantor  accepted  the  payment  of  the  royalty  from  the  assignee, — Held 
that  this  raised  a  presumption  that  the  grantor  knew  of  the  assignment,  and 
tliat  his  consent  thereto  had  been  given  or  waived,  and  that  the  burden  of  proof 
was  irpon  him  to  show  the  contrary. 

Where  the  grantor  notified  the  assignee  that  the  royalty  on  the  machine  owned  by 
the  grantee  was  due,  and  requested  the  assignee  to  pay  it, — Held,  sufficient  to 
show  that  the  grantor  knew  that  the  assignee  was  using  the  machine,  and  that  lie 
was  the  person  on  whom  demand  of  payment  should  be  made. 

Where  the  grant  of  the  right  to  use  the  patented  machine  provided  that  the  grantees 
should  be  at  liberty  to  terminate  it  at  the  end  of  the  third  or  any  subsequent  year 
on  giving  the  grantor  three  months'  notice,  in  writing,  previous  to  November  14th 
in  that  year  of  "their  intention  and  wish  to  terminate  the  same,"  a  notice 
which,  after  referring  to  the  grant  and  the  provision  contained  in  it  for  its  termi- 
nation, stated :  "  We  desire  to  give  the  notice  required  by  the  contract,  as  it  is  our 
present  intention  to  discontinue  the  use  of  the  machine  after  said  14th  day  of 
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November,1'  held,  a  sufficient  notice  of  a  wish  and  intention  to  determine  the 
agreement. 

When  the  assignee  notified  the  grantee  of  his  intention  to  terminate  the  license,  and 
inquired  what  price  the  grantor  would  give  for  the  machine,  and  the  grantor  re- 
plied that  he  would  not  purchase  the  machine,  but  suggested  the  na'mes  of  two 
persons  as  probable  purchasers,  and  the  assignee  thereupon  sold  the  machine  to 
one  of  such  persons,  and  notified  the  grantor  of  the  sale,  and  he  waited  for  two 
years  and  then  sued  the  original  grantee  for  the  royalty  for  such  two  years,  — 
Held,  that  he  could  not  recover. 

APPEAL  by  the  defendant  from  a  judgment  of  this  court, 
entered  on  the  decision  of  a  judge  thereof  at  trial  term,  a 
jury  having  been  waived. 

The  action  was  brought  to  charge  the  defendants  as  trus- 
tees of  the  Smith,  Phinney  &  Smith  Nickel  Co.,  a  corporation 
organized  under  the  Manufacturing  and  Mining  Companies1 
Act  of  1848,  for  a  debt  alleged  to  be  due  from  that  company 
to  the  plaintiff,  on  the  ground  that  no  annual  reports  had 
been  filed  by  the  trustees,  as  required  by  the  statute. 

On  the  trial  and  on  appeal  the  question  litigated  was, 
whether  there  was  any  debt  due  from  the  corporation  to  the 
plaintiff,  it  being  conceded  that  if  there  were  the  defendants 
would  be  liable. 

On  the  trial  it  was  admitted  that  on  or  about  Dec.  24, 
1872,  the  Smith,  Phinney  &  Smith  Nickel  Co.  entered  into 
an  agreement  with  the  plaintiff,  which,  after  reciting  that 
the  plaintiff  had  sold  to  the  defendants  one  patented  electro- 
magnetic machine  upon  the  terms  and  conditions  therein- 
after mentioned,  proceeded  as  follows  : — 

"Now  this  agreement  witnesseth :  That  in  consideration 
of  the  payment  to  be  made  by  the  said  parties  of  the  second 
part  hereto,  as  hereinafter  mentioned,  and  of  the  stipulations 
hereinafter  contained,  the  said  Henry  Wilde,  of  the  first  part, 
and  the  Smith,  Phinney  &  Smith  Nickel  Company,  parties  of 
the  second  part  do,  and  each  of  them  doth,  hereby  covenant 
and  mutually  agree  with  each  other,  in  manner  and  form 
following,  that  is  to  say : 

"  That  the  said  parties  of  the  second  part  shall  and  may 
have  full  license  and  authority  to  use  the  said  electro-mag- 
iietic  machine,  manufactured  by  the  said  party  of  the  first 
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part,  and  constructed  according  to  the  before-mentioned 
letters  patent,  and  any  improvement  relating  thereto,  so  far 
as  said  invention  is  applicable,  and  can  be  used  by  the  said 
parties  of  the  second  part,  in  their  business  of  electro- 
plating, for  the  following  manufacturing  purposes  or  pro- 
cesses, namely :  The  electro  deposition  of  metals  from  their 
solutions,  from  the  date  of  this  agreement,  and  during  the 
residue  of  the  term  for  which  this  patent  is  granted,  unless 
previously  determined,  as  hereinafter  provided. 

"  And  the  said  parties  of  the  second  part  shall  pay  to  the 
said  party  of  the  first  part  hereto,  or  his  duly  authorized 
attorneys,  in  the  city  of  NCAV  York,  immediately  after  the 
signing  hereof,  the  sum  of  one  hundred  and  ninety  dollars 
(f!90)  in  gold,  and  on  each  succeeding  thirteenth  day  of 
November,  in  each  year,  the  annual  sum  of  one  hundred  and 
ninety  dollars  ($190)  in  gold,  in  advance,  for  the  right  of 
using  the  said  inventions  during  the  year,  or  so  much  thereof 
as  the  said  patent  rights,  or  any  extensions  or  renewals 
thereof,  shall  continue  in  force. 

'•  That  these  presents  shall  notextend  to  give  to  the  said 
parties  of  the  second  part  any  right,  nor  shall  they  be  at 
liberty,  without  the  previous  cons-ant,  in  writing,  of  the  said 
Henry  Wilde,  to  manufacture  or  sell,  or  grant  to  any  other 
person  the  use  of  the  said  electro-magnetic  machine  during 
the  unexpired  term  of  the  patent,  or  any  extension  or  re- 
newals thereof,  nor  for  any  of  the  other  processes  described 
in  the  specifications  of  the  said  letters  patent,  other  than 
the  process  hereinbefore  mentioned,  of  the  electro  deposition 
of  metals  from  their  solutions. 

"  And  it  is  further  agreed,  that  should  the  parties  of  the 
second  part  or  their  assigns  fail  to  pay  to  the  part}-  of  the 
first  part  the  sum  of  money  provided  by  this  agreement  to  l>e 
paid  annually,  as  aforesaid,  and  be  in  default  therefor  for 
thirty  days  after  the  same  shall  be  due  and  payable,  then 
that  the  party  of  the  first  part  shall  be  at  liberty  to  at  oiice 
terminate  this  agreement,  and  cancel  this  license  by  a  notice 
in  writing  to  the  parties  of  the  second  part,  signed  by  himself 
or  his  duly  authorized  attorneys  in  the  city  of  New  York. 
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"  And,  lastly,  that  the  said  parties  of  the  second  part  shall 
he  at  liberty  to  terminate  this  license  hereby  granted,  at 
the  end  of  the  third  or  any  subsequent  year,  for  the  term  of 
the  license  herby  agreed,  on  giving  to  the  said  Henry  Wilde 
three  months'  notice,  in  writing,  previous  to  the  fourteenth 
day  of  November  in  said  year,  of  their  intention  and  wish  to 
determine  the  same." 

After  the  execution  of  said  contract,  and  on  or  about 
July  11,  1873,  the  Smith,  Phinney  &  Smith  Nickel  Company 
transferred,  by  bill  of  sale,  all  its  property  to  Isaac  Adams 
and  Augustus  N.  Clarke,  and  in  August  of  the  same  year 
Adams  and  Clarke  transferred  the  same  by  bill  of  sale  to  the 
New  York  Nickel  Plating  Company.  After  such  transfer 
the  Smith,  Phinney  &  Smith  Nickel  Company  did  not  use 
the  machine,  but  it  was  used  by  the  New  York  Nickel 
Plating  Company  until  November,  1875,  when  it  was  by  bill 
of  sale  transferred  by  it  to  William  E.  Hague,  of  Pittsburgh, 
Pennsylvania,  who  has  used  it  since  that  time. 

While  the  machine  was  used  by  the  New  York  Nickel 
Plating  Company  they  paid  a  royalty  thereon. 

No  royalty  has  been  paid  by  any  person  for  the  years 
ending  November  13th,  1876,  and  November  13th,  1877, 
which,  if  due,  were,  by  the  terms  of  the  contract,  payable  in 
advance. 

On  and  prior  to  August  4,  1875,  Messrs.  Hilton,  Camp- 
bell &  Bell  were  the  attorneys  in  fact  in  the  United  States 
for  the  plaintiff,  and  as  such  wrote  the  following  letter  to 
the  New  York  Nickel  Plating  Company,  dated  November  19, 
1S74: 

NEW  YORK  NICKEL  PLATING  Co  : 

Gentlemen, — We  would  call  your  attention  to  the  fact 
that  the  royalty  due  on  the  Electro-Magnetic  Machine  of 
Henry  Wilde,  owned  by  the  Smith,  Phinney  &  Smith  Nickel 
Co.  was  due  on  the  13th  instant.  We  would  request  you  to 
send  us  the  amount  of  royalty  in  gold. 

Yours  respectfully, 

HILTON,  CAMPBELL  &  BELL. 
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They  also  received  the  following  letter,  dated  August  4, 
1875: 

Messrs.  HILTON,  CAMPBELL  &  BELL,  New  York  City  : 

Gents, — In  1872,  the  Smith,  Phinney  &  Smith  Nickel 
Plating  Co.  bought  of  Henry  Wilde  one  of  his  "  Electro- 
Magnetic  Machines,"  four  (4)  inch  No.  5.  At  that  time  an 
agreement  was  entered  into  by  which  the  Smith,  Phinney  & 
Smith  Nickel  Plating  -Co.  were  to  pay  $190  in  gold  each 
year,  the  agreement  to  terminate  at  the  end  of  (3)  three  years 
by  giving  to  Wilde  three  months'  notice  previous  to  14th  01 
November. 

We  desire  to  give  the  notice  required  by  the  contract,  as 
it  is  our  present  intention  to  discontinue  the  use  of  the 
machine  after  said  14th  day  of  November. 

We  further  wish  to  know  at  what  price  Wilde  will  buy 
it  from  us. 

Your  early  reply  will  oblige, 

Respectfully  yours, 

N.  Y.  NICKEL  PLATING  Co., 

H.  A.  TWEED, 

Treasurer. 

On  September  28,  1875,  and  subsequent  thereto,  Camp- 
bell &  Bell  were  the  attorneys  in  fact  for  the  plaintiff,  and 
wrote  and  received  the  following  letters  : 

NEW  YORK,  September  28,  1875. 

NEW  YOKK  NICKEL  PLATING  Co. : 

Gentlemen, — We  wrote  to  Henry  Wilde,  informing  him 
that  you  desired  to  discontinue  the  use  of  the  Electro-Mag- 
netic Machine.  He  replies  to  us  by  letter  of  the  17th  instant 
that  it  is  not  his  custom  to  repurchase  machines,  and  the 
most  he  can  do  is  to  afford  facilities  for  transferring  them  to 
other  users. 

He  adds  that  W.  E.  Hague,  of  Pittsburgh  Nickel  Plating 
Works,  and  Messrs.  Appleton,  Publishers,  of  Brooklyn,  have 
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made  application  for  a  four-inch  machine,  and  you  might  be 
able  to  sell  your  machine  to  one  of  these  applicants. 

Yours  respectfully, 

CAMPBELL  &  BELL. 

NEW  YORK,  November  23,  1875. 

N.  Y.  NICKEL  PLATING  Co., 

H.  A.  TWEED, 

Treasurer : 

Dear  Sir, — We  understand  that  you  have  obtained  a  pur- 
chaser for  your  Wilde  Electro-Magnetic  Machine. 

Will  you  be  kind  enough  to  inform  us  to  whom  you  have 
sold  said  machine. 

Yours  respectfully, 

CAMPBELL  &  BELL, 

Attys.  for  Henry  Wilde. 

NEW  YORK,  November  27,  1875. 
Messrs.  CAMPBELL  &  BELL  : 

Gents, — In  reply  to  yours  of  23d  inst.,  would  say  we 
sold  our  Electro-Magnetic  Machine  to  W.  E.  Hague,  one  of 
the  parties  named  in  your  letter  of  September  28  as  having 
made  application  to  Mr.  Wilde  for  a  machine. 

Yours,  &c., 

H.  A.  TWEED, 

Treasurer. 

The  judge,  in  his  decision,  found  as  a  matter  of  fact  that 
the  plaintiffs  never  gave  any  consent  to  the  transfer  of  the 
machine  to  W.  E.  Hague,  and  knew  nothing  thereof,  except 
as  stated  in  the  foregoing  letters. 

Upon  these  facts  the  judge  rendered  a  decision  directing 
judgment  for  the  plaintiff  for  two  years'  royalty,  amounting 
to  $380,  with  interest  and  costs. 

Dicker  son  $  Seaman,  for  appellants. 
Douglas  Campbell,  for  respondent. 
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CHARLES  P.  DALY,  Chief  Justice. — The  assignments  by 
the  defendants  to  Adams  and  Clark,  and  by  them  to  The 
Nickel  Plating  Company,  did  not  release  the  defendants  from 
their  liability  to  pay  the  royalty  under  their  covenant.  A 
lessee  is  not  released  from  his  covenant  to  pay  rent  by 
assigning  the  lease,  and  the  reason  why  he  is  not  is  equally 
applicable  to  the  assignment  in  the  present  case.  The  lessee 
cannot  discharge  himself  from  his  liability  by  his  own  act. 
( Walker's  Case,  8  Co.  23.)  A  lessor  has  the  right  to  rely 
upon  the  one  with  whom  he  contracted,  and  who  covenanted 
to  pay  the  rent,  and  is  not  bound  to  look  for  the  payment  of 
it  to  any  one  to  whom  the  lessee  may  think  proper  to  assign 
the  lease.  If  the  assignee  accept  the  assignment  of  the  lease 
he  becomes  bound  to  the  landlord  for  the  payment  of  the 
rent  as  long  as  he  remains  assignee,  in  or  having  the  right  to 
the  possession,  as  there  is  then,  between  him  and  the  land- 
lord, privity  of  estate  and  privity  of  contract  in  respect  to 
the  estate.  (2  Platt  on  Leases ;  Pitcher  v.  Tovey,  4  Mod.  73, 
74.)  But  this  does  not  discharge  the  lessee,  who  continues 
liable  upon  his  covenant,  although  the  landlord  may  have 
consented  to  the  assignment,  and  accepted  the  assignee  as 
his  tenant.  (Fisher  v.  Ameers,  Bro.  &  Golds.  20  ;  Arthur  v. 
Fanderplank,  1  Mod.  198.) 

In  determining  the  other  questions  that  arise  under  the 
assignment,  it  will  be  necessary  also  to  refer  to  the  law  re- 
specting the  assignment  of  a  lease  by  a  lessee  ;  that  kind  of 
transfer  being  the  nearest  in  point  of  analogy  to  an  assign- 
ment of  the  right  acquired  by  contract  to  the  use  of  a 
patented  machine,  enjoj'ed  upon  the  condition  of  paying  a 
stipulated  sum  annually,  or  what  is  known  as  a  royalty. 
The  effect  of  the  assignment  of  a  lease  by  a  lessee  is,  that 
the  assignee  takes  all  the  interest  which  the  lessee  had  by 
the  lease,  subject  to  the  performance  of  such  covenants  in  it 
as  are  connected  with  the  demise.  (Thompson  v.  Hose.  8 
Cow.  266 ;  ^Norman  v.  Wells,  17  Wend.  146,  147 ;  Verplanck 
v.  Wright,  23  id.  509,  510  ;  Allen  v.  Culver,  3  Denio,  294- 
299  ;  Williams  v.  Bosanquet,  1  Brod.  &  B.  238.)  Under  the 
Revised  Statutes,  the  assignee  has  the  benefit  of  any  agree- 
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ment  contained  in  the  lease,  whether  express  or  implied,  and 
the  same  remedy  for  its  enforcement  that  the  lessee  would 
have  had  (1  R.  S.  74T,  §  24)  ;  and  by  the  common  la\v,  as 
the  assignee  is  bound  by  all  covenants  connected  with  the 
laud,  he  is  also  entitled  to  the  advantages  of  them,  if  they 
are  broken,  and  may  bring1  an  action  therefor.  (Lewes  v. 
Jtedf/e,  Cro.  Eliz.  863  ;  Kane  v.  Sanger,  14  Johns.  93  ;  Martin 
v.  Baker.  5  Blackf.  232.)  If  he  accepts  the  assignment,  he 
becomes  liable  to  the  lessor  for  the  performance  of  the  cov- 
enants, and  the  lessor  may  recover  the  rent  from  him  in  an 
action  of  debt,  founded  upon  the  privity  of  estate,  or  in  an 
action  of  covenant  upon  the  privity  of  contract  respecting 
the  estate  (2  Platt  on  Leases  ;  Tongue  v.  Pitcher,  3  Lev. 
295  ;  Thur&by  v.  Plant,  1  Win.  Saund.  241 ;  Alien  v.  Bryan, 
5  B.  &  C.  512)  ;  or  sue  the  assignee  and  the  lessee  jointly 
for  it.  (Bailiff  of  Ipswich  v.  Martin,  Cro.  Jac.  411  ;  Com. 
Dig.  Det.  E.)  The  reason  given  why  the  lessor,  after  an 
assignment,  should,  for  the  recovery  of  the  rent,  have  a 
remedy  by  distress,  an  action  of  debt,  or  covenant  against 
the  assignee,  and  also  an  action  against  the  lessee  upon  his 
covenant,  is  that  the  assignee  may  assign  the  lease  to  a  beg- 
gar, or  to  one  who  may  suffer  the  house  to  remain  empty,  so 
that  there  may  be  nothing  in  it  upon  which  to  distrain,  and 
therefore,  as  was  said,  the  lessee  "  should  not  be-  allowed  to 
prevent,  by  his  own  act,  the  remedy  which  the  lessor  had 
against  him  by  his  own  contract."  (Pitcher  v.  Tovey,  4 
Mod.  75 ;  Tomlin's  Law  Diet. — Privies.)  He  consequently 
continues  liable  upon  his  contract  until  the  end  of  the  term. 
(  Walton  v.  Crawly,  14  Wend.  63.)  If  the  duration  of  the 
lease  is  optional,  as  if  it  is  given  for  four  years  or  twenty,  if 
the  lessee  so  elects,  or  where  both  concur  ;  or  if  it  is  for  so 
many  years,  with  the  right,  on  the  part  of  the  lessee  or 
lessor,  or  of  one  of  them  only,  to  determine  it  at  an  earlier 
period,  upon  giving  notice  to  the  other  {Dann  v.  Spurrier,  3 
Bos.  &  P.  399  ;  a-oodriglit  v.  Richardson,  3  T.  11.  462;  Good- 
right  v.  Nichols,  4  M.  &  Sel.  30),  this  right  necessarily  passes 
to  the  assignee,  in  whom  is  vested  all  the  interest  in  the  de- 
7iiise  which  the  lessee  had  under  the  lease.  Thus,  a  cove- 


204  COURT  OF  COMMON  PLEAS. 

Wilde  v.  Smith. 

nant  of  renewal  may  be  enforced  by  the  assignee  in  equity 
(Piggot  v.  Mason,  1  Paige,  412) ;  or  he  may  maintain  an  ac- 
tion in  his  own  name  against  the  lessor  for  the  breach  of 
such  a  covenant:  (Moor  on  Conditions,  p.  159  ;  Hyde  v. 
The  Dean,  £c.,  of  Windsor,  Cro.  Eliz.  553  ;  Lametti  v.  Ander- 
son, 6  Cow.  307,  308 ;  Bennett  v.  Vansyckel,  4  Duer,  462. 
As  respects  a  condition  that  the  lessee  shall  not  assign  with- 
out the  express  consent  of  the  lessor,  it  is,  in  the  first  place, 
a  kind  of  restraint  that  the  law  does  not  favor  (Church  v. 
Brown,  15  Ves.  265)  ;  and  as  the  court  said  in  Crusoe  v. 
Brigby  (2  Win.  Bl.  767),  in  respect  to  such  restraints 
"•  very  easy  modes  have  always  been  countenanced  for.  put- 
ting an  end  to  them."  Thus,  the  acceptance  of  rent  by  the 
leasor  after  knowledge  of  the  breach  of  a  condition  not  to 
assign,  is  regarded  as  tantamount  to  a  license  and  discharges 
the  condition  (Lloyd  v.  Crispe,  5  Taunt.  255,  256  ;  Taylor  on 
Landlord  and  Tenant,  §§  410,411,  451;  Smith  on  Land,  and 
T.  119),  and  where  the  condition  is  once  discharged,  no 
consent  or  license  is  thereafter  required  in  making  any 
further  assignment.  (Dakin  v.  Williams,  17  Wend.  457 : 
Siefke  v.  Koch,  31  How.  383  ;  Brummel  v.  Macpherson,  14 
Ves.  173  ;  Taylor's  Land,  and  T.  §  410.)  Where  the  consent 
is  to  be  given  in  writing,  a  parol  consent  will  not  discharge 
the  condition ;  but  if  the  landlord,  knowing  of  the  assign- 
ment, accept  rent  after  the  forfeiture  has  been  incurred,  the 
forfeiture  is  waived  and  the  condition  gone.  (Hay  v.  Har- 
rison, 2  T.  R.  430,  431.)  There  is  a  distinction  between  a 
condition  and  a  covenant  not  to  assign.  The  breach  of  a 
condition  works  a  forfeiture  ;  whilst  for  the  breach  of  the 
covenant  the  remedy  is  an  action  for  damages.  (Paul  v. 
Nourse,  8  B.  &  Cres.  480 ;  Dickey  v.  McCulloch,  2  W.  &  S. 
100.) 

Applying  this  familiar  law  to  the  present  case,  the  first 
conclusion  is,  that  the  plaintiff  waived  the  condition,  if  it 
were  one,  that  the  defendants  should  not  sell  or  grant  the 
use  of  the  machine  to  any  other  person,  without  his  written 
consent,  by  receiving  the  amount  of  the  royalty  from  The 
Nickel  Plating  Co.,  to  whom  the  defendant's  interest  had 
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passed  by  assignment.  It  is  well  settled  that  the  party  in 
whose  favor  a  provision  is  made  by  the  contract  may  waive 
it  if  he  pleases  (Church  v.  Ayres,  5  Cow.  273) ;  and  when  the 
plaintiff  knew  that  the  assignees,  The  Nickel  Plating  Co., 
were  using  the  machine,  and  through  his  agents  received 
the  amount  of  the  royalty  from  them,  it  was  a  recognition  of 
their  right  to  do  so;  warranting  the  conclusion  that  he  had 
either  given  the  consent  in  writing  or  had,  as  he  might  do, 
waived  the  condition.  Like  receiving  rent  from  the  assignee 
of  a  lease,  containing  such  a  restraint,  it  was  equivalent  to  a 
license,  and  the  condition  was  discharged.  If,  however,  the 
provision  in  the  assignment  was  not  a  condition,  but  a 
covenant,  or  was,  as  it  might  be  regarded,  both  a  covenant 
and  a  condition  (Platt  on  Covenants,  72,  73),  the  covenant 
would  not  affect  the  assignment,  the  plaintiff's  remedy  for 
a  breach  of  the  covenant  being  an  action  for  damages. 
(Paul  v.  Nourse,  8  B.  &  C.  100 ;  Doe  v.  Herinker,  id.  308 ; 
Dakin  v.  Williatns,  17  Wend.  458,  459.) 

On  the  19th  of  November,  1874,  the  plaintiff's  attorneys 
sent  a  letter   to  The  Nickel  Plating  Co.,  advising  them  that 

o  o 

the  royalty  was  due  on  The  Electro-Magnetic  Machine  Co., 
owned  by  the  defendants,  and  requesting  that  company  to 
send  to  them,  the  attorneys,  the  amount  of  the  royalty  in 
gold.  The  respondent  insists  that  the  letter  shows  that  the 
plaintiff  still  regarded  the  machine  as  belonging  to  the  de- 
fendants ;  but  I  think  the  fact  that  the  attorneys  sent  to 
The  Nickel  Plating  Co.  for  the  royalty  shows  clearly  that 
they  knew  that  that  company  was  then  using  the  machine, 
and  not^the  defendants,  and  that  it  was  from  them  that  the 
demand  should  be  made  for  the  payment  of  the  royalty. 
The  judge  has  found  that  the  transfer  to  The  Nickel  Plating 
Co.  was  made  without  the  knowledge  or  consent  of  the 
plaintiff;  but  as  the  fact  that  this  letter  was  sent  bv  the 
attorneys  has  also  been  found,  we  may  review  the  judge's 
finding  and  give  to  the  letter  its  full  effect.  Giving  to  it 
its  full  effect,  it  warrants  the  conclusion  that  the  consent  in 
writing,  which  was  requisite  to  entitle  the  defendants  to 
grant  the  use  of  the  machine  toothers,  had  either  been  given 
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or  waived  by  the  plaintiff,  and  that  thereafter,  instead  of  the 
attorneys  demanding  the  payment  of  the  royalty  from  the 
defendants,  they  demanded  it  from  The  Nickel  Plating  Co. 

If  after  an  assignment  the  lessor  accept  rent  from  the 
lessee,  it  is  no  waiver,  unless  it  is  shown  that  he  knew. of  the 
assignment ;  for  there  can  be  no  presumption  that  he  had 
such  knowledge  simply  because  he  received  the  rent  from 
the  lessee  (Roe  v.  Harrison,  2  Term  R.  425)  ;  but  if  he  accept, 
rent  from  the  assignee,  it  will  be  assumed  that  he  knew  of 
the  assignment  until  the  contrary  appears,  and  the  burden  is 
upon  him  to  show  that  he  did  not.  (3  Salk.  Acceptance,  3  ; 
Whitecot  v.  Fox,  Cro.  Jac.  398.)  Applying  this  rule,  it  was 
for  the  plaintiff,  after  accepting  the  royalty  from  The  Nickel 
Plating  Co.,  to  show  that  when  he  did  so  he  did  not  know 
of  the  assignment  to  them. 

If  The  Nickel  Plating  Co.  had  not  paid  the  royalty,  the 
plaintiff  could  have  received  it  from  the  defendants  as  long- 
as  the  agreement  remained  in  force.  Whether  he  could  re- 
cover it  from  the  assignee  by  an  action  is  a  question  that 
would  involve  a  somewhat  long  and  critical  examination  of 
cases  (Bally  v.  Wells,  Wilmot's  Notes,  344,  345 ;  Vernon  v. 
Smith,  5  B.  &  A.  1 ;  Platt  on  Covenants,  473 ;  2  Platt  on 
Leases,  413,  and  cases  cited)  that  create  a  doubt  if  there  is, 
between  the  grantor  of  the  right  to  use  a  patented  invention 
upon  the  payment  of  a  royalty  and  one  to  whom  the  right  is 
afterwards  assigned,  the  privity  which  there  is  in  the  case  of 
realty  between  the  lessor  and  an  assignee  of  the  lessee, 
which  I  shall  not  go  into,  as  it  does  not  become  material  to 
pass  upon  that  question.  The  question  to  be  determined  is, 
whether  the  agreement  was  put  an  end  to  in  the  mode  pro- 
vided for  in  it ;  for  if  it  was.  the  defendant's  liability  ceased 
and  this  action  cannot  be  maintained. 

The  assignees,  The  Nickel  Plating  Co.,  as  I  have  said, 
had  the  same  right  which  the  defendants  had  to  terminate  the 
agreement  by  giving  the  notice  provided  for  in  it ;  and  The 
Nickel  Plating  Company,  on  the  4th  of  August,  1875,  Avhilst 
they  were  yet  assignees,  gave  such  it  notice.  The  notice  was 
given  to  the  plaintiffs  attorneys.  It  sets  forth  that  in  1872 
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the  defendants  had  bought  the  machine  of  the  plaintiff.  It 
refers  to  the  agreement  between  him  and  the  defendants  : 
that  the  defendants  were  to  pay  each  year  $190  in  gold  ;  and 
that  the  agreement  was  to  terminate  at  the  end  of  three 
years,  by  giving  the  plaintiff  three  months'  notice  previous 
to  the  14th  of  November.  It  then  stated  that  they,  The 
Nickel  Plating  Co.,  desired  to  give  the  notice  required  by  thf 
contract,  as  it  was  their  intention  to  discontinue  the  use  ot 
the  machine  after  the  14th  of  November,  the  provision  in  the 
agreement  being  that  the  defendants  should  give  notice  of 
"their  intention  and  wish  to  terminate  the  same"  (the 
agreement  or  license).  The  fair  meaning  and  purport  of  the 
language  used  in  this  letter  was,  in  my  opinion,  to  give 
notice  of  a  wish  and  intention  to  determine  the  agreement  ; 
and  that  it  was  so  understood,  both  by  the  plaintiff  and  by 
his  attorneys,  appears  by  the  subsequent  letter  of  the  attor 
neys  to  The  Nickel  Plating  Co.,  advising  them  that  they 
(the  attorneys)  had  written  to  the  plaintiff,  informing  him  that 
they  (The  Nickel  Plating  Co.)  desired  to  discontinue  the  use 
of  the  machine  ;  in  which  letter  the  plaintiff's  attorneys  say,  in 
reply  to  an  enquiry  made  by  that  company,  who  desired  to 
know  at  what  price  the  plaintiff  would  buy  the  machine 
from  them;  that  the  plaintiff  had  replied  that  it  was  not  his 
custom  to  repurchase  machines  ;  that  the  most  he  could  do 
was  to  afford  facilities  for  their  transferring  it  to  other  users, 
and  that  he  had  named  two  persons  (Hague,  of  Pittsburgh, 
and  the  Appletons,  of  Brooklyn),  to  oife  of  whom  the  com- 
pany might  be  able  to  sell  it.  The  whole  purport  of  this 
letter  shows  that  the  plaintiff  fully  understood  that  what 
had  been  sent  to  his  attorneys  was  a  notice  of  the  company's 
desire  and  intent  to  determine  the  agreement,  assuming,  as 
assignees,  that  they  had  the  right  to  do  so  ;  and  that  he  made 
no  objection  that  the  notice  had  been  given  to  his  attorneys, 
instead  of  being  given  to  himself  personally. 

If  the  attorneys  had  no  authority  under  this  provision  to 
receive  notice  of  the  intention  to  determine  the  agreement 
on  the  14th  of  November,  1875,  it  was  due,  in  fairness  to  the 
writers  of  the  letter,  for  either  the  attorneys  or  the  plaint  if! 
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to  notify  them  that  the  notice  given  would  not  be  received, 
under  the  agreement,  instead  of  misleading  them  by  pointing 
out  that  they  might  be  able  to  sell  the  machine  to  W.  E. 
Hague,  of  Pittsburgh,  to  whom,  acting  upon  this  suggestion, 
they  succeeded  in  selling  it ;  and  afterwards,  \)y  the  attor- 
neys writing  to  them  to  the  effect  that  they  understood  that 
they  had  obtained  a  purchaser  for  the  machine,  and  asking 
to  be  informed  to  whom  they  had  sold  it;  to  which  the  com- 
pany replied  that  they  had  sold  it  to  Hague,  the  person 
named  in  the  attorneys'  letter  as  having  applied  to  the  plain- 
tiff for  a  machine.  The  Nickel  Plating  Co.'s  right  to  sell  the 
machine  to  Hague  was  thus  recognized  by  the  plaintiff,  and 
the  purchaser's  name  was  given  to  them  by  him  as  one 
to  whom  they  might  be  able  to  sell  it.  The  sale  to  Hague 
was  made  in  November,  1875,  and  the  royalty  for  the  year 
ending  November  13th,  1876,  and  for  November  13th, 
1877,  not  having  been  paid  by  him,  the  plaintiff  brings 
this  action  against  the  defendants,  upon  the  agreement,  more 
than  a  year  after  this  notice  was  given  by  their  assignees, 
when  the  defendants  are  apprised  that  the  plaintiff's  objection 
to  the  notice  of  the  assignees  is  that  it  was  not  given  to  him, 
but  to  his  attorneys  ;  and  does  not  express  in  the  terms 
of  the  agreement  that  it  was  the  intention  and  wish  of 
the  defendants  to  terminate  the  agreement.  This  provision 
was  inserted  for  the  plaintiff's  benefit,  and,  as  I  have  before 
said  in  respect  to  a  provision  of  this  nature  for  a  party's 
benefit,  he  may  waive*  if  he  pleases,  and  the  letter  sent  to  The 
Nickel  Plating  Co.  shows  that  he  did  so.  The  notice,  in  my 
opinion,  was  sufficient,  and  put  an  end  to  the  agreement, 
and  as  the  agreement  was  at  an  end,  the  defendant's  liability 
upon  his  covenant  ceased. 

The  defendant  claims  that  the  royalty  was  pa}-able  for 
the  right  to  use  the  invention,  and  was  wholly  independent 
of  the  use  of  the  machine.  A  transfer  of  the  assignment  of 
the  machine  would  have  been  of  little  or  no  value  without 
the  right  to  use  it,  and  an  assignment  of  all  the  defendants' 
property  would  not  only  transfer  to  their  assignees  the 
machine  but  the  authority  and  right  to  use  it  under  the  con- 
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tract  by  which  the  plaintiffs  sold  it  to  the  defendants,  upon 
the  terras  and  conditions  expressed  in  the  instrument.  These 
terms  were,  that  the  defendant  should  pay  upon  the  signing 
of  the  agreement  $190  in  gold,  and  $190  in  gold  every  year 
thereafter  for  the  right  of  using  the  invention,  with  the  right 
of  the  defendants  to  terminate  the  license  granted  at  the  end 
of  the  third  or  any  subsequent  year,  upon  giving  notice,  &c. 
Of  course,  the  defendants  were  bound  to  pay  this  royalty 
annually,  whether  they  used  the  machine  or  not,  at  least  for 
three  years,  and  until  they  had  the  right  to  terminate  the 
agreement.  But  it  is  the  machine  and  the  right  to  use  it 
that  is  granted  by  the  agreement  in  consideration  of  the  sum 
paid  at  the  execution  of  the  instrument,  and  upon  the  condi- 
tion that  the  like  sum  would  be  paid  annually  thereafter.  It 
is  analogous  to  the  lease  of  premises,  the  possession  and  use 
of  which  is  given  to  be  enjoyed  by  the  payment  of  a  certain 
sum  annually;  and  the  right  to  the  machine  and  the  right  to 
use  it  are  necessarily  inseparable. 

It  is,  as  respects  the  defendants,  wholly  immaterial  that 
The  Nickel  Plating  Co.  sold  the  machine  to  Hague. 
Whether  they  sold  it  before  the  14th  of  November,  1875,  the 
day  when  the  notice  terminating  the  agreement  took  effect, 
or  afterwards,  can  in  no  way  affect  the  defendants.  If 
Hague  acquired  nothing  by  it,  because  The  Nickel  Plating 
Co.  had  terminated  the  agreement  or  license,  that  was  a 
matter  between  Hague  and  them.  If,  having  put  an  end  to 
the  license,  they  could  transfer  to  him  no  right  to  use  it,  his 
remedy  was  against  them,  whatever  that  remedy  may  have 
been,  and  if  he  undertook  to  use  it  without  the  authority  or 
consent  of  the  plaintiffs  he  was  in  turn  answerable  to  the 
plaintiffs.  Jt  is  very  apparent,  however,  what  was  the  true 
state  of  facts.  The  plaintiffs  evidently  recognized  that  the 
contract  made  with  the  defendants  would  terminate  on  the 
14th  of  November,  1875,  by  the  notice  given  by  the  assignees. 
As  he  was  not  willing  to  repurchase  the  machine,  and  knew, 
that,  at  the  termination  of  the  contract  on  the  14th  of  No- 
vember, 1875,  no  one  could  use  it  without  his  license  or 
authority,  he  was  willing  that  The  Nickel  Plating  Co.  should 
VOL.  VIII.— 14 
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sell  it  to  Hague,  lie  having  the  right  to  require  from  Hague 
the  payment  of  the  royalty.  He  was  willing  that  Hague 
might  use  it,  and  continue  to  use  it  as  long  as  he  paid  the 
royalty,  anticipating  that  Hague,  as  a  matter  of  course, 
would  do  so.  Thus,  on  the  23d  of  November,  1875,  nine 
days  after  the  time  named  in  the  notice  of  the  assignees  for 
the  termination  of  the  agreement,  the  plaintiff's  attorneys 
wrote  to  The  Nickel  Plating  Company  asking  them  to  whom 
they  had  sold  the  machine,  and  the  company's  reply  that  it 
has  been  sold  to  Hague,  one  of  the  persons  named  in  their 
letter  as  having  applied  to  the  plaintiff  for  a  machine.  This 
shows  that  what  was  expected  was  that  Hague  would  pay 
the  royalty  to  the  plaintiff,  and  that  the  plaintiff  was  satis- 
fied, if  Hague  paid  the  royalty,  that  he  might  thus  continue 
to  use  it.  Hague  did  not  pay  it,  though,  as  the  judge  finds, 
he  used  the  machine  after  November,  1875.  The  royalty 
after  November,  1875,  was  payable  in  advance,  and  no  roy- 
alty has  been  paid  by  Hague  for  the  year  ending  on  the  13th 
of  November,  1876,  and  the  13th  of  November,  1877,  upon 
which  the  plaintiff  takes  the  ground  that  the  original  con- 
tract with  the  defendants  has  never  been  put  an  end  to,  and 
brings  this  action  to  recover  the  royalty  for  these  years  from 
the  defendants,  assuming  that  they  are  still  liable  on  their 
covenant.  I  think  the  action  cannot  be  maintained,  and 
that  the  judgment  should  be  reversed. 

VAX  HOESEN,  J. — The  Chief  Justice  has  said  that  this 
contract  so  strongly  resembles  a  lease  of  land  that  we  must 
find  the  rules  ccoverningr  its  construction  in  the  law  of  land- 

o  o 

lord  and  tenant.  We  have  before  us  a  thing  demised,  a  rent 
payable  annually,  a  covenant  against  assignment,  a  covenant 
that  the  property  shall  be  used  for  a  certain  purpose  only, 
and  a  covenant  providing  for  the  abridgment  of  the  term. 
A  covenant  for  renewal  is  a  covenant  running  with  the  land, 
because  it  directly  touches  or  concerns  the  thing  demised  ; 
and  a  covenant  for  the  termination  of  the  lease  must,  for  the 
same  reason,  run  with  the  land.  An  assignee  of  the  lease 
may  enforce  a  covenant  for  renewal  (Taylor's  Landlord  and 
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Tenant,  §  445  ;  1  Washburn  on  Real  Property,  p.  332)  ;  and 
I)}'  parity  of  reasoning,  he  may  also  avail  himself  of  a  cove- 
nant for  the  determination  of  the  lease.  If  this  be  so,  it  was 
within  the  power  of  The  Nickel  Plating  Company  (the 
assignee)  to  give  to  the  plaintiff  the  notice  provided  for  by 
the  contract,  as  the  means  of  putting  an  end  to  the  royalty 
on  the  one  hand,  and  to  the  use  of  the  machine  and  the  in- 
vention on  the  other. 

That  notice  was  given  at  the  proper  time.  It  reached 
the  plaintiff,  who  recognized  it,  and  suggested  the  names  of 
persons,  some  of  whom  might  buy  the  machine  when  The 
Nickel  Plating  Company  should  cease  to  use  it.  Under 
these  circumstances  the  contract  was  terminated,  and  the 
plaintiff  has  no  right  of  action  against  the  defendants  upon 
it.  If  Hague  is  using  the  invention  without  paying  for  the 
privilege  he  is  an  infringer  and  a  trespasser,  and  if  the  plain- 
tiff be  properly  protected  by  letters  patent  his  remedy  lies  in 
a  federal  court.  If  the  covenant  for  terminating  the  con- 
tract ran  with  the  right  to  use  the  machine,  there  is  no  force 
in  the  plaintiff's  argument  that  the  defendants,  even  after 
they  had  sold  the  machine  and  the  right  to  use  the  inven- 
tion, were  the  only  parties  who  could  decide  whether  their 
assignees  should  use  the  machine  beyond  the  period  of  three 
3Tears  named  in  the  contract. 

I  think  the  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide 
the  event. 
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JOHN  J.  NICHOLSON  et  «Z.,  Respondent,  against  WILLIAM  C. 
CONNER,  SHERIFF  OF  THE  CITY  AND  COUNTY  OF  NEW 
YORK,  Appellant. 

(Decided  January  6th,  1879.) 

Since  the  passage  of  the  statutes  allowing  parties  to  be  witnesses  in  their  own  be- 
half, the  rule  that  where  a  witness  is  unimpeached,  and  the  factf  sworn  to  by  him 
are  uncontradicted,  his  testimony  cannot  be  disregarded  by  the  court  or  by  the 
jury,  is  no  longer  in  full  force.  There  is  now  an  exception  in  the  case  of  a  party 
who  is  a  witness  in  his  own  behalf,  and  the  credibility  of  such  a  witness  is 
always  a  question  for  the  jury,  who  may  find  a  fact  in  opposition  to  his  uncon- 
tradicted evidence. 

Where  one  W.  had,  although  insolvent  for  some  time,  been  engaged  in  carrying  on 
business  in  his  own  name,  and  in  his  own  name  bought  goods,  and  after  pre- 
paring them  for  market  shipped  them  and  had  the  bills  of  lading  made  out  in 
his  own  name,  and  drew  his  own  drafts  upon  the  consignees  for  the  amount  of  the 
shipment,  and  one  of  such  shipments  was  seized  under  an  attachment  against  his 
property  in  a  suit  by  one  of  his  creditors,  and  the  plaintiff  then  claimed  the 
goods,  and  in  a  suit  against  the  sheriff  who  had  seized  them  was  the  only  wit- 
ness on  his  own  behalf  to  show  that  he  had  advanced  the  money  to  W.  to  pur- 
chase the  goods,  on  the  agreement  that  they  should  always  be  considered  his 
property  from  the  time  they  were  purchased,  and  that  after  they  were  sold  that 
the  profit  on  the  transaction,  if  any,  should  be  applied  in  payment  of  a  debt  due 
f rom  W.  to  him: — Held,  that  although  the  plaintiff  was  not  impeached,  nor  his 
evidence  contradicted,  yet  the  defendant  was  entitled  to  have  submitted  to  the  jury 
the  question  of  the  probability  of  such  an  agreement  between  W.  and  the  plaintiff. 

APPEAL  by  the  defendant  from  a  judgment  of  the  Marine 
Court  of  the  city  of  New  York,  entered  on  an  order  of  the 
general  term  of  that  court,  affirming  a  judgment  for  the 
plaintiffs  on  a  verdict  rendered  by  direction  of  the  court  at 
trial  term. 

The  action  was  brought  to  recover  damages  for  the  taking 
and  conversion  of  753  cases  of  canned  peaches,  alleged  to 
have  been  the  property  of  the  plaintiffs. 

The  defendant  justified  the  taking  and  conversion,  under 
a  warrant  of  attachment  against  one  William  M.  Winks, 
issued  in  a  suit  against  him  in  the  Supreme  Court  for 
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$1149  62,  and  alleged  that  the  goods  so  taken  were  the 
property  of  Winks. 

On  the  trial  it  appeared  by  the  evidence  that  the  plain- 
tiff had  been  engaged  in  a  series  of  transactions  with  Winks, 
in  the  course  of  which  the  goods  in  question  had  been 
shipped  to  Messrs.  H.  K.  &  F.  B.  Thurber  &  Co.  at  New 
York  by  Winks  at  Baltimore.  The  plaintiffs  were  creditors 
of  Winks,  who  was  in  embarrassed  circumstances,  and  was 
indebted  to  the  plaintiffs  in  a  large  amount.  The  series  of 
transactions  between  Winks  and  the  plaintiffs  was  in  the 
purchase  and  canning  of  fruits  and  oysters  by  Winks,  and 
the  sale  of  them  to  vafious  persons.  The  plaintiffs  advanced 
money  for  the  purchase  of  the  goods,  under  an  agreement,  as 
testified  to  alone  by  Nicholson,  one  of  the  plaintiffs,  that  they 
should  advance  him  the  money  to  buy  the  goods,  "  provided 
that  the  goods  should  always  be  considered  ours  from  the 
time  the  goods  were  purchased,  and  as  soon  as  packed."  In 
case  any  profit  was  made  on  the  transaction  it  was  to  go  to 
reduce  the  debt  of  Winks  to  the  plaintiffs. 

On  the  trial  the  court  directed  a  verdict  for  the  plaintiffs, 
and  declined  to  submit  to  the  jury  what  the  agreement  was 
between  the  plaintiffs  and  Winks  as  to  the  goods  in  question, 
on  the  ground  that  the  evidence  of  the  plaintiff  Nicholson, 
in  regard  to  that,  was  uncontradicted,  and  must  be  taken  as 
true. 

Charles  W.  Gould,  for  appellant, 
Wm.  W.  Pearson,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — Under  the  decision 
of  the  Court  of  Appeals  in  Kavanagh  v.  Wilson  (70  N.  Y. 
179),  this  judgment  will  have  to  be  reversed.  In  that  case, 
the  court,  upon  the  plaintiff's  evidence,  which  was  uncon- 
tradicted, directed  a  verdict  for  the  plaintiff  and  refused  the 
defendant's  request  to  have  the  case  submitted  to  the  jury. 
The  making  of  a  special  contract  to  pay  the  plaintiff  $4,000 
for  negotiating  the  sale  of  certain  real  estate,  rested  upon 
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the  testimony  of  a  single  witness,  the  plaintiffs  son,  and 
there  was  no  other  evidence  or  circumstance  in  the  case 
tending  to  prove  it.  The  Court  of  Appeals  held  that  the 
case  should  have  been  submitted  to  the  jury,  because  the 
witness  was  not  disinterested.  He  was  the  plaintiff's  son, 
engaged  in  the  plaintiff's  business,  and  thus  biased  and  in- 
terested in  feeling.  He  was  to  receive  a  compensation  for 
drawing  the  contract,  which  was  dependent  upon  his  father's 
success  in  the  suit,  and  the  court  regarded  the  story  he  told 
as  not  free  from  improbability.  For  these  reasons,  the 
court  did  not  regard  him  as  coming  within  the  rule,  that 
when  a  disinterested  witness  testifies  to  a  fact  within  his 
own  knowledge,  which  is  not  in  conflict  with  the  evidence, 
and  not  in  itself  improbable,  he  is  to  be  believed,  and  the 
fact  is  to  be  taken  as  legally  established. 

In  the  present  case,  the  court  refused  to  submit  to  the 
jury  what  the  agreement  between  the  plaintiff  and  Winks 
was,  on  the  ground  that  the  evidence  of  the  plaintiff  respect- 
ing the  contract  was  uncontradicted,  and  must  be  taken  as 
true.  The  defendant  in  the  action  was  the  sheriff  who  had 
taken  the  goods  of  one  Winks  under  an  attachment  in  a 
suit  brought  by  a  creditor  against  Winks.  Winks  was  ex- 
amined, but  was  not  asked  as  to  the  arrangement  or  agree- 
ment between  him  and  the  plaintiff;  so  that,  as  in  Kavanayli 
v.  Wilson  (swpra),  the  fact  of  the  existence  of  such  an  agree- 
ment rested  upon  the  plaintiff's  evidence  alone.  This,  the 
judge  decided,  must  be  taken  as  true,  although  the  plaintiff 
was  the  chief  party  in  interest  ;  and  upon  the  plaintiff's 
testimony  alone,  he  directed  a  verdict  to  be  entered  in  the 
plaintiffs  favor.  He  assumed  what  the  plaintiff  swore  to  as 
true,  and  as  legally  established,  although  the  plaintiff's 
statement,  to  use  the  language  of  the  Court  of  Appeals, 
"  was  by  no  means  free  from  improbability."  If  all  the 
profits  of  the  transactions,  for  there  were  many  besides  the 
particular  shipment  which  gave  rise  to  this  suit,  were  to  be 
taken  by  the  plaintiffs,  hoAv  was  Winks  to  live,  being  an 
insolvent,  and  owing  between  825,000  and  $30,000?  If 
Winks  in  these  various  transactions  was  merely  acting  as  a 
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buyer,  packer,  salesman  and  shipper  for  the  plaintiffs  of  the 
the  canned  fruit,  his  interest  in  the  profits  being  only  that 
they  were  to  be  applied  towards  the  reduction  of  his  debt  to 
the  plaintiffs,  why  did  he  do  the  business  in  his  own  name, 
have  the  bills  of  lading  made  out  to  himself,  and  draw  his 
own  draft  upon  the  consignees  for  the  amount  of  the  ship- 
ment? These  were  circumstances  which  the  defendant  had 
a  right  to  have  submitted  for  the  consideration  of  the  jury, 
upon  the  intrinsic  probability  of  his  statement. 

The  rule  laid  down  in  Newton  v.  Pope  (1  Cow.  110),  that 
where  a  witness  is  unimpeached,  and  the  facts  sworn  to  by 
him  are  uncoutradicted,  either  directly  or  indirectly  by 
other  witnesses,  and  there  is  no  intrinsic  improbability  in  the 
relation  he  gives,  his  testimony  cannot  be  disregarded  by 
the  court  or  by  the  jury,  prevailed,  as  has  been  pointed 
out  by  Rapallo,  J.,  in  Ehvood  v.  The  Western  Union  Telegraph 
Co.  (45  N.  Y.  554),  when  parties  were  not  allowed  to  give 
testimony  in  their  own  causes,  and  where  any  one  having  the 
slightest  pecuniary  interest  in  the  matter  in  controversy  was 
also  rigorously  excluded,  audit  was  even  then  subject  to  con- 
siderable qualification.  (Dunlop  v.  Patterson,  5  Cow.  243.) 
Now  that  the  law  has  been  changed  and  parties  may  be 
witnesses  in  their  own  cases,  this  rule  has  not  the  force  that 
it  formerly  had;  and  when  a  party  in  the  cause  goes  upon 
the  stand  as  a  witness  his  credibility  is  necessarily  a  matter 
of  consideration,  for  he  has  a  direct  interest  in  the  whole  sub- 
ject-matter, and  where,  as  in  the  present  case,  the  proof  of 
the  existence  of  a  cause  of  action  rests  upon  the  testimony 
of  the  plaintiff  alone,  it  is  better  that  a  jury  should  weigh 
and  pass  upon  it  than  that  the  court  should  assume  that  it 
must  be  true,  because  there  was  no  conflicting  evidence. 
There  may  be  no  evidence  directly  contradicting  such  a 
witness  ;  but  it  does  not  follow  from  that  that  his  statement 
must  be  true.  There  may  be  an  exercise  of  judgment  in 
respect  to  his  testimony; — its  consistency,  its  probability, 
and  the  manner  in  which  he  gives  it ;  for  the  look,  voice, 
bearing  and  whole  demeanor  of  a  witness  frequently  indicate 
what  weight  should  be  q;iven  to  his  testimony,  or  whether 
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it  is  entitled  to  any.  I  have  tried  causes  in  which  wit- 
nesses have  come  upon  the  stand  and  given  testimony  which 
was  not  contradicted,  who  were  not  believed  either  by  the 
court  or  by  the  jury,  and  this  has  been  a  not  unfrequent 
experience.  There  has  been  something  not  easily  described, 
but  readily  recognized,  in  the  bearing  and  manner  of  the 
witness  that  carried  conviction  to  the  minds  of  all  who  heard 
him,  that  he  was  npt  swearing  to  the  truth. 

It  is  unnecessary  to  comment  upon  the  strong  disposition 
which  a  party  has  to  establish  his  cause  of  action  or  defense, 
and  the  temptation  he  is  under  to  color,  pervert  or  subvert 
the  truth.  I  do  not  mean  to  express  any  dissatisfaction 
with  the  change  that  has  been  made  in  the  law.  On  the 
contrary,  I  think  it  has  aided  the  administration  of  justice  ; 
but  it  has  greatly  increased  the  giving  of  false  testimony, 
especially  by  parties ;  so  that  it  is  safer,  where  a  cause  of 
action  or  a  defense  rests  solely  upon  the  testimony  of  a 
party,  to  leave  it  to  the  twelve  minds  that  constitute  the 
jury  to  determine  the  weight  or  value  to  be  attached  to  it 
than  to  assume,  as  a  rule  of  law,  that  it  must  be  true  because 
it  was  not  contradicted.  In  many  cases  the  other  party  may 
not  be  able  to  contradict  it.  He  may  be  an  assignee,  an 
executor,  or  the  nature  of  the  evidence  may  be  such  that  it 
is  not  in  his  power  to  controvert  it  by  testimony;  and  in  my 
opinion,  the  ends  of  justice  are  promoted  by  leaving  such 
evidence  upon  its  intrinsic  probability  to  the  judgment  of 
a  jury. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered,  costs  to  abide  the  event. 

VAN  HOESEN,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide 
the  event. 
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WILLIAM  FERRIS,  Respondent,  against  EVELYN  A.  HOLMES, 

Appellant. 

(Decided  January  6th,  1879.) 

Since  by  the  statutes  of  this  State  a  married  woman  may  make  a  valid  promissory 
note  m  or  about  a  trade  or  business  carried  on  by  her  on  her  own  account,  it  is 
not  a  sufficient  answer  to  a  complaint  on  a  note  made  by  a  woman  for  her  to 
allege  that  at  the  time  of  making  it  she  was  married,  but  she  must  also  aver  that 
it  was  not  made  in  or  about  the  carrying  on  of  any  trade  or  business  by  her,  and 
where  the  answer  does  not  contain  this  latter  averment  the  plaintiff  is  entitled 
to  judgment  on  the  pleadings. 

APPEAL  by  the  defendant  from  a  judgment -of  the  Third 
District  Court  in  the  city  of  New  York. 

The  complaint,  which  was  verified,  alleged  the  making 
and  delivery  to  the  plaintiff  for  a  valuable  consideration  of 
two  certain  promissory  notes — describing  them — for  $3'3 
each,  and  that  payment  of  them  when  due  had  been  demand- 
ed and  refused,  and  that  they  were  still  due. 

The  answer  only  alleged  that  the  defendant  was  a  married 
woman,  the  wife  of  John  B.  Holmes,  and  was  such  at  the 
time  of  the  alleged  making  and  delivery  of  the  notes. 

No  evidence  was  offered  on  either  side,  and  the  justice 
gave  judgment  for  the  plaintiff  for  the  face  of  the  notes  and 
interest. 

W.  E.  Carpenter,  for  appellant. 
Q.  E.  Coddington,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — The  complaint  was 
upon  a  promissory  note  made  by  the  defendant,  and  the 
answer  was  that  she,  at  the  time  of  the  making  of  the  note, 
was  a  married  woman.  This  is  all  that  there  was  in  the  case. 
The  justice  gave  judgment  upon  the  complaint  and  answer 
for  the  plaintiff.  The  judgment  was  right.  The  answer  was 
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not  sufficient ;  for  a  married  woman  may  make  a  valid  prom- 
issory note,  when  it  is  made  in  or  about  carrying  on  trade  or 
business  on  her  own  account.  It  was  held  in  Frecking  v. 
Holland  (53  N.  Y.  422),  that  where  a  married  woman  has 
given  a  promissory  note  the  plaintiff  may  declare  upon  it 
generally ;  and  if  she  was  not  authorized  to  make  it,  the  ob- 
jection should  be  taken  by  answer,  and  raised  upon  the  trial; 
by  which  I  understand  that  she  must  not  only  aver  in  her 
answer  that  she  was  a  married  woman,  but  that  it  was  not 
made  in  or  about  the  carrying  on  of  any  trade  or  business  by 
her,  which  averment  would  constitute  a  complete  defense, 
as  showing  that  the  note  was  absolutely  void,  there  being 
nothing  on  the  face  of  the  note  to  show  that  she  intended 
by  making  it  to  charge  her  separate  estate,  if  she  had  one. 
(Manhattan  Bank  v.  Thompson,  58  N.  Y.  80  ;  Yale  v.  Dederer, 
68  N.  Y.  329.) 

The  judgment  should  therefore  be  affirmed. 

VAN  HOESEX,  J.,  concurred. 
Judgment  affirmed. 


GEORGE  H.  WOOSTEE,  Appellant,  against  JACOB  SANDMAN, 

Respondent. 

(Decided  February  3d,  1879.) 

A  licensee  of  the  use  of  a  patented  article  for  a  year  agreed  in  writing  that 
if  he  did  not  deliver  it  to  the  licensor  within  ten  days  after  expiration  of  the  year 
he  would  pay  on  demand  the  license  fee  for  an  ensuing  year.  Held,  that  a 
delivery  at  the  residence  of  the  licensor  was  not  essential,  but  that  the  delivery 
might  be  made  at  the  place  of  business  of  the  licensor  ;  but  held  also,  that  the 
leaving  by  the  licensee  of  the  article  on  the  desk  of  the  licensor  at  his  place  of 
business,  in  his  absence,  and  in  the  absence  of  any  person  acting  for  him,  and 
without  waiting  at  such  place  of  business  a  reasonable  time  for  the  return  of  tho 
licensor,  was  not  the  delivery  intended  in  the  agreement,  and  that  the  license  fee 
for  an  ensuing  year  became  payable  on  demand. 
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APPEAL  from  a  judgment  for  defendant  rendered  by  a 
District  Court  of  the  city  of  New  York. 

On  May  1st,  1877,  the  appellant  was  the  owner  of  a  patent 
for  a  "  folding  guide  "  for  sewing-machines,  and  by  a  written 
agreement  made  on  that  day  he  licensed  the  respondent  to 
use  one  of  his  guides  for  a  year  at  a  royalty  of  $50,  which 
was  paid.  The  agreement  contained  the  following  clause : 
"  But  upon  the  expiration  of  this  license,  if  the  parties  of  the 
second  part  wish  to  discontinue  the  use  of  guides  covered  by 
the  claims  of  the  above-mentioned  patent,  they  will  deliver 
to  the  party  of  the  first  part,  free  of  charge,  all  the  folding 
guides  hereby  licensed,  or  all  that  they  have  or  have  had  in 
their  possession.  And  if  the  parties  of  the  second  part  fail  to 
deliver  all  of  said  guides  within  ten  days  from  the  termina- 
tion of  this  license,  the  license  for  all  shall  become  due  and 
payable  for  the  next  ensuing  year,  and  in  that  case  the  parties 
of  the  second  part  agree  to  pay  said  license  fee  on  demand." 
The  action  was  brought  to  recover  the  fee  for  an  ensuing 
year  under  this  clause,  and  the  point  contested  was,  whether 
or  not  there  was  a  proper,  or  any  delivery. 

• 

T.  B.  Browning,  for  appellant. 
J.  P.  Solomon,  for  respondent. 

VAX  BRUXT,  J. — This  is  another  action  upon  contract 
dated  May  1st,  1877,  similar  to  the  one  mentioned  in  the 
opinion  in  the  case  of  Wooster  v.  Tasker,  decided  herewith, 
the  plaintiff  claiming  that  the  defendant  did  not  return  the 
guide  within  the  ten  days  from  May  1st,  1877,  and  the  de- 
fendant answering  that  he  did  return  this  guide.  The  jus- 
tice gave  judgment  for  the  defendant,  and  from  this  judg- 
ment the  plaintiff  appealed. 

The  plaintiff  claims  that  a  delivery  of  the  guide  at  his 
office  in  his  absence  was  not  a  good  delivery,  and  that 
he  was  not  obliged  to  receive  the  guide  prior  to  Ma}  1st, 
1878.  The  latter  position  is  clearly  untenable,  because  it  is 
admitted  by  the  nlaintiff  that  the  defendant  informed  him  a 
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few  days  prior  to  the  1st  of  May  that  he  did  not  intend  to 
use  the  guide  for  another  year,  and  that  he  told  him  if  he  re- 
turned the  guide  it  would  be  all  right.  It  is  clear  that  if, 
pursuant  to  this  direction  the  defendant  returned  the  guide, 
that  he  is  absolved  from  further  liability  upon  this  contract. 

It  is  claimed  that  the  defendant  was  bound  to  return  the 
guide  to  the  residence  of  the  plaintiff  and  tender  it  there. 
This  rule  I  do  not  think  will  be  upheld  at  the  present  time, 
where  a  man  has  a  known  place  of  business.  A  tender  at  the 
place  of  business  must  be  held  to  meet  all  the  requirements 
of  the  law.  But  the  question  still  remains,  whether  the  leav- 
ing the  guide  upon  the  desk  of  the  plaintiff  in  his  absence  is 
a  good  tender  back  of  the  guide.  I  think  it  is  not.  It  would 
seem  that  the  defendant  was  bound  to  tender  back  the  guide 
to  the  plaintiff  at  his  place  of  business,  or  to  some  person  act- 
ing for  him,  and  if  he  is  absent  at  least  to  wait  a  reasonable 
time  for  his  return,  in  order  to  make  a  tender.  In  the  case 
at  bar,  the  defendant,  not  finding  the  plaintiff  in  his  place  of 
business,  left  the  guide  upon  his  desk.  Such  a  tender  does 
not  seem  to  be  sufficient,  and  our  attention  has  been  called 
to,  no  principle  under  which  it  can  be  sustained. 

The  judgment  must  therefore  be  reversed. 

CHARLES  P.DALY,  Ch.  J.,  and  LARREMORE,  J.,  concurred. 
Judgment  reversed. 


JOHN  CASEY,  ADMINISTRATOR,  &c.,  OF  MARY  JANE  CASEY, 
Respondent,  against  THE  NEW  YORK  CENTRAL  AND 
HUDSON  RIVER  R.  R.  Co.,  Appellant. 

(Decided  February  3d,  1879.) 

"Upon  the  question  as  to  whether  or  not  a  railroad  company  has  been  guilty  of  neg- 
ligence in  respect  to  an  accident  to  one  crossing  its  track,  tVie  presence  or  absence 
of  a  flagman  at  the  crossing  at  the  time  of  the  accident  are  facts  relevant  to  the 
issue;  and  the  fact  tli.it  there  had  been  a  flagman  at  the  point  before  the  accident, 
coupled  with  the  fact  that  there  was  none  at  the  time  of  the  accident,  may  be 
shown  as  tending  to  prove  negligence. 
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Questions  calling  upon  a  witness  to  say  whether  he  saw  an  engine  sufficiently  to 
see  whether  or  not  the  bell  was  ringing ;  whether  he  was  in  a  position  where,  if  ,1 
bell  had  been  rung,  he  could  have  heard  it ;  whether  he  could,  when  in  a  certain 
position,  see  a  certain  other  designated  spot,  are  questions  calling  for  statements 
of  fact,  and  not  for  the  opinion  of  the  witness. 

A  minor  is  not  held  to  the  exercise  of  so  high  a  degree  of  care  and  prudence  as  is  re- 
quired from  adults. 

The  decision  to  the  contrary  in  Honesberger  v.  The  Second  Avenue  Railroad  Co.,  (2 
Abb.  Dec.  C.  of  Ap.  378),  examined  and  not  followed,  from  the  opinions  expressed 
in  subsequent  cases  in  the  same  court. 

APPEAL  from  a  judgment  entered  upon  a  verdict  for  the 
plaintiff  rendered  at  a  trial,  and  from  an  order  denying  a 
motion  for  a  new  trial  made  upon  the  minutes. 

The  action  was  for  damages  for  negligence,  causing  the 
death  of  plaintiffs  intestate,  aged  fourteen  years,  who  was 
run  over  in  the  street  and  killed  by  one  of  defendant's  loco- 
motives while  she  was  crossing  an  avenue  in  the  city  of  New 
York,  on  her  way  home  with  groceries  which  she  had  been 
to  the  store  to  purchase.  The  defense  was  contributory  neg- 
ligence on  the  part  of  the  deceased  and  her  parents. 

Frank  Loomis,  for  appellant. 
Christopher  Fine,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — The  motion  for  a  non- 
suit was  properly  denied.  There  was  sufficient  proof  of  neg- 
ligence on  the  part  of  the  defendant's  employees,  and  the  ques- 
tion of  co-operative  negligence  on  the  part  of  the  girl  was, 
upon  that  testimony,  a  question  of  fact  for  the  jury.  For  all 
that  appears  in  the  evidence,  the  girl  may,  before  she  at- 
tempted to  cross  the  street,  have  looked  in  either  direction  to 
see  if  there  were  approaching  cars ;  and  the  approach  of  the 
engine  was  so  rapid,  and  at  such  an  unusual  rate  of  speed, 
according  to  the  testimony  of  the  plaintiff's  witnesses, 
that  it  may  well  be  that,  notwithstanding  the  exercise  of  due 
care  and  caution  on  her  part  before  crossing,  the  engine  came 
out  of  the  yard  so  suddenly,  and  at  a  speed  so  rapid,  that  it 
was  impossible  for  her  to  avoid  the  danger. 
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At  all  events,  the  testimony  does  not  show  such  a  state 
of  facts  as  would  justify  us  saying,  as  a  conclusion  of  law. 
that  there  was  co-operating  negligence  on  her  part.  The 
question,  therefore,  was  one  for  the  jury,  and  their  finding 
upon  it  is  conclusive. 

None  of  the  exceptions  to  the  admission  or  exclusion  of 
testimony  were  well  taken.  The  question  put  to  the  wit- 
ness McCormick  was  not  calling  for  an  opinion,  but  for  a 
fact.  It  was,  in  substance,  asking  him  whether  lie  saw  the 
engine  sufficiently  to  see  whether  the  bell  was  ringing  or  not. 
The  questions  whether  he  saw  any  flagman  there  when  the 
girl  was  knocked  down,  or  after  she  was  killed,  were  proper  ; 
for  the  fact  of  the  presence  or  absence  of  the  flagman  may  be 
shown.  Such  a  question  does  not  come  within  the  ruling  of 
the  case  of  Anderson  v.  Home,  $c.,  R.  R.  Co.  (54  N.  Y.  334). 
on  which  the  appellants  rely.  The  questions  to  the  same 
witness,  whether  from  a  certain  position  the  interior  of  the 
yard  can  be  seen  so  as  to  observe  the  first  northern  track. 
was  not  calling  for  an  opinion,  but  for  a  fact.  What  was 
said  in  respect  to  moving  the  engine  four  or  five  inches,  to 
get  the  body  of  the  child  from  under  it,  amounted  to  nothing 
more  than  the  man  in  charge  of  the  engine  saying  that  he 
could  not  move  it ;  which,  it  appeared  from  his  own  testi- 
mony afterwards,  was  owing  to  the  state  of  nervous  excite- 
ment he  was  in,  in  consequence  of  the  killing  of  the  girl : 
and  the  engine  was  moved  by  another  employee,  who 
was  upon  it,  to  enable  the  policeman  to  get  the  body  out. 
This  testimony  could  have  had  no  bearing  detrimental  to  the 
defendants,  and  constitutes  no  ground  for  granting  a  new 
trial. 

The  same  witness  was  asked  if  he  was  in  a  position  where, 
if  a  bell  had  been  rung,  he  could  have  heard  it,  and  he  an- 
swered that  he  was.  This  also  was  testifying  to  a  fact,  and 
not  to  an  opinion.  He  was  sitting  in  the  window  of  a  house 
at  the  south-east  corner  of  Tenth  Avenue  and  Thirty-first 
Street,  with  his  head  out  of  the  Avindow.  He  saw  the  train 
in  motion  before  the  girl  was  killed,  and  saw  it  pass  the 
Tenth  Avenue.  He  testified  that  his  hearing  was  good,  and 
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a  subsequent  witness  testified  that  the  ringing  of  a  bell 
of  a  locomotive  could  be  heard  for  three  or  four  blocks.  It 
is  insisted  that  it  was  for  the  jury,  and  not  for  the  witness, 
to  judge  whether  he  could,  from  the  position  he  occupied, 
hear  the  bell.  It  was  for  the  jury  to  determine  whether  the 
bell  was  rung  or  not ;  but  as  to  the  witness's  faculty  of  hear- 
ing, he  knew  better  than  the  jury  could  possibly  know  how 
far  he  could  hear  the  ringing  of  the  bell  of  a  locomotive.  He 
knew  that  at  a  certain  distance  from  a  locomotive  which  he  saw 
passing  that  he  could  hear  the  ringing  of  its  bell,  and  could 
swear  to  that  as  a  fact.  It  was  not  testifying  that  he  must 
have  heard  it  if  it  were  rung,  but  simply  as  to  his  ability  to 
hear  the  ringing  of  such  a  bell  at  a  given  distance,  which 
was  testimony  to  go  to  the  jury  for  what  it  was  worth.  It 
is  often  difficult  to  determine  the  line  of  demarcation  which 
separates  the  expression  of  an  opinion  from  the  statement  of 
a  fact,  and  this,  in  my  judgment,  was  the  statement  of  a  fact. 

The  witness  Kiernan  saw  the  train  strike  the  girl.  He 
was  asked  if  any  whistle  was  blown.  This  was  a  proper  en- 
quiry (Ernst  v.  Hudson,  gc.,  R.  R.  Co.,  39  N.  Y.  66).  His 
answer  was  that  he  could  not  say  whether  or  not. 

As  I  have  before  stated,  the  presence  or  absence  of  a 
flagman  at  the  time  of  the  accident  was  a  part  of  the  res 
gestce,  as  bearing  upon  the  degree  of  care  or  caution  with 
which  a  railroad  runs  its  trains,  as  was  held  in  McG-rath  v. 
New  York  Central  R.  R.  Co.  (63  N.  Y.  525,  526,  527)  and  in 
Beisiegel  v.  Same  (40  N.  Y.  9)  ;  and  if  the  presence  or  absence 
of  a  flagman  may  be  shown  as  bearing  upon  the  question  of 
negligence,  I  see  no  objection  to  showing  that  it  had  been 
the  habit  of  the  railroad  to  have  a  flagman  at  that  place,  as 
tending  to  show  negligence  by  the  omission  to  have  one  on 
this  particular  occasion  when  the  train  started.  (See  the 
remarks  of  Woodruff,  J.,  in  Ernst  v.  Hudson  River  R.  R.  Co., 
39  N.  Y.  at  p.  67.) 

The  evidence,  however,  did  not  amount  to  this  ;  it  was 
that  the  witness  had  seen  a  flagman  there,  but  was  not  posi- 
tively sure  that  he  had  seen  one  at  that  very  point.  In  Mc- 
Grath  v.  Neiv  York  Central  R.  R.  Co.  (59  N.  Y.  468),  the  de- 
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fendant  was  allowed  to  show  that  the  railroad  had  kept  a 
flagman  at  the  crossing,  but  that  he  was  not  there  at  the 
time  of  the  accident.  The  judge  in  charging  the  jury  said, 
that  the  only  pertinence  of  that  evidence  was  upon  the  point 
whether  the  plaintiff  paid  that  attention  he  should  have  paid 
in  approaching  the  crossing  ;  and  the  Court  of  Appeals  held 
that  this  was  error,  as  it  was  admitting  the  evidence  upon 
the  theory  that  the  plaintiff  was  entitled  to  construe  the  ab- 
sence of  the  flagman  from  his  customary  place  as  an  indica- 
tion that  no  train  was  approaching,  and  was  excused  from 
exercising  that  degree  of  vigilance  in  looking  up  and  down 
the  track  to  discover  what  otherwise  would  be  required  of 
him.  But  when  the  case  came  again  before  the  Court  of 
Appeals,  in  63  N.  Y.  522,  it  was  distinctly  held  that  proof  of 
the  absence  of  a  flagman  might  be  received  as  one  of  the  cir- 
cumstances proper  to  be  proved  as  bearing  upon  the  question 
of  the  defendant's  negligence,  and  they  reversed  the  judg- 
ment because  this  evidence  was  excluded.  There  is  an  ob- 
vious distinction  between  allowing  such  evidence  to  show 
negligence  on  the  part  of  the  plaintiff  and  receiving  it  only 
as  evidence  pertinent  to  show  the  absence  of  co-operative 
negligence.  If  the  absence  of  a  flagman  may  be  shown  as 
bearing  upon  the  degree  of  care  or  caution  with  which  a  rail- 
road runs  its  trains,  then  certainly  evidence  that  it  had  been 
the  habit  of  the  railroad  to  have  a  flagman  at  the  place  where 
the  accident  occurred  was  evidence  of  the  same  general  char- 
acter. Such,  at  least,  is  my  construction  of  these  two  de- 
cisions in  the  case  cited;  and  as  I  understand  the  views  of 
the  court  upon  the  second  appeal,  it  is  not  error  to  receive 
evidence  that  the  railroad  had  been  in  the  habit  of  having  a 
flagman  at  the  spot  where  the  accident  happened.  Both  de- 
cisions amount  to  about  this :  That  whilst  it  may  have  been 
the  habit  to  have  a  flagman  at  the  crossing,  and  that  may  be 
shown  as  bearing  on  the  defendant's  negligence,  yet  the  want 
of  one  would  not  excuse  a  person  crossing  the  road  without 
looking  to  see  whether  a  train  was  approaching. 

I  fail  to  see  what  objection  there  was  to  allowing  the 
question  as  to  how  many  switches  there  were  between  30th 
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and  31st  Streets,  for  the  jury  were  entitled  to  know  every- 
thing descriptive  of  the  particular  locality  wkere  the  acci- 
dent happened.  Several  questions  were  put  by  the  de- 
fendant and  excluded  ;  the  object  of  which,  as  disclosed  in 
a  subsequent  offer,  and  by  the  questions  themselves,  were 
to  show  that  the  employee,  Baird,  who  was  in  charge  of  the 
engine,  was  known  to  the  defendant's  superintendent  of 
machinery,  who  had  reinstated  Baird,  to  be  a  faithful  and 
competent  man  to  act  as  fireman  on  an  engine,  or  mind  it  in 
the  absence  of  the  engineer,  and  was  faithful  in  the  discharge 
of  his  duty.  No  authority  is  cited  to  show  that  the  defend- 
ant had  a  right  to  give  such  evidence  as  this,  and  no 
satisfactory  reason  was  stated  upon  the  argument  Avhy  it 
should  have  been  allowed. 

All  that  had  previously  appeared  was,  that  Baird  had 
been  suspended;  and  this  superintendent,  who  was  the  one 
who  had  suspended  him,  testified  that  he  reinstated  him 
because  he  found  that  he  was  not  to  blame  in  the  matter  for 
which  he  was  suspended.  The  court  said  the  defendant 
might  give  the  evidence  offered  at  folio  805,  if  the  object  of 
it  was  to  show  that  it  was  impossible  to  stop  the  train  in 
time  to  prevent  the  accident.  But  the  counsel  said  that  that 
was  not  the  object  in  offering  it,  but  as  bearing  upon  the 
point  as  to  where  the  train  came  to  a  stop,  upon  which  the 
court  excluded  it.  As  the  train  passed  over  the  girl,  I  do 
not  see  the  materiality  of  this  evidence:  or  if  the  point 
where  the  train  came  to  a  stop  was  material,  then  the  objec- 
tion to  the  question  was  that  the  conditions  assumed  in  it 
had  not  been  proved.  The  defendants,  moreover,  afterwards 
gave  evidence  in  accordance  with  the  testimony,  to  show 
within  what  space  the  train  would  stop. 

[Some  remarks  in  reference  to  certain  requests  of  defend- 
ant to  charge,  and  which  it  was  held  had  been  substantially 
charged,  are  here  omitted.] 

The  third  proposition  was  that  the  girl,  who  was  a  minor, 

was  to  be  held  to  the  exercise  of  the  same  care  and  prudence 

as  an   adult.       The  judge  charged  that  the  deceased  was  a 

bright  girl  of  14,  and  that  the  jury  were  to  exact  of  her  the 
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care  and  judgment  which  a  bright  girl  of  fourteen  years  of 
age  ought  to  have  exercised  under  the  circumstances  of 
the  case ;  to  which  the  defendants  excepted.  He  also 
charged  absolutely  that  she  ought  to  have  looked  before 
she  went  upon  the  track.  I  think,  as  applicable  to  the  facts 
of  this  case,  that  the  rule  which  the  judge  laid  down  was 
correct,  and  that  the  defendants  were  not  entitled  to  have 
the  jury  instructed  that  she  was  to  be  held  to  the  exercise 
of  the  same  care  and  prudence  as  an  adult.  I  am  aware  of 
the  decision  in  the  case  of  Honeslerger  v.  The  Second  Avenue 
R.  R.  (2  Abb.  Dec.  C.  of  Ap.  378).  The  reversal  in  that 
case  was  for  what  was  held  to  be  error  in  my  own  charge  in 
saying,  in  respect  to  co-operating  negligence  on  the  part  of  a 
minor 'who  was  run  over  in  the  public  thoroughfare  by  a 
street  car,  that  a  child  sui  generis  is  held  only  to  the  exer- 
cise of  that  caution  and  discretion  of  which  such  children 
are  presumed  to  be  capable,  and  not  to  the  degree  of  caution, 
foresight  and  discretion  that  would  be  exacted  from  an  adult. 
It  would  not,  therefore,  be  becoming  in  me  to  express 
my  opinion  of  the  soundness  of  a  decision  declaring 
my  own  ruling  to  have  been  error,  but  I  may  with  pro- 
priety refer  to  subsequent  cases  in  the  Court  of  Appeals^ 
in  which  the  law  is  declared  to  be  as  I  stated  it,  and  not  as 
it  was  expounded  in  Honexbergerv.  The  Second  Avenue  R.  R. 
(supra).  Thus,  in  OMara  v.  Hudson  River  R.  R.  (Jo.  (33 
N.  Y.  447),  where  the  question  was  one  of  contributory  negli- 
gence, Chief  Justice  Hunt,  in  delivering  the  opinion  of  the 
court,  says :  "  The  old,  the  lame  and  the  infirm  are  entitled 
to  the  use  of  the  streets,  and  more  care  must  be  exercised 
towards  them  by  engineers  than  towards  those  who  have 
better  power  of  motion.  The  young  are  entitled  to  the  same 
rights,  and  cannot  be  expected  to  exercise  as  great  foresight 
and  vigilance  as  those  of  maturer  years."  In  Mowrey  v. 
Central  City  R.  R.  (51  N.  Y.  667)  Justice  Johnson  said  that 
the  young  are  entitled  to  have  their  condition  and  ability, 
?nfntaL&nd  physical,  considered  in  diminution  of  the  degree 
of  care  exacted  of  them  ;  that  no  greater  degree  of  care  was 
required  than  the  capacity  of  the  person  would  allow  him  ' -> 
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exert.  In  Reynolds  v.  N.  Y  Central  R.  R,  Co.  (58  N.  Y.  252) 
Justice  Andrews,  in  delivering  the  opinion  of  the  court, 
says  that  "  the  law  discriminates  between  children  and  adults, 
the  feeble  and  the  strong,  and  only  requires  of  each  that 
degree  of  care  to  be  reasonably  expected  in  view  of  his  age  and 
condition,"  and  the  same  judge,  in  delivering  the  opinion  of 
the  court  in  McGrovern  v.  -ZV.  Y.  Central,  $c.,  R.  R.  Co. 
(67  N.  Y.  421),  upon  the  question  of  contributory  negligence, 
says,  "  that  it  is  not  to  be  applied  inflexibly  in  all  cases  with- 
out regard  to  age,  or  other  circumstances.  The  law  is  not 
so  unreasonable  as  to  expect  or  require  the  same  maturity  of 
judgment,  or  the  same  degree  of  care  or  circumspection  in  a 
child  of  tender  years  as  in  an  adult."  These  views  are 
directly  opposite  to  what  Judge  Hogeboom  declared,  and 
the  court  decided  to  be  the  law  in  Honesberger  v.  The  Second 
Avenue  R.  R.  (supra).  In  delivering  the  opinion  of  the  court 
he  said,  that  in  applying  the  rule  that  exacts  that  degree  of 
care  which  a  person  of  ordinary  prudence  would  exercise  in 
the  situation  supposed,  the  law  makes  no  discrimination  on 
account  of  age;  that  it  applies  to  all  persons  without  excep- 
tion. The  better  course,  therefore,  was  the  one  which  the 
judge  at  the  trial  adopted,  to  la}^  down  the  rule  as  stated  in 
the  subsequent  cases  by  the  judges  referred  to,  and  not  as 
the  law  was  expounded  in  Hojiesberger  v.  The  Second  Avenue 
Railroad. 

The  sixth  and  seventh  requests  were  that  the  defendants 
were  not  bound  to  give  any  notice  of  the  approach  of  the 
engine  by  the  ringing  of  a  bell,  or  the  blowing  of  a  whistle; 
— in  respect  to  which  it  is  sufficient  to  say,  upon  the  author- 
ity of  the  cases  cited,  that  they  were.  There  were  other 
exceptions  to  the  charge,  but  as  they  were  not  argued,  and 
are  not  referred  to  in  the  defendant's  points,  I  shall  assume 
that  they  are  not  relied  on.  The  judgment  should  be 
affirmed. 

VAN  BRUNT  and  LARREMORE,  JJ.,  concurred. 
Judgment  affirmed. 
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JAMES  CURRY,  Respondent,  against   CORNELIUS  FARLEY, 

Appellant. 

(Decided  March  3d,  1879. 

Under  the  provisions  of  L.  1857,  c.  344,  §  57,  which  provides  that  a  constable  shall 
be  liable  to  a  party  in  whose  favor  an  execution  is  issued  to  him  for  the  amount 
thereof  "  when  he  suffers  the  twenty  days  to  elapse  without  making  a  true  re- 
turn thereof,  and  filing  the  same  with  the  clerk  of  the  court,  and  paying  to  him 
or  to  the  party  entitled  thereto  the  money  collected  thereon,''  a  constable  does 
not  incur  the  statutory  penalty  of  being  liable  for  the  amount  of  the  execution  by 
a  failure  to  make  and  file  a  return  within  the  twenty  days  where  he  has  not 
collected  any  money  under  the  execution. 

APPEAL  from  a  judgment  of  the  Marine  Court  of  the 
city  of  New  York,  entered  on  an  order  of  the  general  term 
of  that  court  affirming  a  judgment  entered  on  the  verdict  of 
a  jury. 

In  November,  1870,  the  plaintiff  obtained  a  judgment  in 
the  Seventh  District  Court  against  one  Joseph  Ogle  for 
$121  58.  On  the  24th  day  of  July,  1875,  an  execution  on 
this  judgment  was  issued  to  the  defendant  as  a  marshal, 
which  execution  was  returned  on  Sept.  1st,  1875,  "  no  prop- 
erty." 

This  action  was  thereupon  commenced,  either  as  upon  a 
false  return,  or  to  recover  the  penalty  prescribed  by  L.  1857, 
344,  §  57. 

Edward  P.  Wilder,  for  appellant. 
Edivard  M.  Shepard,  for  respondent. 

VAN  BRUNT,  J.  [after  stating  the  facts  as  above].— I 
have  not  considered  the  question  of  the  plaintiff's  cause  of 
action  for  a  false  return  in  the  above  statement,  because  the 
case  is  entirely  bare  of  evidence  to  support  the  verdict  upon 
that  ground.  It  is  true  that  the  learned  justice  before  whom 
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this  case  was  tried  submitted  this  question  to  the  jury,  but 
there  was  no  evidence  whatever  that  Ogle  was  the  owner  of 
the  stock  in  the  store  or  that  he  had  an}'  interest  in  it. 
Upon  the  contrary,  the  whole  of  the  evidence  was  to  the 
effect  that  O'Halloran  owned  this  stock,  and  Ogle's  connec- 
tion with  it  was  simply  that  of  clerk,  and  there  was  not  a 
single  act  of  Ogle's  shown  which  was  not  entirely  consistent 
with  the  fact  of  his  being  the  employee  of  O'Halloran. 

If,  however,  the  defendant  was  liable  under  the  act  of 
1857  referred  to,  then  the  judgment  can  be  sustained. 

This  act,  after  providing  for  the  issuance  of  an  execution, 
and  that  it  shall  be  returned  within  twenty  days,  proceeds 
as  follows  : — 

"  §  57.  A  constable  is  liable  to  a  partj7  in  whose  favor  an 
execution  is  issued  to  him  for  the  amount  thereof  in  the  fol- 
lowing cases : — 

"  1.  When  he  suffers  the  twenty  days  to  elapse  without 
making  a  true  return  thereof,  and  filing  the  same  with  the 
clerk  of  the  court,  and  paying  to  him  or  to  the  party  entitled 
thereto  the  money  collected  thereon  by  him. 

44  2.  When  he  wilfully  or  carelessly  omits  to  levy  on  prop- 
erty of  the  defendant,  or  if  the  defendant  be  liable  to  arrest, 
to  arrest  and  imprison  him  within  the  twenty  days,  or  hav- 
ing arrested  the  defendant  fails  to  commit  him  to  the  county 
jail  within  the  twent}7  days." 

This  statute  is  highly  penal  in  its  character,  and  must 
therefore  be  strictly  construed. 

It  is  claimed  by  the  counsel  for  the  plaintiff  that  under 
the  first  subdivision  of  §  57  above  mentioned,  that  the  mar- 
shal is  necessarily  liable  for  the  full  amount  of  the  execu- 
tion in  case  he  does  not  return  the  same  within  twenty  days. 
Although  this  construction  might,  at  the  first  glance,  seem 
to  be  the  true  one,  yet  upon  a  more  careful  reading,  consid- 
ering also  the  other  provisions  of  the  section,  I  think  it  will 
be  seen  that  such  was  not  the  legislative  intention.  It  is 
urged  that  the  section  provides  that  the  penalty  shall  attach 
when  the  marshal  suffers  the  twenty  days  to  elapse  without 
making  a  true  return  of  the  execution,  and  that  this  language 
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would  meet  the  case  of  a  non-return.  This  would  be  un- 
doubtedly true  if  the  paragraph  ended  there.  It  would  also 
meet  just  as  well  the  case  of  a  false  return,  because  the  lan- 
guage is,  if  he  suffers  the  twenty  days  to  elapse  without 
making  a  true  return  thereof.  If  he  made  a  false  return, 
he  would  be  just  as  clearly  liable  as  for  a  non-return. 

The  language  is  no  more  appropriate  to  the  one  case  than 
the  other.  The  paragraph,  however,  is  continued  as  follows  : 
"  And  filing  the  same  with  the  clerk  of  the  court,  and  pay- 
ing to  him  or  to  the  party  entitled  thereto  the  money  col- 
lected thereon  by  him." 

This  seems  to  me  to  show  that  the  intention  of  the  Legis- 
lature was  to  make  this  penalty  attach  only  to  the  case 
where  the  marshal  had  failed  to  return  an  execution  within 
the  twenty  days  upon  which  he  had  collected  mone}r,  because 
he  is  to  not  only  return  the  execution  but  to  pay  over  the 
amount  collected. 

If  nothing  is  collected,  how  can  he  pay  anything  over  ? 

If  this  is  not  a  true  construction,  but  the  marshal  is 
liable  under  this  subdivision  of  the  section  for  a  failure  to 
return  within  twenty  days,  he  is  also  equally  liable  for  a 
false  return,  even  if  he  has  not  made  any  collection  upon 
the  execution. 

That  it  was  not  the  intention  of  the  Legislature  to  make 
the  marshal  liable  for  a  false  return  under  subdivision  1 
of  the  section  under  consideration,  unless  he  had  collected 
money  upon  his  execution,  is  made  perfectly  apparent  when 
we  read  the  next  subdivision.  It  is,  that  the  marshal  shall 
be  made  liable  for  the  penalty  "  when  he  wilfully  or  care- 
lessly omits  to  levy  on  property  of  the  defendant."  For 
which  case  there  would  have  been  no  occasion  to  provide  it 
the  construction  claimed  by  the  plaintiff  of  subdivision  1  is 
correct,  as  the  case  of  a  false  return  had  already  been  pro- 
vided for. 

There  is  no  evidence  that  the  Legislature  intended  to 
impose  so  severe  a  penalty  as  making  the  marshal  liable  for 
the  whole  amount  of  the  execution  when  he  was  not  guilty 
of  some  dereliction  of  duty  which  worked  a  prejudice  to  the 
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plaintiff  in  the  execution,  and  if  the  provisions  of  the  section 
can  be  made  to  subserve  an  intelligent  purpose  without  put- 
ling  such  a  construction  upon  the  section,  I  think  the  court 
is  bound  to  conclude  that  such  was  the  legislative  inten- 
tion. 

The  judgment  should  therefore  be  reversed  and  a  new 
trial  ordered,  with  costs  .to  abide  the  event. 

CHARLES  P.  DALY,  Chief  Justice. — I  think  the  construc- 
tion given  to  the  statute  by  Judge  VAN  BRUNT  is  the  correct 
one,  and  agree  that  the  judgment  should  be  reversed. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide 
the  event. 


MUSTNA  KOSTER,  AS  ADMINISTRATRIX,  &c.,  OF  HENRY  KOS- 
TER, DECEASED,  Respondent,  against  BARTHOLOMEW 
NOONAN,  Appellant. 

(Decided  April  7th,  1879.) 

In  an  action  to  recover  'da  mages  for  negligence  in  blasting  rocks  within  the  limits 
of  the  city  of  New  York,  evidence  that  there  was  a  failure  to  comply  with  the 
city  ordinances  in  regard  to  blasting  is  evidence  of  negligence  to  go  to  the  jury. 

In  such  a  case,  where  experts  in  the  use  of  explosive  compounds  have  testified  that 
if  the  corporation  ordinances  had  been  complied  with,  and  a  proper  charge  of  the 
explosive  material  used,  the  explosion  would  not  have  thrown  pieces  of  the  rock 
to  the  distance  at  which  the  plaintiff's  intestate  had  been  struck  and  killed,  and 
the  witnesses  for  the  defendant  positively  swear  that  a  proper  charge  was  used 
and  all  the  requirements  of  the  corporation  ordinances  complied  with,  and  there 
is  no  other  evidence  of  negligence  in  the  case,  the  complaint  will  not  be  dismissed 
nor  a  verdict  directed  for  the  defendant,  but  the  question  of  negligence  will  be 
left  to  the  jury,  and  a  finding  by  them  that  the  defendant  was  negligent  will  not 
be  set  aside. 

In  an  action  for  negligence  in  the  explosion  of  a  blast  within  the  limits  of  the 
city  of  New  York,  an  expert  in  the  manufacture  and  use  of  explosives  in  Wasting 
may  properly  be  asked  whether  a  blast  covered  in  a  specified  manner,  being  the 
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manner  prescribed  by  a  city  ordinance,  could  throw  portions  of  rock  a  distance  of 
280  feet,  the  person  injured  by  the  blast  having  been  struck  by  a  portion  of  the 
rock  when  at  that  distance  from  the  blast. 

Exceptions  to  the  charge  of  the  court,  taken,  by  consent  of  the  respondent,  after  the 
trial,  are  not  available  on  appeal  where  the  errors  excepted  to  were  not  brought 
to  the  attention  of  the  court  and  correction  requested  before  the  verdict  was 
rendered. 

The  facility  with  which  new  trials  are  obtained  for  slighter  technical  errors,  which 
are  excepted  to,  commented  on,  and  declared  to  be  one  of  the  greatest  defects  in 
our  present  system  of  jurisprudence. 

APPEAL  from  a  judgment  of  this  court,  entered  upon  a 
verdict  for  plaintiff  rendered  at  a  trial  term. 

The  action  was  under  the  statute  to  recover  damaares  for 

•  O 

the  death  of  plaintiff's  husband  from  the  alleged  negligent 
firing  of  a  blast  in  10th  Avenue,  N.  Y.  City.  The  defendant 
was  a  contractor,  engaged  in  excavating  a  sewer  for  the  city. 
The  plaintiff  put  in  evidence  a  city  ordinance,  prescribing 
the  precautions  to  be  observed  in  blasting,  and  introduced 
t  evidence  tending  to  show  that  some  of  these  precautions 
were  not  observed.  The  jury  rendered  a  verdict  for  the 
plaintiff  for  $4000. 

Matthew  Daly,  for  appellant. 
Clarence  Lexow,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — The  question  put  to 
Ditmarr  was  a  proper  one.  It  specified  what  is  required  in 
a  blast  by  the  corporation  ordinance,  and  then  asked  if,  in  a 
blast  exploded  in  the. excavation  of  a  sewer,  whether  por- 
tions of  rock  could  have  been  thrown  280  feet  from  the 
point  of  discharge,  which  was  the  distance  at  which  the  de- 
ceased was  from  it  when  he  was  struck  by  a  piece  of  rock 
and  killed.  The  witness  was  a  most  competent  expert,  being 
conversant  with  all  the  explosive  compounds  now  manufac- 
tured. He  knew  them  all  thoroughly.  He  was  the  inventor 
of  the  giant  powder,  which  was  the  compound  used  on  this 
occasion  ;  was  employed  in  manufacturing  explosive  com- 
pounds, and  had  made  thousands  of  blasts,  in  all  kinds  of  rocks 
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and  stones,  in  every  kind  of  blasting  ;  and  on  his  cross- 
ttxamination  afterwards,  testified  that  blasting  can  be  so 
conducted  as  to  make  it  perfectly  safe,  and  to  avoid  danger 
of  every  kind  ;  and  that  he  could  blast  a  well  in  a  cellar 
without  injuring  the  house.  His  answer  to  the  question  was, 
that  with  an  overcharge  portions  of  rock  might  be  thrown 
to  that  distance,  but  not  with  a  proper  charge. 

The  failure  to  comply  with  the  ordinance  of  the  corpo- 
ration in  blasting  was  evidence  to  go  the  jury,  on  the  ques- 
tion of  negligence.  {Bewiegel  v.  N.  Y.  Central  M.  11.  Co.,  14 
Abb.  Pr.  29  ;Jetter  v.  The  N.  Y.  $>  Harlem  It.  R.  Co.,  2  Abb. 
Ct.  App.  Dec.  464.)  And  the  testimony  of  the  witness,  that 
missiles  could  not  have  been  thrown  that  length  with  a 
proper  charge,  made  it  incumbent  upon  the  defendant  to 
show  what  had  been  done  in  preparing  the  blast,  and  cre- 
ated a  question  for  the  consideration  of  the  jury,  although 
the  defendant's  witnesses  testified  afterwards  that  every- 
thing which  the  ordinance  requires  had  been  complied  with. 

The  appellant  seems  to  think  that  the  testimony  of  the 
defendant's  witnesses  was  conclusive  upon  this  point ;  that 
it  entirely  disposed  of  the  testimony  of  the  expert ;  and  that 
it  was  the  duty  of  the  court,  upon  that  testimony,  to  have 
granted  the  motion  to  dismiss  the  complaint.  On  the  con- 
trary, the  case  was  properly  submitted  to  the  jury  ;  for  the 
statement  of  these  witnesses,  that  every  precaution  had  been 
taken  which  the  ordinance  requires,  was,  notwithstanding 
its  positive  character,  to  be  weighed  against  the  testimony  of 
the  expert,  that,  if  the  ordinance  had  been  complied  with, 
portions  of  rock  could  not  have  been  thrown  that  distance. 
In  this  respect  there  was  conflict ;  for,  as  the  judge  said, 
if  the  opinion  of  the  expert  was  controlling,  the  inference 
would  be  that  the  logs  had  not  been  placed  as  described  ; 
or  that  a  charge  of  the  proportion  stated  by  the  defendant's 
witnesses  had  not  been  put  in  the  cavity  ;  and  that  these  wit- 
nesses either  intentionally  misstated  the  facts  or  were  unin- 
tentionally mistaken  as  to  what  had  been  done,  rendering 
the  question  one  exclusively  for  the  consideration  of  the 
niry. 
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It  does  not  follow,  as  matter  of  law,  that  the  jury  and 
the  court  were  bound  by  the  statement  under  oath  of  these 
witnesses  as  to  what  had  been  done.  It  is  a  matter  of  fa- 
rniliar  experience  in  actions  for  injuries  arising  from  negli- 
gence, that  witnesses  charged  with  the  performance  of  certain 
duties,  to  the  omission  of  which  the  accident  is  attributed, 
seldom  admit  that  there  was  any  negligence  on  their  part, 
but  generally  testify  that  everything  was  done  by  them 
that  ought  to  have  been  done.  Notwithstanding  the  posi- 
tive statements  of  the  policeman  Connor,  whose  duty  it 
was  to  see  that  the  corporation  ordinance  was  complied 
with,  and  the  foreman  and  his  assistants,  who  prepared  and 
exploded  the  blast,  that  everything  was  done  that  the  law  re- 
quires, the  deceased  was  killed  by  a  piece  of  rock  at  a  dis- 
tance of  about  280  feet  from  the  point  of  explosion,  which 
Ditmarr,  as  an  expert,  declared  could  not  have  taken  place 
unless  the  blast  was  overcharged  or  not  properly  covered, 
and  who,  as  I  have  heretofore  said,  testified  that  blasting  is 
dangerous  only  when  it  is  carried  on  by  those  who  do  not 
understand  how  to  do  it;  that  it  can  be  conducted  so  as  to 
entirely  avoid  injury  or  damage  of  every  kind.  After  all 
the  defendant's  witnesses  had  testified  the  expert  was  again 
called,  and  having  repeated  to  him  what  had  been  done,  ac- 
cording to  the  testimony  of  these  witnesses,  he  was  again 
asked  if  detached  pieces  of  rock  could  have  been  thrown  as 
far  as  280  feet  from  the  point  of  discharge,  and  he  said  they 
could  not  if  the  logs  had  been  properly  placed.  According  to 
the  defendant's  witnesses,  the  accident  ought  not  to  have  hap- 
pened ;  and  yet  it  did  happen,  and  the  plaintiff's  husband 
was  killed.  Falk  testified  that  the  air  was  filled  with  hun- 
dreds of  flying  stones,  and  that  stones  of  To  pounds  weight 
were  thrown  as  far  as  Eightieth  Street. 

In  respect  to  contributory  negligence  on  the  part  of  the 
deceased,  the  appellant  insists  that  after  being  warned  by  the 
flagman,  Koster  went  to  the  place  of  greatest  danger,  and 
was  guilty  of  the  utmost  negligence.  The  blast  was  ex- 
ploded on  the  Tenth  Avenue,  20  feet  south  of  Seventy-eighth 
Street,  and  when  warned  he  crossed  from  the  point  where  he 
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then  was,  on  the  south-west  corner  of  Tenth  Avenue  and  Sev- 
enty-ninth Street,  diagonally  to  the  north-east  corner  of  the 
avenue  and  Seventy-ninth  Street.  He  went  in  the  same  di- 
rection as  one  of  the  defendant's  flagmen,  who  was  close  by 
him,  only  about  two  or  three  feet  apart ; — the  three — the  de- 
ceased, the  flagman  and  Falk — walking  together  towards  the 
north-east  corner  of  the  avenue  and  Seventy-ninth  Street, 
Falk  walking  in  the  middle,  the  deceased  on  one  side  and  the 
flagman  on  the  other,  the  flagman  being  nearest  to  the  blast 
\vhen  the  piece  of  rock  fell  that  killed  the  deceased,  the  blast 
having  been  exploded  before  the  flagmen  took  up  their 
posts. 

I  wholly  fail  to  see,  as  a  matter  of  law,  how  this  can  be 
pronounced  contributory  negligence  on  the  part  of  the  de- 
ceased. The  first  flagman,  Sweeney,  testifies  that  as  he  came 
up  he  called  to  Falk,  the  companion  of  the  deceased,  to 
leave,  and  that  when  he  was  on  the  other  side  of  Seventy- 
ninth  Street,  and  upon  the  Tenth  Avenue,  that  he  turned 
back  and  saw  Falk  and  the  deceased  crossing  the  avenue 
towards  the  north-west  corner  of  Tenth  Avenue  and  Seventy- 
ninth  Street;  and  that  he  hallooed  to  them  "not  to  go  that 
way,  as  he  considered  it  not  a  safe  place  to  go;"  that 
they  paid  no  attention  to  him,  and  the  blast  went  off.  In 
all  this  he  was  directly  contradicted  by  Falk,  who  testifies 
that  the  flagman  did  riot  call  out  to  him,  as  he  testified,  and 
that  the  way  he  came  to  know  that  the  blast  was  going  off 
was  when  the  flagman  came  up  and  went  past  him.  He  said: 
*••  I  heard  no  one  call  out  to  get  out  of  the  way  before  the 
blast  took  place.  I  don't  think  I  am  deaf."  And  instead  of 
crossing  from  east  to  west,  as  Sweeney  testified,  going  to  the 
north-west  corner  of  Tenth  Avenue  and  Seventy-ninth  Street, 
lie  testified  that  he  and  the  deceased,  when  he  saw  the  flag- 
man going  up  the  street,  crossed  immediately  from  the  south- 
west  corner  to  the  north-east  corner  of  the  avenue  and  Seven- 
ty-ninth Street  with  the  second  flagman,  and  were  facing 
towards  the  east,  walking  towards  the  east  corner,  and  before 
they  reached  within  twenty  feet  of  what  he  called  the  east 
corner  of  Seventy-ninth  Street  that  the  blast  went  off,  and 
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the  deceased  was  killed.  The  judge,  therefore,  properly  left 
the  question  of  contributory  negligence  to  the  jury. 

Thirteen  exceptions  are  presented  in  the  case  to  the 
judge's  charge.  These  exceptions,  it  appears  from  a  state- 
ment in  the  respondent's  points,  were  taken  under  a  stipula- 
tion that  the  defendant  should  be  at  liberty  to  take  his  ex- 
ceptions to  the  charge  at  any  time  after  the  trial,  ^.n  appel- 
late court  should  not  sanction  this  mode  of  taking  excep- 
tions, even  with  the  plaintiff's  consent.  There  is  no  reason 
why  another  court  and  another  jury  should  be  called  upon  to 
try  the  cause,  when,  if  there  were  any  error  in  the  charge  in 
stating  the  law  or  the  evidence,  it  mig-ht  have  been  correct- 
ed, if  the  judge's  attention  had  been  called  to  it,  at  the  close 
of  the  charge  arid  before  the  jury  had  retired.  The  effect  of 
this  mode  of  taking  exceptions  is  strikingly  illustrated  in  the 
present  case,  for  we  are  asked  to  reverse  the  judgment  be- 
cause the  judge  said  that  the  logs  were  eight  instead  of  ten 
feet  long;  that  the  only  witnesses  who  testified  as  to  what 
precautions  were  taken  were  the  foreman  and  his  subordi- 
nates, and  that  the  tamping  was  ten  feet  twelve  inches  in- 
stead of  three  feet  two  inches.  If  the  judge's  attention  had 
been  called  to  these  mistakes  in  the  evidence  at  the  close  of 
his  charge  he  could  at  once  have  corrected  them,  and  no 
doubt  would  have  done  so,  but  when  the  case  was  closed  by 
the  retiring  of  the  jury  and  the  rendering  of  the  verdict  this 
could  not  be  done. 

These  exceptions  to  misstatements  of  the  evidence  would 
not,  however,  have  been  good,  even  if  taken  before  the  jury 
had  retired,  for  the  proper  mode  of  correcting  the  error  of 
the  judge  was  to  call  his  attention  to  what  the  evidence  was 
on  these  three  points,  and  if  the  judge  did  not  then  correct 
these  mistakes  an  exception  to  his  refusal  to  do  so  would  lie. 
I  do  not  consider  any  of  the  exceptions  taken  to  the  law  as 
laid  down  by  the  judge  as  good  ;  but  instead  of  passing  upon 
them  specifically,  I  prefer  to  rest  on  the  objection  that  ex- 
ceptions taken  in  this  way,  even  with  the  plaintiff's  consent, 
are  unavailable,  as  no  opportunity  was  afforded  to  the  court  to 
correct  any  error  or 'mistake  before  the  jury  retired  to  con- 
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upon  their  verdict — if   there  were  any  errors  in  the 
charge.     Seven  requests  were  made  to  the  court  to  charge. 
The  charge  was,  in  all  respects,  a  fair  one.     It  presented  the 
case  as  favorably  for  the  defendant  as  for  the  plaintiff.     It 
stated  the  law  clearly  and  correctly,  and  I  am  not  disposed 
to  reverse  the  judgment  because  the  propositions  of  law  were 
not  put  in  the  precise  form  the  defendant   wanted  them. 
The   first,    second,    third    and   seventh   requests   had  been 
already  charged.     The  fourth,  fifth  and  sixth  requests  were 
substantially  correct,  but,  in  my  opinion,  they  had  been  suf- 
ficiently covered  by  the  charge,  which  was  broad  and  com- 
prehensive, and  as  favorable  to  the  defendant  as  he  could 
have  asked  for.     One  of  the  greatest  defects  in  our  system 
of  jurisprudence  in  this  State,  in  my  opinion,  is  the  facility 
with  which  new  trials  are  obtained  where  a  number  of  re- 
quests, as  in  this  case,  are  made  after  the  judge  is  through, 
ill  the  expectation  that  a  new  trial  will  have  to  be  granted 
if,  upon  a  critical  and  close  comparison  afterwards  of  the 
requests  and  the  charge,  it  may  be  found  that  the  judge  has 
not  put  the  legal  proposition  in  as  precise  a  form  as  it  ap- 
pears in  the  request,  an  expectation  which  appellate  courts 
have  greatly,  and   in  my  opinion  injudiciously,  encouraged 
by  setting    aside    verdicts   for   slight    and   technical    errors, 
which  had  no  effect  upon  the  decision  of  the  jury.     A  late 
deceased  judge  of  the  Court  of  Appeals  declared  that  justice 
would  be  promoted  if  courts  exercised  their  prerogative  of 
granting  new  trials  more  frequently.     My  experience,  which 
has  been  much  longer  and  more  extensive  upon  the  bench 
than  the  judge's  by  whom  this  remark  was  made,  is  exactly 
the  contrary.     It  is  that  injustice,  rather  than  justice,  is  the 
result,  in  the  great  majority  of  cases,  from  the  facility  with 
which  new  trials  are  obtained.     As  a  matter  of  general  ex- 
perience, the  verdict  upon  the  second  trial  is  the  same  as  the 
first,  involving  delay  and  increased  expense,  which  are  not 
compensated  for  by  the  costs  and  the  interest,  to  say  nothing 
of  the  anxiety  of  mind  induced  by  prolonged  litigation.     It 
not    un frequently  happens  that   a  failure    of  justice    arises 
from  the  loss  of  evidence  by  the  death -of  witnesses  before 
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the  cause  can  be  tried  again,  or  a  change  takes  place  in  the 
pecuniary  condition  of  the  defeated  party,  resulting  in  the 
loss  of  the  claim  before  judgment  is  obtained  upon  the 
second  trial,  of  which  many  instances  have  been  brought  to 
my  knowledge  in  this  court.  I  do  not  hesitate  to  say  that 
the  facility  with  which  new  trials  are  obtained  upon  purely 
technical  grounds  has  become  a  great  public  abuse,  and,  in 
my  opinion,  if  appellate  courts  were  less  disposed  to  set 
aside  verdicts  for  technical  errors,  which,  in  the  great  multi- 
tude of  cases,  have  had  no  effect  upon  the  verdict,  and  were 
to  adopt  the  rule  applied  in  the  trial  of  issues  of  fact  by  a 
jury  in  equitable  actions,  that  an  error  in  the  admission  or 
exclusion  of  evidence,  or  in  the  ruling  or  direction  of  the 
judge,  may  be  disregarded  by  the  appellate  court  if  the  court 
is  of  opinion  that  substantial  justice  does  not  require  that  a 
new  trial  should  be  granted.  (Code  of  1877,  §  1003.)  This 
is  the  rule  of  the  Common  Pleas  in  England  (Doe  v.  Taylor, 
9  Brig.  561 ;  Hosford  v.  Wilson,  1  Taunt.  14  ;  Nathan  v.  Buck- 
land,  2  B.  Moore,  153),  and  which  has  been  generally  fol- 
lowed in  the  other  States  ;  whilst  in  this  State  we  have  ad- 
hered to  the  strict  and  technical  rule  of  the  King's  Bench, 
which  has  nothing  to. support  it  except  an  over-estimated  ap- 
prehension that  if  this  strict  rule  were  not  enforced  it  might 
cause  the  rules  of  evidence  upon  trials  to  be  less  carefully 
considered.  (  Crease  v.  Barret,  5  Tyrwh.  475  ;  De  Rtitzen  v. 
Farr,  4  Ad.  &  El.  53.)  In  my  judgment,  if  the  rigorous  rule 
that  has  been  applied  in  this  State  was  relaxed  by  appel- 
late courts  for  the  exercise  of  a  sound  discretion,  in  refusing 
to  set  aside  verdicts,  the  ends  of  justice  would  be  promoted, 
and  the  community  would  be  better  satisfied.  (Forrest  v. 
Forrest,  25  N.  Y.  509,  510  ;  Clark  v.  Brooks,  2  Daly,  162,  163, 
164.) 

Entertaining  these  views,  I  think  the  judgment  should 
be  affirmed. 

VAN  HOESEN,  J.— The  defendant's  misfortune  is,  that  in 
attempting  to  establish  a  defense  he  proved  against  himself  a 
state  of  facts  which  convicts  him  of  negligence  of  the  grossest 
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description.  If  he  took  all  the  precautions  described  by  his 
witnesses,  the  accident  must  have  happened  through  the  in- 
herent dangerous  qualities  of  the  blasting  powder.  We  have 
then  a  case  where  a  man  blasting  in  close  proximity  to  a 
thoroughfare  in  a  crowded  city  uses  a  powder  which,  in  spite 
of  the  greatest  precaution,  is  so  unsafe  and  uncontrollable 
that  it  will  hurl  through  the  air  rocks  weighing  75  pounds, 
and  send  them  upon  the  street  more  than  400  feet  away  from 
the  blast.  To  use  such  a  substance  in  such  a  place  is  gross 
negligence,  which  deserves  to  be  punished  by  exemplary 
damages. 

The  judgment  should  be  affirmed  with  costs. 

Judgment  affirmed  with  costs. 


JOSEPH  TROW,  Respondent,  against  CARRIE  S.  SHANNON, 
EXECUTRIX  OF  ANN  LOHMAN,  Appellant. 

(Decided  April  7th,  1879.) 

Where,  upon  the  question  of  whether  there  had  been  a  valid  gift  inter  vivos  of  cer- 
tain United  States  bonds,  there  was  the  evidence  of  the  donee  that  the  donor  in  a 
conversation  with  him  had  said  that  the  bonds  were  his  ;  that  for  several  years* 
thereafter  the  bonds  were  deposited  in  a  safe  belonging  to  the  donor's  husband, 
to  which  both  the  donor  and  donee  had  access  ;  that  daring  that  time  the  donor 
allowed  the  donee  to  collect  the  interest  coupons  on  the  bonds,  and  frequently 
spoke  of  the  bonds  as  the  donee's  ;  and  where  the  donee  and  donor  were  brother 
and  sister,  and  prior  to  the  alleged  gift  the  donee  had  for  many  years  rendered 
services  to  the  donor :  held,  that  there  was  sufficient  evidence  to  sustain  a  finding 
by  the  jury  that  there  had  been  a  valid  gift  of  the  bonds,  and  an  actual  delivery 
of  them  to  the  donee. 

An  error  in  allowing  the  plaintiff,  in  an  action  against  an  executrix,  to  testify  in  his 
own  behalf  concerning  personal  transactions  with  her  testatrix  is  cured  if  the 
defendant  afterwards  gave  in  evidence  a  deposition  of  the  deceased  concerning 
the  same  transaction. 

APPEAL  from  a  judgment  of  this  court,  entered  upon  a 
verdict  for  the  plaintiff  rendered  at  a  trial  term,  and  from 
an  order  denying  a  motion  for  a  new  trial  upon  the  minutes. 
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This  action  was  originally  brought  against  Ann  Lohman 
to  recover  for  the  conversion  of  ten  $1,000  United  States' 
bonds,  and  after  her  death  was  continued  against  her  execu- 
trix. 

The  complaint  alleged  that  the  plaintiff  and  Ann  Lohman 
were  brother  and  sister,  and  had  resided  together  in  the  city 
of  New  York  for  the  thirty  years  prior -to  Aug.  15th,  1877, 
during  all  of  which  time  the  plaintiff  was  engaged  in  her  ser- 
vice and  interest,  putting  up  her  medicines  and  compounds, 
from  the  sale  of  which  she  had  realized  over  the  sum  of  three 
hundred  thousand  dollars  ;  that  on  or  about  the  first  day  of 
January,  1870,  at  her  residence,  No.  657  Fifth  Avenue,  New 
York  City,  Ann  Lohman,  for  and  in  consideratipn  of  said 
services,  and  further  of  the  love  and  affection  existing  be- 
tween them  as  brother  and  sister  as  aforesaid,  gave  and 
delivered  to  plaintiff  ten  $1,000  U.  S.  coupon  bonds,  known 
as  the  5-20  bonds  ;  that  she  then  and  there  delivered  to 
plaintiff  the  coupons  of  the  said  bonds  for  the  six  months' 
interest  then  due  on  them,  and  thereafter  said  bonds  were 
put  in  an  envelope,  marked  "  Joseph  Trow's  property,"  and 
placed,  with  the  consent  of  plaintiff,  in  her  safe  at  her  said 
residence  for  safe  keeping,  plaintiff  residing  there  at  the 
time,  and  having  no  other  place  for  the  keeping  of  said  bonds  ; 
that  the  coupons  of  said  bonds  were  regular^  taken  and  re- 
ceived by  plaintiff,  at  the  times  on  which  the  same  became 
due  and  payable,  namely,  on  the  first  days  of  January  and 
July,  in  the  years  1870,  1871,  1872,  and  up  to  and  including 
the  first  day  of  July,  1873  ;  that  since  July  1st,  1873,  she 
had  refused  to  deliver,  or  permit  plaintiff  to  take  the  coupons 
on  said  bonds,  and  had  also  refused  plaintiff  the  possession 
of  the  bonds  ;  that  on  or  about  January  1st,  1874,  without 
the  knowledge  or  consent  of  the  plaintiff,  she  sold  the  said 
ten  U.  S.  bonds,  and  received  therefor  the  sum  of  $11,500,  or 
thereabouts,  and  also  received  the  sum  of  $278  for  the  cou 
pons  due  said  January  1st,  1874,  and  appropriated  the  said 
sums  to  her  own  use. 

The  answer  of  Ann  Lohman  admitted  that  she  had  at 
sundry  times  employed  the  plaintiff,  but  averred  that  she  has 
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fully  paid  him  for  all  and  every  service  and  services  rendered 
by  him,  and  denied  all  the  other  allegations  of  the  complaint. 

She  alleged,  as  a  further  defense,  that  on  or  about  April 
28th,  1877,  there  was  a  settlement  and  an  adjustment  of  all 
claims  whatsoever  between  the  plaintiff  and  herself,  and  for 
u  good  and  valuable  consideration  by  him  received  the  plain- 
tiff released  her  from  all  and  every  claim  whatsoever  which 
he  then  had  against  her. 

On  the  trial  the  plaintiff  testified  as  follows  in  regard  to 
a  conversation  he  had  with  Ann  Lohman  : — 

"  Two  weeks  after  the  1st  of  January,  1870,  she  was  not 
very  well ;  I  remained  home  with  her,  as  I  always  did  when 
she  was  sick,  to  take  care  of  her.  During  that  time  she  had 
all  her  bonds  out  on  the  bed,  and  she  called  me  and  she 
said  : — '  Joseph,  there  are  $200,000  in  this  envelope  for  Caro- 
line Summers  Purdy,  $100,000  for  Charles  Robert  Purely, 
and  here  is  $10,000  marked  with  your  own  name.' " 

Q.  These  bonds  were  kept  from  time  to  time  in  what  safe  ? 

A.  In  the  safe  in  the  house — Mr.  Lehman's  safe. 
#          *          *         *          ******          * 

Q.  State  what  she  said  to  you,  if  anything,  in  regard  to 
the  instructions  you  received  as  to  the  bonds  marked  Caro- 
line Summers  Purdy  and  Charles  Robert  Purdy. 

A.  She  told  me  if  anything  should  happen  to  her, 
which  she  was  liable  to  at  most  any  time,  to  take  possession 
of  all  that  was  in  the  safe  and  deposit  it  in  the  "  Safe  Deposit 
Co.,"  and  keep  my  own  bonds  myself. 

There  was  also  evidence  (which  is  referred  to  in  the  opin- 
ion) showing  that  the  plaintiff  had  for  several  years  subse- 
quent to  this  conversation  been  allowed  to  collect  the 
interest  coupons  on  the  bonds,  and  that  Ann  Lohman  had 
repeatedly  spoken  of  the  bonds  as  belonging  to  the  plaintiff. 

The  other  facts  necessary  to  an  understanding  of  the  case 
are  stated  in  the  opinion. 

Orlando  L.  Stewart,  for  appellant. 

Justus  Palmer  for  respondent. 
VOL.  VIII.— 16 
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VAN  HOESEN,  J. — The  plaintiff  was  bound  to  show, 
among  other  things,  that  Mrs.  Lohman  actually  intended  to 
make- a  gift  that  would  take  effect  immediately,  and  that  she 
carried  that  intention  into  effect  by  delivering  to  him  the 
bonds,  either  at  that  time  or  afterwards.  If  the  jury  \vere 
authorized  to  draw  from  the  evidence  the  conclusion  that 
such  an  intention  existed,  and  that  such  a  delivery  was 
made,  we  ought  not  to  set  aside  the  verdict,  though  we 
should  have  come  to  a  different  conclusion  upon  the  same 
evidence.  We  must  be  able  to  say  that  the  verdict  is  with- 
out evidence  to  support  it,  or  that  it  is  so  contrary  to  the 
evidence  as  to  show  passion,  prejudice,  or  corruption.  (See 
Westerlo  v.  DC  Witt,  36  N.  Y.  345.)  If  the  only  evidence 
of  an  intention  to  make  an  immediate  gift,  or  if  the  only 
evidence  of  a  delivery  was  the  narration  by  Trow  of  the  con- 
versation which  he  had  with  Mrs.  Lohman  in  January,  1870, 
when  she  exhibited  the  bonds,  I  should  doubt  if  there  was 
evidence  sufficient  to  sustain  the  verdict.  But  we  have  in 
addition  proof  that  Trow  was  allowed  -to  collect  the  coupons 
on  the  bonds  for  several  years,  and  that  Mrs.  Lohman,  on 
many  occasions  after  the  interview  spoken  of,  mentioned  the 
bonds  as  the  plaintiff's  bonds.  Evidence  like  this  was 
deemed  of  controlling  importance  by  Vice-Chancellor  Mc- 
Coon,  in  Minchin  v.  Merrill  (2  Edw.  Ch.  R.  333),  and  by 
the  old  Supreme  Court,  in  G-rangiac  v.  Arden  (10  Johns. 
296);  and  the  Minchin  case  was  mentioned  with  approval 
by  Chief  Justice-Church,  in  Doty  v.  Willson  (47  N.  Y.  583). 
The  declarations  of  the  alleged  donor  are  regarded  as  of 

,  o  o 

great  weight  when  there  is  other  evidence  from  which  the 
making  of  a  gift  may  be  inferred.  Mrs.  Lohman  repeatedly 
spoke  of  having  given  the  bonds  to  the  plaintiff,  and  her 
declarations  were  such  that  the  jury  was,  in  my  opinion, 
warranted  in  believing  that  a  perfected  gift  had  been  made. 
Being  of  the  opinion  that  Mrs.  Lohman  could  not  possibly 
have  intended  to  transfer  the  title  to  the  $200,0<JO  in  bonds 
to  Carrie  Purdy,  I  thought  at  first  that  there  was  as  much 
evidence  to  show  a  gift  to  her  as  there  was  to  show  a  erift  to 

*•"'  O 

Trow.     But  there  is  this  difference  between  the  evidence  to 
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support  the  gift  to  Trow  and  that  which  could  be  relied  on 
to  support  a  .gift  to  the  Purdys : — Trow  collected  the  cou- 
pons ;  and  Mrs.  Lohman  spoke  of  the  gift  to  Trow  as  some- 
thing that  had  taken  place.  I  am  aware  that  a  strong 
argument  can  readily  be  framed  against  the  existence  of  an 
intent  to  make  an  immediate  gift,  or  an  immediate  delivery, 
of  the  bonds,  but  an  argument  equally  strong  was  considered 
insufficient  to  overthrow  the  verdict  in  Grangiac  v,  Arden. 
The  case  of  Penfield  v.  Thayer  (2  E.  D.  Smith,  305)  was 
not,  in  my  opinion,  so  strong  as  this ;  and  the  case  of 
Cooper  v.  Burr  (45  Barb.  9)  was  certainly  no  stronger.  In 
both  cases  the  donor  had  the  power  to  resume  possession  at 
any  time  after  the  act  of  donation  ;  in  the  Cooper  case  the 
donor  had  the  keys  in  her  possession  after  the  alleged  gift 
of  the  trunks.  In  this  case,  the  safe  where  the  bonds  were 
kept  belonged  to  Mr.  Lohman,  and  not  to  the  donor  ;  and 
Trow  had  the  consent  of  the  donor  to  enter  the  safe.  It  is 
true  that  she  did  not,  at  the  time  she  showed  the  bonds,  ex- 
pect that  Trow  would  take  the  bonds  at  once,  but  the  fact 
that,  with  the  knowledge  of  the  donor,  he  availed  himself  of 
the  profits  accruing  from  the  bonds,  and  that  the  donor  said 
in  plain  language  that  the  bonds  were  his,  made  out  a  case 
upon'which  the  jury  might  have  found  an  intention  to  give 
immediately,  and  a  delivery  at  some  time  subsequent  to  the 
conversation  in  January.  It  was  not  essential  that  any  for- 
malities should  attend  such  delivery  if  the  jury  believed 
that  the  donor  practicall}'  surrendered  to  Trow  the  right  to 
take  the  bonds  and  their  product,  and  placed  them  where  he 
as  well  as  she  could  readily  get  them  when  wanted. 

I  think  there  was  no  error  in  the  ruling  that  the  release 
did  not  cover  the  claim  in  suit ;  it  evidently  referred  to  an 
entirely  different  matter. 

If  the  examination  of  Mrs.  Lohman,  taken  before  trial,  had 
not  been  offered  in  evidence,'!  think  it  would  have  been  agood 
ground  for  reversal  that  Trow  was  permitted  to  testify,  at 
the  beginning  of  the  trial,  what  work  he  had  done  and  what 
services  he  had  rendered  to  Mrs.  Lohman.  It  tended  to 
show  by  his  testimony  the  reasonableness  of  the  provision 
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made  in  his  favor,  and  the  probability  that  Mrs.  Luhman  in- 
tended to  make  him  a  gift  in  prcesenti.  This  testimony  would 
have  been  inadmissible  under  sec.  829,  Code  Civ.  Proc.,  and 
would  have  been  obnoxious  to  the  same  objection  that  was 
taken  to  the  testimony  of  Brague  in  Brogue  v.  Lord  (67  N 
Y.  495).  The  putting  of  the  examination  of  Mrs.  Lohman 
in  evidence  cured  the  error,  however.  There  is  no  other 
point  which  seems  to  me  to  require  examination.  I  think 
the  judgment  should  be  affirmed  with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 


Judgment  affirmed.* 


ALEXANDER  B.  MOTT,  Respondent,  against  THE  CONSUM- 
ERS ICE  Co.,  Appellant. 

(Decided  April  7th.  1879.) 

Where  upon  appeal  a  new  trial  is  granted  with  costs  to  abide  event,  the  party 

succeeding  upon  the  new  trial,  whether  respondent  or  appellant,  is  entitled  to  the 

costs  of  the  appeal  and  of  the  former  trial. 
The  case  of  Carvey  et  ul.  v.  Rider  (2  Cow.  617)  followed,  and  Sheridan  v.  Genet 

(Daily  Reg.  Dec.  13th,  1878  ;  Feb.  7th,  1879)  and  Lyddy  v.  Kenny  (Daily  Reg. 

Feb.  10th,  1879) 'disapproved. 
When  plaintiff  at  trial  is  allowed  by  the  court  to  withdraw  a  juryman  without  costs 

the  defendant  is  entitled  to  a  trial  fee  on  entering  final  judgment. 
The  trial  commenced  March  14th,  was  continued  March  15th,  when  the  plaintiff 

rested,  and  on  the  16th  the  complaint  was  dismissed  :  h?ld,  that  the  fee  of  $10 

for  a  trial  occupying  more  than  two  days  was  taxable. 

APPEAL  from  an  order  of  this  court  made  at  special  term 
on  appeal  from  the  clerk's  taxation  of  costs. 

The  following  costs  allowed  the  defendant  by  the  clerk 
were  disallowed  by  the  order  : — 

Costs  on  appeal  to  Court  of  Appeals f  110  00 

Trial  fee  on  first  trial 30  00 

Trial  occupying  more  than  two  days  on  second  trial         10  00 

*  Affirmed  by  the  Court  of  Appeals,  Nov.  llth,  1879. 
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There  were  three  trials.  On  the  first,  plaintiff  was 
allowed  to  withdraw  a  juror.  On  the  second,  the  complaint 
was  dismissed ;  there  was  a  judgment  of  affirmance  by  the 
general  term,  and  a  reversal  by  the  Court  of  Appeals  with 
costs  to  abide  event.  On  the  third  trial  the  defendant  ob- 
tained a  verdict. 

A.  P.  IVJiitehead,  for  appellant. 
Hatch  £  Van  Allen,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — It  was  my  impression, 
as  stated  upon  the  argument,  that  the  practice  was,  as  it  was 
declared  to  "be  by  Judge  Brady  in  Sheridan  v.  Genet,  whose 
decision  was  affirmed  by  the  general  term  (Daily  Reg.  Dec. 
13th,  1878  ;  Feb.  7th,  1879),  and  as  was  held  by  Judge  Bar- 
ret, in  Lyddy  v.  Kenny  (Daily  Reg.  Feb.  10th,  1879)  ;  but 
an  examination  of  the  prior  decisions  shows  that  it  has  been 
settled  the  other  way  ;  that  is,  that  where  a  new  trial  is  granted 
with  costs  to  abide  the  event,  the  party  succeeding  upon  the 
new  trial  recovers  the  costs  of  the  appeal  and  of  the  former 
trial ;  that  under  our  statute  he  recovers  all  the  costs  in  the 
action,  unless,  upon  granting  the  new  trial,  the  costs  of  the 
appeal  are  given  to  the  party  prevailing  upon  the  appeal,  in 
which  case  it  has  been  held  that  they  are  recoverable  only 
by  him  if  he  finally  succeeds  in  the  action.  (Howell  v.  Van 
Siclden,  8  Hun,  524.) 

The  case  of  Carvey  v.  Rider  (2  Cow.  617)  must  be  re- 
garded as  having  settled  the  practice.  In  that  case  the  plain- 
tiff recovered  judgment;  the  defendant  appealed  ;  a  new 
trial  was  ordered  with  costs  to  abide  the  event,  upon  which 
new  trial  the  defendant  succeeded,  and  it  was  held  that  he 
was  entitled  to  recover  the  costs  of  both  trials.  The  case 
was  very  maturely  considered,  the  attention  of  the  court  be- 
ing drawn  to  the  fact  that  in  the  King's  Bench  and  in  the 
Court  of  Common  Pleas  (in  England)  it  was  settled  by  ad- 
judged cases,  that  where  the  costs  were  left  to  abide  the  event 
of  the  suit  the  rule  was,  that  if  the  same  party  succeeds 
again  on  the  second  trial  he  has  the  costs  of  both  ;  but  if  the 
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verdict  on  the  second  trial  is  different,  the  party  succeeding 
recovers  only  the  costs  on  that  trial.  But  the  court  said  that 
the  rule  had  been  differently  construed  in  this  State  ;  that  it 
had  been  understood,  according  to  the  plain  and  natural  im- 
port of  the  words,  to  abide  the  event ;  that  the  party  who 
finally  succeeds  is  entitled  to  his  costs  upon  all  previous 
trials,  whether  he  failed  or  succeeded  in  them  ;  that  the  costs 
of  a  former  trial  are  directed  to  abide  the  event  of  the  suit, 
upon  the  principle  that  the  decision  which  occasions  the 
setting  aside  of  the  verdict  is  the  error  of  the  court,  and  being 
imputable  to  neither  party,  and  the  case  being  still  undecided 
upon  its  merits,  there  is  no  ground  upon  which  the  costs 
should  be  put  upon  the  one  party  rather  than  the  other,  which 
was  in  accordance  with  the  prior  decision  of  the  Court  of 
Errors  in  Le  Gruen  v.  Crouverneur  (1  Johns.  Cases,  486),  in 
which  it  was  held  that  the  appellate  court  gives  such  judg- 
ment as  the  court  below  ought  to  have  given,  and  that  it 
would  therefore  be  unreasonable  to  compel  a  person  in  a  case 
of  reversal  to  pay  costs  for  the  error  of  the  court  below. 
The  decision  in  Carvey  v.  Rider  was  folio Aved  in  Koon  v. 
Thurman  (2  Hill,  357),  in  which  the  plaintiff  was  non-suited 
and  obtained  a  new  trial  Avith  costs  to  abide  the  event,  on 
which  second  trial  the  defendant  had  a  verdict ;  and  it  was 
held  that  he  was  entitled  to  the  costs  of  the  motion  for  a  new 
trial,  as  well  as  for  the  costs  of  the  trial  itself.  It  was  also 
substantially  followed  in  Van  Wyck  v.  Backer  (11  Hun,  310), 
in  which  the  plaintiff's  judgment  was  reversed,  and  a  new 
trial  ordered  with  costs  to  abide  the  event,  after  which,  upon 
the  plaintiffs  application,  the  special  term  allowed  the  action 
to  be  discontinued  without  costs  to  either  party  ;  and  upon 
an  appeal  from  that  order  the  court  held  that  this  could  not 
be  done,  for,  as  the  costs  were  left  to  abide  the  event,  the 
prevailing  party  in  the  action  was  entitled  to  them.  The 
rule  is  also  thus  laid  down  in  one  of  the  most  reliable  of  the 
old  books  of  practice  : — "  Whenever  the  costs  are  directed 
to  abide  the  event  the  part}1-  finally  successful  is  entitled  to 
the  costs  of  both  trials."  (Graham's  Pr.  635,  2d  ed.)  These 
cases  were  probably  not  examined  by  the  court  in  Sheridan 
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v.  Genet  and  Lyddy  v.  Kenny  (supra),  nor  upon  the  affirm- 
ance of  Sheridan  v.  G-enet  by  the  general  term,  as  no  refer- 
ence is  made  to  these  prior  authorities  in  the  opinions  of 
Judges  Brady  and  Barrett.  These  prior  cases  have  settled 
the  practice,  and  the  defendant,  therefore,  was  entitled  to 
the  costs  in  the  Court  of  Appeals. 

Where,  as  Avas  done  in  this  case,  the  plaintiff  is  allowed 
to  withdraw  a  juror  without  the  payment  of  costs,  it  means 
that  the  present  payment  of  costs  is  not  imposed  as  a  condi- 
ti'on  of  allowing  him  to  do  so,  for  if  they  are  imposed,  they 
must  be  paid  before  the  plaintiff  can  bring  the  cause  to  trial 
again.  It  in  no  way  affects  the  defendant's  ultimate  right 
to  his  trial  fee  if  he  finally  succeeds  in  the  action.  At  the 
common  law  a  juror  could  not  be  withdrawn  without  the 
qonsent  of  both  parties  in  a  civil  case,  and  each  party  paid 
his  own  costs.  (Chedwick  v.  Hughes,  Garth.  R.  465;  Moulin 
v.  Dallison,  Cro.  Car.  484  ;  Stoddart  v.  Johnson,  3  Term  R. 
657.)  But  the  strictness  of  the  common  law  rule  was  relaxed 
in  this  State,  the  dictum  of  Lord  Holt,  upon  which  it  rested, 
being  doubtful,  and  it  was  held  that  the  court  may,  in  the 
exercise  of  a  sound  discretion,  allow  a  juror  to  be  withdrawn. 
(The  People,  $c.,  v.  The  Judges  of  the  N.  Y.  Com.  Pleas,  8 
Cow.  127  ;  People  v.  Olcott,  2  John.  Case,  301.)  The  rule 
that  each  party  pays  his  own  costs  where  a  juror  is  with- 
drawn (Stoddart  v.  Johnson,  supra)  was  applied,  because  one 
could  not  be  withdrawn  unless  both  parties  consented,  and 
being  an  act  to  which  both  consented  one  had  no  more 
right  to  costs  than  the  other.  The  defendant  could  insist 
upon  a  non-suit,  but  when  he  waived  that  right  and  consented 
to  the  withdrawal  of  a  juror  he  waived  also  all  claim  for 
costs.  But  as  that  is  not  the  rule  in  this  State,  and  a- 
juror  may  be  withdrawn  without  the  consent  of  the  defend- 
ant, there  is  necessarily  no  waiver  on  his  part  of  the  costs 
where  the  court,  upon  the  plaintiff's  application,  allows  a 
juror  to  be  withdrawn. 

The  defendant  is  entitled,  I  think,  to  his  trial  fee  in  such 
a  case,  having  ultimately  succeeded  in  the  action,  for  the 
withdrawal  of  a  juror  was  not  his  act,  and  but  for  it  he 
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would  have  been  entitled  to  judgment,  that  the  complaint  be 
dismissed.  He  entered  upon  the  trial  of  the  issue  of  fact, 
and  it  was  not  his  fault  if  the  trial  was  not  completed.  The 
fee  is  given  for  the  trial  of  an  issue  of  fact,  and  he  has  done 
all  that  he  could  do  to  try  it,  and  that  the  trial  fell  through 
was  the  result  of  an  exercise  of  the  court's  discretion  upon 
the  plaintiff's  application. 

Judge  Sandford  held,  in  Dewe  v.  Stuart  (6  Hill,  466),  that 
where  a  juror  is  withdrawn  a  trial  fee  is  taxable.  There  is, 
he  says,  in  such  a  case  a  trial,  and  the  plaintiff  virtual!}' fails 
in  his  suit,  but  as  a  favor  is  relieved  on  terms  instead  of 
having  his  complaint  dismissed. 

It  is  in  no  wise  different  from  the  failure  which  results 
from  the  disagreement  of  a  jury,  in  which  cases  it  has  been 
held  that  the  trial  fee  is  taxable,  because  a  trial  without  a 
verdict  is  still  a  trial,  and  the  labor  of  counsel  is  equally 
great  whether  the  jury  agree,  or  not.  (Hamilton  v.  Butler,  19 
Abb.  446  ;  Ellsworth  v.  Gooding,  8  How.  1.)  In  which  last 
case  Judge  Harris  said  :  "  If  an  issue  of  fact  be  brought  to 
trial,  and  for  any  cause  a  juror  is  withdrawn,  or  being  unable 
to  agree  the  jury  is  discharged  without  rendering  a  verdict, 
the  party  who  is  finally  successful  would,  undoubtedly,  be 
allowed  a  trial  fee,  though  the  trial  may  not  result  in  a 
decision."  The  trial  fee,  therefore,  in  my  judgment,  was 
properly  taxed. 

The  remaining  question  is,  whether  the  trial  occupied 
more  than  two  days.  It  appears  that  it  commenced  on 
March  14th,  was  continued  on  the  following  day,  when  the 
plaintiff  rested,  arid  on  the  16th  the  complaint  was  dismissed. 
This,  in  my  opinion,  is  occupying  more  than  two  days.  The 
trial  was  not  ended  on  the  loth,  and  the  parties  attended  on 
the  16th,  or  the  third  day,  when  the  complaint  was  dis- 
missed. The  law  takes  no  notice  of  fractions  of  a  day,  and 
this  item  should  have  been  allowed.  The  order'  appealed 
from  should  be  reversed  and  the  defendant  allowed  to  tax 
the  costs  of  the  appeal,  a  trial  fee  for  the  trial  when  the 
juror  was  withdrawn,  and  $10  for  the  second  trial,  which 
lasted  more  than  two  days. 

LAEREMORE,  J.,  concurred. 
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FREDERICK  BERENBROICK,  Respondent,  against  GEORGE  W. 
STEPHENS,  Appellant. 

(Deckled  April  7th,  1879.) 

Where  the  payee  of  a  note  made  to  him  for  his  accommodation  endorses  it  over  to 
one  who  takes  it  as  collateral  security,  and  advances  upon  it  a  sum  of  money  less 
than  the  face  thereof  by  a  sum  greater  than  the  legal  rate  ol  interest  upon  the 
note  for  the  time  for  which  it  has  to  run,  and  the  endorsee  subsequently  sues  the 
maker  and  endorsers  on  the  note  for  the  full  amount  thereof,  this  is  not  evidence 
that  the  note  was  discounted  at  an  usurious  rate  of  interest. 

The  holder  of  a  note  endorsed  over  to  him  as  collateral  security  for  the  payment  of 
a  sum  less  than  the  face  thereof  esui  sue  on  the  note  and  recover  the  face  value 
thereof. 

APPEAL  from  a  judgment  of  the  Marine  Court  of  the 
city  of  New  York,  entered  upon  an  order  of  the  general  term 
of  that  court,  affirming  a  judgment  entered  upon  a  verdict 
for  the  plaintiff  rendered  by  direction  of  that  court  at  trial 
term. 

The  action,  which  was  originally  against  Henry  L.  and 
Ethan  A.  Haven,  endorsers,  as  well  as  Stephens,  maker  of  cer- 
tain promissory  notes,  was  continued  against  Stephens,  after 
default  of  the  other  defendants  in  answering. 

The  facts  appear  in  the  opinion. 

Foster  $  Stejihens,  for  appellant. 
M.  L.  Marks,  for  respondent. 

VAN  HOESEN,  J. — There  is  no  doubt  in  my  mind  but 
that  the  court  properly  directed  a  verdict  for  the  plaintiff. 
In  Agawam  Bank  v.  Strever  (18  N.  Y.  506)  Judge  Selden 
said: — "If  a  mere  accommodation  note,  given  for  the  pur- 
pose of  being  used  as  collateral  security  for  a  loan,  and  made 
payable  to  the  party  for  whose  accommodation  it  is  given,  be 
assigned  to  one  who  advances  money  upon  the  faith  of  ir, 
the  holder  may  bring  suit  and  recover  upon  such  note 
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whenever  by  its  terms  it  is  due,  whether  the  money  loaned 
has  become  due  and  payable  or  not ;  and  may  recover  the 
wlu)le  amount  specified  in  the  note,  although  it  may  exceed 
the  amount  loaned."  The  defendant  seems  to  suppose  that 
if  the  borrower  endorses  the  note  which  he  gives  as  collateral 
security  to  the  lender,  and  is  afterwards  sued  by  the  lender 
as  endorser  upon  the  collateral  note,  the  lender  will  incur 
the  pains  and  penalties  of  usury  if  the  note  be  for  a  larger 
amount  than  was  borrowed.  Upon  this  error  was  built  the 
defendant's  case,  both  in  the  court  below  and  on  this  appeal. 
If  Judge  Selden  correctly  stated  the  law,  the  judgment  and 
order  appealed  from  should  be -affirmed.  In  the  case  of  The 
Agau'am  Bank  v.  Strever,  above  cited,  the  borrowers  were 
sued  upon  the  note  which  had  been  made  for  their  accom- 
modation, and  which  the}^  had  used  to  raise  money  upon.  It 
is  true  that  no  defense  of  usury  was  made  in  that  case,  but 
if  such  a  defense  had  been  interposed  it  could  not  have  been 
established  by  evidence  which  proved  no  more  than  that  the 
lender  was  endeavoring  to  collect  the  money  due  him  by 
suing  the  persons  liable  upon  the  collateral  notes  which  the 
borrowei  had  given  him  as  security.  Of  course,  the  lender 
can  collect  from  the  borrower  no  more  than  he  owes ;  and 
if  he  collects  from  the  other  parties  to  the  note  more  than 
the  borrower  owes  him  he  is  at  once  liable  to  the  borrower 
for  the  excesbin  an  action  for  money  had  and  received.  The 
lender  is  not  compelled  to  bring  two  separate  actions — one 
against  the  borrower  for  money  lent,  and  another  against, 
the  parties  to  the  accommodation  note.  If  the  borrower  pays 
no  more  than  he  owes,  it  is  a  matter  of  no  importance 
whether  he  be  sued  for  money  lent  or  as  the  endorser  of  a 
note  ;  or  whether  he  be  sued  alone  or  jointly  with  others 
liable  on  the  note.  The  defendant  pleaded  usury,  and  all 
the  evidence  he  offered  to  support  the  plea — aside  from  his 
own  statement  that  the  note  was  given  for  the  accommoda- 
tion of  the  Hazen  Brothers- — consisted  of  two  judgment-rolls 
showing  that  the  plaintiff  had  sued  the  parties  to  some  note 
which  the  Hazen  Brothers  had  given  him  in  connection  with 
the  note  in  suit  as  collateral  security  for  money  lent  them  by 
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him,  and  that  the  Hazen  Brothers  had  been  made  defendants 
in  that  suit.  As  I  have  said,  the  defendant  regarded  that  as 
proof  of  usury.  The  judgment- rolls  did  not  prove,  or  tend 
to  prove,  the  taking  of,  or  an  agreement  to  take,  usurious  in- 
terest, and  the  judge  properly  excluded  them.  Besides,  the 
very  fact  which  the  judgment-rolls,  if  admitted  in  evidence, 
would  have  proved  appears  upon  the  face  of  the  complaint, 
for  this  action  is  against  the  Hazen  Brothers  and  the  defend- 
ant jointly.  If  suing  the  Hazen  Brothers  made  out  a  case  of 
usury  the  defense  was  conclusively  established  by  the  com- 
plaint in  this  action. 

This  disposes  of  the  grounds  of  appeal.  Upon  the  de- 
fendant's resting  the  plaintiff  was  entitled  to  a  verdict,  and 
even  if  the  examination  of  the  plaintiff,  taken  before  trial, 
was  improperly  received  in  evidence  it  could  not  have  in- 
jured the  defendant. 

The  judgment  and  the  order  appealed  from  should1  be 
affirmed  with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 
Judgment  affirmed  with  costs. 


LATHAM  M.  JAGGAR,  Appellant,  against  THE  LALANCE 
AND  GROSJEAU  MANUFACTURING  COMPANY  et  al.  Re- 
spondents. 

(Decided  April  7th,  1879.) 

The  sureties  on  an  undertaking  given  under  §  211  of  the  (old)  Code  of  Procedure 
to  procure  the  return  to  the  defendant  of  personal  property  taken  by  the  sheriff 
in  an  action  of  replevin,  the  undertaking  being  conditioned  "  for  the  delivery  of 
the  said  property  to  the  plaintiff,  if  such  delivery  shall  be  adjudged,  and  for  the 
payment  to  him  of  such  sum  as  may  for  any  cause  be  recovered  against  the 
defendant  in  this  action,"  are  not  liable  for  a  breach  of  the  condition  of  the  under- 
taking upon  a  mere  failure  of  the  defendant  in  the  action  to  pay  a  money  judg- 
ment for  damages  for  the  conversion  of  the  property,  no  delivery  of  the  property 
to  the  plaintiff  being  adjudged,  nor  any  demanded  in  the  complaint. 

The  case  of  Gallarati  \.0rser  (27  N.  Y.  324)  followed  as  controlling. 
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APPEAL  by  the  defendants  from  a  judgment  of  this  court, 
entered  upon  a  dismissal  of  the  complaint  at  a  trial  of  the 
action. 

This  action  was  brought  against  the  defendants,  who 
were  sureties  on  an  undertaking  given  in  an  action  in  which 
the  plaintiff,  Latham  M.  Jaggar,  recovered  judgment  for 
damages  against  Thomas  Cunningham,  a  marshal  of  the  city 
of  New  York,  for  the  wrongful  conversion  of  goods.  The 
undertaking  was  entitled  in  the  action  against  Cunning- 
ham :  recited  that  the  plaintiff  had  claimed  the  delivery  of 
certain  personal  property,  &c.,  pursuant  to  chap.  2,  title  7 
of  part  2  of  the  Code  of  Procedure,  and  had  caused  the 
same  to  be  taken  by  the  sheriff  of  the  city  and  county  of 
New  York,  and  was  conditioned  "  for  the  delivery  of  the  said 
property  to  the  plaintiff,  if  such  delivery  shall  be  adjudged, 
and  for  the  payment  to  him  of  such  sum  as  may  for  any 
cause  be  recovered  against  the  defendant  in  this  action." 

The  plaintiff  proved  the  execution  of  the  undertaking 
and  the  recoveiy  in  the  action  in  which  it  was  given  of  a 
judgment  for  $544,  damages  and  costs,  under  a  complaint 
charging  the  defendant  with  the  conversion  of  certain  per- 
sonal property,  but  not  demanding  the  delivery  thereof  to 
the  plaintiff,  nor  damages  for  its  wrongful  detention,  and  that 
an  execution  issued  on  this  judgment  had  been  returned 
unsatisfied. 

At  the  close  of  the  plaintiff's  evidence  the  complaint  was 
dismissed. 

Richard  Busteed  $  /Son,  for  appellant. 
Walsh  $•  Eclcerson  and  Fred.  W.  Diehl,  for  respondents. 

CHARLES  P.  DALY,  Chief  Justice. — Our  opinion  in  this 
case  was  expressed  orally  and  very  fully  upon  the  argument ; 
and  after  reading  the  whole  case  over  carefully  we  have  only 
to  repeat  briefly  what  was  then  said.  By  the  undertaking 
which  the  defendants  entered  into,  and  for  the  breach  of 
which  they  are  sued  in  this  action,  they  became  bound  in  the 
sum  of  $900  for  the  delivery  of  the  property  to  the  plaintiff, 
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if  such  delivery  should  be  adjudged,  and  for  the  payment  to 
him  of  such  sum  as  might,  for  any  cause,  be  recovered 
against  the  defendant  in  the  action  of  Jayyar  v.  Cunning- 
ham, A  delivery  of  the  property  to  the  plaintiff  was  not 
adjudged  in  the  action  in  which  the  undertaking  was  given, 
nor  was  a  delivery  of  it  claimed  in  the  complaint,  which,  in- 
stead of  being  in  the  form  of  complaints  in  actions  of  claim 
and  delivery,  was  simply  a  complaint  for  a  recovery  of  dam- 
ages, such  as  would  be  framed  in  what  was  formerly  known 
as  actions  of  trover  and  trespass.  The  case,  therefore,  is  in 
all  respects  substantially  the  same  as  G-allarati  v.  Orser  (27 
N.  Y.  324),  and  the  decision  of  the  Court  of  Appeals  in  that 
case  is  controlling  upon  this.  The  judgment  must,  there- 
fore, be  affirmed. 

VAN  HOESEN,  J.,  concurred. 
Judgment  affirmed. 


JAMES  P.    WILSON,    Respondent,    against   JOHN    TAYLOR, 

Appellant. 

(Decided  April  7th,  1879.)  ' 

The  statute  (1  R.  S.  744,  §  1)  which  provides  that  "  agreements  for  tne  occupation  of 
lands  or  tenements  in  the  city  of  New  York  which  shall  not  particularly  specify 
the  duration  of  such  occupation  shall  be  deemed  valid  until  the  first  day  of  May 
next  after  the  possession  under  such  agreement  shall  commence,  and  the  rent 
under  such  agreement  shall  be  payable  at  the  usual  quarter-days  for  the  payment 
of  rent  in  the  said  city,  unless  otherwise  expressed  in  the  agreement,'1  does  not 
apply  to  a  case  where  a  tenant  enters  without  any  agreement  as  to  the  terms  of 
hiring  and  remains  for  a  series  of  years,  paying  rent  monthly  in  advance,  it 
being  in  such  a  case  a  monthly  hiring.  And  where  in  such  a  case  the  tenant  has 
vacated  the  premises  after  giving  a  month's  notice  he  is  not  liable  for  the  rent  to 
the  first  of  May  thereafter,  or  for  any  further  rent. 

APPEAL  from  a  judgment  of  the  Marine  Court  of  the 
city  of  New  York,  entered  upon  an  order  of  the  general  terra 
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of  that  court  affirming  a  judgment  entered  upon  a  verdict 
for  the  plaintiff  rendered  at  a  trial  term. 

The  action  was  brought  to  recover  $70,  rent  of  a  stable 
in  the  city  of  New  York  for  the  months  of  August  and 
September,  1878.  The  complaint  alleged  that  the  defend- 
ant hired  the  premises  on  May  1st,  1878,  for  a  term  of  one 
year  ending  Ma}r  1st,  1879,  at  an  annual  rent  of  $420,  pay- 
able in  monthly  instalments  of  $35  on  the  first  day  of  each 
month,  in  advance.  This  the  defendant  denied  in  his  answer, 
and  he  alleged  that  the  hiring  was  from  month  to  month  ; 
that  he  duly  notified  the  plaintiff  that  he  should  not  occupy 
after  the  month  of  June,  1878,  and  that  he  did  not  occupy 
after  that  month. 

The  plaintiff  testified  that  there  never  was  any  agreement 
as  to  the  terms  of  hiring,  or  as  to  how  long  the  defendant 
should  remain  in  possession,  but  that  for  some  years  the 
defendant  had  paid  plaintiff  $37  50  a  month.  The  defend- 
ant testified  that  in  April,  1878,  he  told  the  plaintiff  that  he 
could  only  take  the  premises  from  month  to  month,  and  that 
the  plaintiff  said  he  could  take  off  $2  50  a  mouth,  and  that 
there  never  was  any  agreement  as  to  when  the  rent  should 
be  paid.  The  jury  were  charged  that  if  they  found  that 
there  was  no  agreement  at  all  with  regard  to  the  time 
for  which  the  premises  were  rented  the  law  implied  a 
renting  for  a  year,  and  that  to  enable  them  to  find  that  the 
renting  was  from-  month  to  month  they  would  have  to  come 
to  the  conclusion  that  the  defendant  notified  the  plaintiff 
that  he  would  not  keep  the  premises  except  from  month  to 
month. 

The  jury  found  for  the  plaintiff. 

The  defendant  moved  to  have  the  verdict  set  aside  as 
contrary  to  the  evidence  and  as  against  the  weight  of  evi- 
dence. The  motions  were  denied  and  exceptions  taken. 

Marshall  P.  Stafford,  for  appellant. 

M.  L.  Marks,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — It  appears  from  the 
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testimony  of  the  landlord  himself  that  there  never  was  any 
agreement  as  to  the  terms  of  hiring  or  how  long  the 
defendant  should  remain  in  possession.  That  during  a 
period  of  six  years  the  defendant  had  paid  $450  a  year, 
$87  50  a  month,  and  had  always  paid  it  in  advance.  The 
statute  (1  R.  S.  744,  §  1)  provides  that  where  agreements  do 
not  particularly  specify  the  duration  of  the  occupancy  the 
agreement  shall  be  deemed  valid  until  the  first  of  May  next 
after  the  possession  of  such  an  occupation,  and  that  the  rent 
under  such  an  agreement  shall  be  payable  at  the  usual 
quarter-days  for  the  payment  of  rent  in  this  city.  This 
statute  cannot  be  applied  to  the  present  case ;  for  during  the 
whole  of  the  long  period  the  rent,  $37  50,  was  paid  in 
advance  every  month.  The  Avhole  of  the  statute  is  to  be 
taken  together,  and  it  implies,  were  the  duration  is  not 
particularly  specified,  that  the  agreement  was  to  occupy 
until  the  first  of  May  following,  and  to  pay  the  rent  at  the 
usual  quarter-days.  .No  such  agreement  as  that  can  be 
implied  in  this  case  ;  for  it  appears  by  the  express  acts  of  the 
parties  that  for  the  period  of  six  years  and  more  $37  50  rent 
was  paid  eveiy  month  in  advance  for  the  month  then  suc- 
ceeding ;  and  the  only  conclusion,  in  my  judgment,  that  this 
warrants  is,  that  it  was  a  monthty  hiring  and  nothing  more. 
The  defendant  left  the  premises  with  that  understanding, 
considering  the  monthly  rent  too  high,  and  the  landlord  is 
not  to  be  aided  by  a  strained  construction  because  he  wishes 
to  hold  the  tenant,  who  left  at  the  end  of  the  month  of  June, 
the  rent  of  that  month  being  paid,  liable  for  the  remainder  of 
the  year.  If  the  plaintiff  meant  to  hold  the  tenant  absolutely 
to  an  occupation  of  the  premises  for  a  year  it  was  an  easy 
matter  for  him  to  have  had  the  agreement  put  in  writing, 
and  it  does  not  lie  with  him  to  complain  when  he  did  not  do 
so,  but  was  willing  to  let  the  tenant  occupy  the  premises  on 
paying  $37  50  a  month  in  advance;  for  he  says  expresslj* 
that  there  was  no  agreement  as  to  the  terms  of  hiring  or  as  to 
how  long  the  defendant  would  remain  in  possession;  nothing, 
therefore.,  but  the  fact  of  his  occupation,  and  that  he  paid 
every  month  $37  50  in  advance. 
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What  effect  the  judgment  in  the  previous  action  had 
upon  the  rights  of  the  parties  in  this  action  we  do  not  know, 
as  that  record  was  excluded. 

The  judgment,  in  my  opinion,  should  be  reversed,  as 
nothing  but  a  tenancy  from  month  to  month  existed,  and 
the  rent  for  the  month  of  June  had  been  paid  when  the 
defendant  left. 

VAN  HOESBN,  J. — Where  a  parol  lease  for  a  term  of 
years  is  given  it  is  void  under  the  statute  of  frauds,  but 
the  letting  is  deemed  to  create  a  tenancy  from  year  to  year 
if  a  yearly  rent  be  reserved.  The  lease  regulates  the  rela- 
tions of  the  parties  in  other  respects,  though  it  be  void  as  to 
the  duration  of  the  tenancy.  It  can  be  terminated  only  by 
notice,  and  that  notice  must  be  that  the  tenancy  will  end  at 
the  expiration  of  some  year  of  the  holding.  (Ree'r  v.  Sayre, 
70  N.  Y.  180;  Loughran  v.  Smith,  18  A.  L.  J.  497.)  Where 
an  annual  rent  has  been  reserved  this  seems  to  be  the  rule, 
even  though,  in  fact,  the  payments  have  been  made  monthly. 
But,  in  the  absence  of  any  agreement,  valid  or  invalid,  as  to 
the  duration  of  the  term,  or  as  to  an  annual  rent,  the  rule 
seems  to  be  that  the  intervals  between  payments  determine 
the  length  of  the  tenancy.  (Steffens  v.  Earl,  40  N.  J. 
128.)  Where  the  tenancy  is  for  a  month  only  no  notice  is 
required  to  terminate  the  tenancy;  but  where  the  tenancy  is 
from  month  to  month  a  notice  of  a  month  is  necessary,  and 
the  notice  must  be  for  the  termination  of  the  hiring  at  the 
end  of  some  month  of  the  tenancy,  i.  e.,  if  the  tenancy  begun 
on  the  12th  of  the  month  the  notice  must  be  for  its  termina- 
tion on  the  12th  of  some  following  month.  (G-eiger  v.  Braun, 
6  Daly,  506 ;  Steffens  v.  Earl,  40  N.  J.  128 ;  Gibbons  v.  Day- 
ton, 4  Hun,  451.)  In  this  case,  if  the  tenancy  were  for  one 
month  only,  the  tenant  had  a  right  to  leave  without  notice  at 
the  end  of  any  month.  If  he  were  a  tenant  from  month  to 
month  he  was  liable  until  he  gave  notice.  It  appears  that  on 
the  last  day  of  June  he  gave  notice,  and  that  he  has  paid  the 
rent  for  the  month  of  July.  This  is  all  he  can  be  compelled 
to  pay  unless  he  became,  by  force  of  the  statute,  a'  tenant 
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for  a  year  by  remaining  in  the  occupancy  of  the  stable  after 
May  1st.  I  agree  with  the  Chief  Justice  that  the  statute 
does  not  apply.  For  twenty  years  the  defendant  had  occu- 
pied the  stable ;  a  few  years  ago  the  plaintiff  became  his 
landlord,  but  nothing  was  ever  said  about  terms.  The 
plaintiff  knew  what  the  defendant  had  been  paying,  and 
collected  the  rent  every  month.  It  would  be  folly  to  say 
that  the  rent  was  payable  quarterly.  The  statute  was  not 
designed  to  raise  such  a  presumption  under  such  circum- 
stances. Unless  a  tenancy  from  month  to  month  be  impos- 
sible in  the  city  of  New  York,  the  statute  did  not  make  this 
a  hiring  for  a  year. 

There  was  no  evidence  to  sustain  a  verdict  for  the  plain- 
tiff, and  I  concur  with  the  Chief  Justice  that  the  judgment 
should  be  reversed,  with  costs  to  the  defendant. 

Judgment  reversed,  with  costs  to  the  appellant. 


WASHINGTON  E.  CONNER,   Respondent,   against  WILLIAM 
BELDEN  et  al.  Appellants. 

(Decided  April  7th,  1879. ) 

Parties  to  an  action  will  not  be  relieved  by  the  court  from  the  effects  of  a  stipula- 
tion made  therein  when  the  facts  on  which  such  relief  is  asked  were  known  to  all 
parties  at  the  time  of  making  the  stipulation. 

A  receiver  cannot  appeal  from  an  order  removing  him,  unless  he  is  a  party  to  the 
action  in  which  he  is  appointed. 

In  an  action  for  the  dissolution  of  a  partnership,  a  stipulation  was  made  by  the 
plaintiff  and  defendants,  consenting  to  a  decree  of  dissolution  and  the  appoint- 
ment of  the  plaintiff  and  one  of  the  defendants  as  joint  receivers,  and  they  were 
appointed  accordingly.  Subsequently,  the  plaintiff  made  an  application  to  have 
a  new  receiver  appointed  in  their  place,  and  it  was  held,  that  the  mere  fact  that 
the  two  joint  receivers  were  not  able  to  agree  as  to  the  manner  in  which  the  trust 
should  be  managed,  on  account  of  incompatibility  ol  temper  and  of  their  conflict- 
ing interests,  was  no  ground  for  relieving  the  plaintiff  from  the  effect  of  his 
stipulation  when  it  did  not  appear  that  the  fund  was  in  danger. 

APPEAL  by  the  defendants  from  an  order  of  this  court 
VOL.  VIII.— 17 
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made  at  special  term,  removing  two  joint  receivers  and 
appointing  a  new  one. 

The  plaintiff,  Washington  E.Conner,  and  the  defendants, 
William  Belden,  Charles  D.  Belden  and  Henry  Belden,  Jr., 
composed  the  firm  of  William  Belden  &  Co.,  with  Jay  Gould 
as  special  partner.  The  copartnership  was  formed  on  March 
15th,  1877,  for  the  purpose  of  dealing  in  gold,  stocks,  bonds 
and  other  securities.  On  January  8th,  1879,  this  action  was 
commenced  by  Conner,  to  obtain  the  dissolution  of  the  part- 
nership, an  accounting  and  a  receiver  of  the  firm's  assets,  on 
the  ground,  principally,  that  the  Beldens  intended  to  effect 
the  transfer  of  the  firm's  securities  (then  pledged  to  different 
parties  upon  loans  for  the  individual  account  of  William 
Belden)  to  Henry  Belden,  Jr.,  against  the  will  of  the  plain- 
tiff and  of  Gould  ;  and  that  the  firm  transactions  are  not 
correctly  entered  upon  the  firm  books  ;  and  that  the'copart- 
nership  moneys  have  been  drawn  out  and  placed  beyond  the 
control  of  the  copartnership. 

On  January  llth,  1879,  all  the  copartners  agreed  upon 
and  signed  a  stipulation  that  judgment  should  be  entered 
dissolving  the  firm,  appointing  Henry  Belden,  Jr.,  and  the 
plaintiff,  Conner,  receivers,  without  fees  ;  giving  the  receiv- 
ers custody  of  all  books  and  assets  ;  providing  for  the  deposit 
of  the  assets  in  the  Fourth  National  Bank,  and  providing  for 
the  appointment  of  a  referee,  &c. 

Subsequently,  the  plaintiff  made  a  motion  to  have  Henry 
Belden,  Jr.,  removed  from  his  position  as  one  of  the  receiv- 
ers. The  motion  was  made  on  the  ground  that  Henry  Bel- 
den, Jr.,  was  acting  in  the  interest  of  William  Belden,  who 
claimed  as  his  own  certain  securities  which  it  was  alleged 
belonged  to  the  firm ;  that  he  was  a  person  of  small  means  ; 
that  he  was  concealing  the  books  of  the  firm,  and  on  various 
other  grounds. 

On  the  hearing  of  this  motion  the  plaintiff  consented 
that  he  should  himself  be  removed  from  his  office  of  receiver 
and  a  single  receiver  appointed.  The  court,  without  deciding 
as  to  whether  the  charges  made  against  Henry  Belden,  Jr., 
were  sustained,  removed  both  receivers  and  appointed  a  new 
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one,  on  the  ground  that  on  account  of  the  differences  that 
existed  between  them  joint  action  on  their  part  would  be 
impossible,  and  that  continued  applications  to  the  court  and 
incessant  dispute  and  vexation  on  trifling  subjects  were  to 
be  anticipated,  because  of  the  interference  of  their  personal 
interests  with  their  official  character.  The  court  also  said: 

"  Under  ordinary  circumstances,  parties  would  not  be 
relieved  from  the  consequences  of  stipulations  by  which 
they  adjusted  their  litigations.  Where  such  stipulations, 
however,  involve  the  appointment  of  a  receiver,  the  control 
of  the  court  over  its  officer  and  the  administration  of  his 
trust  are  not  taken  away  ;  and  where  the  arrangement  made 
between  the  parties  for  the  execution  of  such  trust  is  one 
which  is  practically  powerless  to  carry  out  the  objects  of  the 
receivership  and  secure  the  proper  performance  of  its  duties, 
there  should  be  rlo  hesitation  about  substituting  an  effective 
for  an  ineffective  agency.  I  regard  it  proper,  in  view  of  the 
impossibility  of  joint  action  by  the  two  receivers,  to  direct 
that  they  be  removed  and  a  single  receiver,  indifferent  be- 
tween all  the  parties  to  the  dispute,  appointed  in  place  of 
them." 

Henry  Belden,  Jr.,  and  the  defendants  appealed  from  the 
order. 

Thomas  Cr.  Shearman,  for  appellant. 

A.  J.  Vanderpoel  and  Almon  G-oodwin,  for  respondent. 

VAN  HOESEN,  J. — The  holding  of  a  receiver  is  the  hold- 
ing of  the  court,  and  he  has  no  right  to  ask  for  a  review  of 
the  order  removing  him  any  more  than  a  stranger  to  the  cause. 
(Edwards  on  Rec.  12 ;  Van  Santvoord's  Eq,  Pr.  875.)  The 
parties  to  the  cause  have,  however,  a  right  to  be  heard  upon 
any  application  for  the  appointment  or  the  removal  of  a 
receiver.  Their  property  is  at  stake,  and  they  have  an 
interest  in  the  selection  of  its  custodian. 

Conner  and  Henry  Belden  were  appointed  co-receivers 
by  consent  of  all  parties,  and  they  have  been  removed  upon 
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the  application  of  the  plaintiff  aione.  The  charges  made  by 
Conner  against  Henry  Belden  were  partly  frivolous,  and 
partly  unsustained.  No  importance  is  to  be  attached  to  any 
accusation  the  grounds  of  which  were  fully  known  to  Con- 
ner at  the  time  he  executed  the  consent.  If  Henry  thought 
that  William  Belden's  pretensions  were  well-founded,  he  is 
guilty  of  no  breach  of  duty  in  adhering  to  his  views  after 
his  appointment.  If  he  is  poor,  Conner,  who  had  been  his 
partner,  knew  the  fact,  and  ought  to  have  .required  security 
to  be  given.  If  Henry  did  not  think  it  judicious  to  hire  a 
new  office,  I  see  no  reasoji  why  he  should  surrender  his 
judgment  to  Conner.  I  think  that  the  charge  that  Belden 
is  concealing  books  of  the  firm  is  not  sustained.  With  re- 
spect to  the  alleged  indebtedness  of  William  Belden  to  the 
firm,  Conner's  path  was  plain  and  unobstructed  ;  William 
was  a  party  to  the  suit,  and  could  have  been,  and  may  now 
be,  compelled  to  pay  over  to  the  receivers  any  assets  which 
belong  to  the  firm  and  which  he  wrongfully  withholds.  A 
reference  and  an  attachment  will  afford  complete  relief. 
(Parker  v.  Browning,  8  Paige,  389.)  If  a  receiver  wilfully 
refuses  to  avail  Himself  of  the  process  of  the  court,  that 
might  be  good  ground  for  removing  him,  but  not  for  remov- 
ing anybody  else. 

We  have  before  us  a  case  in  which  the  sole  ground  on 
which  the  removal  was  ordered  was  incompatibility  of  tem- 
per between  the  two  receivers.  Back  of  that  lay  their  con- 
flicting interests,  which  made  them  personally  hostile  to  each 
other.  Their  personal  quarrels  are  of  no  consequence  to  the 
court.  If  the  estate  is  not  to  suffer  through  their  strife  they 
ought  not  to  have  been  removed.  The  sole  object  of  the 
receivership  is  to  protect  and  properly  distribute  the  part- 
nership funds,  and  the  only  sufficient  cause  for  removing  a 
receiver  is  loss  or  danger  of  loss  to  the  fund.  Contumacy  or 
contempt  would,  of  course,  be  punished  by  removal,  but  the 
court  would  act  of  its  own  motion  in  such  a  matter.  There 
was  nothing  shown  to  warrant  the  belief  that  the  assets  have 
been,  or  are  likely  to  be,  wasted  or  misapplied  by  Henry  Bel- 
den, and  there  was  not,  in  my  opinion,  any  cause  for  his 
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removal.  The  discretion  of  the  court  is  not  an  arbitrary  or 
capricious  discretion.  Where,  as  in  this  case,  the  parties 
defendant  consented  to  the  judgment  of  dissolution  and  to 
the  appointment  of  two  co-receivers,  of  whom  a  defendant 
was  one,  it  must  be  assumed  that  a  part  at  least  of  the  in- 
ducement to  such  consent  was  that  the  expense  of  an  ordi- 
nary receivership  might  be  saved,  and  that  each  party  might 
have  a  hand  and  a  voice  in  the  winding  up  of  the  business. 
The  defendants  ought  not  to  be  deprived  of  those  advantages 
•without  cause.  I  think  the  order  removing  Henry  Beklen 
should  be  reversed,  but  as  it  seems  that  Conner  consented  to 
his  own  removal  in  order  to  compass  Henry's  displacement, 
and  that  that  was  his  only  object  in  expressing  a  willingness 
to  give  up  his  place,  I  deem  it  best  to  restore  both  parties  to 
the  position  in  which  they  stood  before  the  order  was  made. 
They  will  then  be  in  the  position  in  which  they  agreed  to 
stand,  and  to  which  by  their  stipulation  they  induced  the 
court  to  appoint  them. 

The  order  should  be  reversed,  with  costs  and  disburse- 
ments of  printing  to  be  paid  by  the  plaintiff. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 
Ordered  accordingly. 


JOHN   J.    TOWNSEND.    Appellant,    against   WILLIAM   VAN 
TASSEL  AND  EDWARD  KEARNEY,  Respondents. 

(Decided  April  7th,  1879.) 

The  plaintiff  sent  to  the  defendants,  \vho  were  auctioneers,  a  horse  to  he  sold  by 
them  at  auction,  and  they  advertised  it  for  sale  on  a  certain  day,  when  the 
plaintiff  attended  and  heard  the  horse  put  up  and  struck  off  to  a  bidder  at  .f.r>0, 
and  then  departed.  The  defendants  did  not  call  for  the  name  of  the  bidder,  who 
was  not  known  to  them,  nor  make  any  memorandum  of  the  sale,  as  by  1  K.  S. 
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632,  §  26,  auctioneers  are  required  to  do,  but  called  upon' the  bidder  to  come  for- 
ward and  settle  or  make  a  deposit.  The  bidder  did  not  come  forward,  and  the 
defendants  subsequently,  011  the  same  day,  before  the  wale  was  ended,  but  after 
the  plaintiff  had  departed,  and  without  any  notice  to  him  that  the  bidder  had  not 
come  forward,  or  that  they  were  about  to  resell,  put  up  the  horse  for  sale,  and 
sold  it  to  a  purchaser  for  $37  50.  Held,  that  it  was  the  duty  of  the  defendants  to 
ask  for  the  name  of  the  person  who  bid  the  $50,  and  if  no  person  answered  and 
assumed  the  bid  by  giving  his  name,  or  by  some  indication  by  which  the  auctioneer 
could  recognize  who  made  the  bid  and  have  the  memorandum  of  sale  made, 
which  by  statute  must  be  made  at  the  time  to  bind  the  purchaser,  it  was  the 
duty  of  the  auctioneer  before  proceeding  any  further  to  put  up  the  horse  again 
for  sale,  so  that  those  present  might  know  immediately  that  no  one  having  an- 
swered to  the  bid  of  $50  the  horse  had  not  been  sold,  and  that  the  bidding  was 
still  open,  and  that  the  defendants,  not  having  done  so,  rould  not  discharge  them- 
selves from  liability  to  the  plaintiff  by  paying,  or  offering  to  pay,  him  the  lesser 
sum  of  $37  50,  for  which  the  horse  was  sold  on  the  resale,  but  were  liable  for  the 
$50  bid  on  the  first  sale. 

APPEAL  from  a  judgment  of  the  District  Court  in  the 
city  of  New  York  for  the  Sixth  Judicial  District. 

The  action  was  brought  to  recover  $45,  being  the  sum  of 
$50  bid  for  a  horse  belonging  to  the  plaintiff,  and  put  up  for 
sale  at  auction  by  the  defendants  by  order  of  the  plaintiff, 
less  $5,  the  defendants'  commissions. 

The  defendants  answered  by  a  general  denial  and  a  ten- 
der of  $32,  which  they  paid  into  court. 

The  plaintiff  on  the  trial  testified  that  he  attended  the 
sale  and  saw  the  horse  put  up  and  heard  him  struck  off  to  a 
bidder  for  $50,  and  the  sale  of  other  articles  then  proceeded, 
and  the  plaintiff  went  away  and  knew  no  more  about  the 
matter  until  four  or  five  days  afterwards,  when  he  called  to 
get  the  amount  of  the  bill,  less  the  auctioneers'  commis- 
sions. 

The  facts  relied  on  by  the  defense  are  stated  in  the  opin- 
ion. The  justice  gave  judgment  for  defendants. 

James  Stikeman,  for  appellant. 

Bernard  Reilly,  Jr.,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — When  an  article  is 
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sold  at  auction,  and  is  announced  as  sold  at  the  highest  bid 
made  for  it,  it  is  the  duty  of  the  auctioneer  to  call  for  the 
name  of  the  buyer,  that  a  memorandum  in  writing  may  be 
made  at  the  time  of  the  sale,  in  conformity  with  the  statute, 
to  bind  the  buyer.  (Hicks  v.  Whitmore,  12  Wend.  548.) 

Nothing  of  this  kind  was  done  in  this  case.  The  auc- 
tioneer admits  that  he  did  not  see  the  person  who  bid  $50, 
but  without  calling  for  the  name  of  the  buyer  lie  merely 
called  out  for  the  buyer  to  step  up  to  the  desk  and  settle,  or 
make  a  deposit.  No  person  having  appeared  as  buyer,  the 
auctioneer,  after  the  plaintiff  had  left  and  before  the  sale 
was  ended,  put  up  the  horse  again,  and  sold  it  for  $37  50, 
the  highest  amount  that  was  then  bid  for  it.  Notice  of  the 

o 

sale  of  the  horse  for  that  day  was  given  in  a  printed  cata- 
logue, so  that  if  any  one  attended  the  sale  for  the  sole  pur- 
pose of  bidding  for  the  horse  he  would  naturally  leave,  as 
the  plaintiff  did,  after  the  auctioneer  had  announced  pub- 
licly that  the  horse  was  sold  for  the  bid  of  $50.  I  do  not 
think,  under  these  circumstances,  the  auctioneer  can  dis- 
charge himself  from  his  liability  to  the  plaintiff  by  paj'ing,  or 
offering  to  pay,  him  the  lesser  sum  for  which  the  horse  was 
sold  on  the  resale.  That  the  person  who  bid  $50  was  not 
held  to  the  sale  was  the  fault  of  the  auctioneer.  It  was  his 
duty  to  see  who  bid  for  that  amount  and  to  ask  for  the  name 
if  that  was  the  highest  sum  bid,  and  if  no  person  answered 
to  the  bid  and  assumed  it  by  giving  his  name,  or  by  some  in- 
dication by  which  the  auctioneer  could  recognize  who  made 
1he  bid  and  have  the  memorandum  of  the  sale  made,  which, 
by  statute,  must  be  made  at  the  time  to  bind  the  bidder,  it 
Mas  the  duty  of  the  auctioneer  before  proceeding  any  further 
to  put  up  the  article  again,  so  that  those  present  might  know 
immediately  that  no  one  having  answered  to  the  bid  of  $50, 
the  horse  had  not  been  sold,  and  that  the  bidding  was  still 
open.  This  he  did  not  do,  and  I  do  not  think  that  the  plain- 
tiff was  bound  to  accept  the  reduced  amount  which  the  horse 
brought  at  the  subsequent  sale. 

The  judge  below  dismissed  the  complaint  upon  the  ground 
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that  the  plaintiff  had  no   cause  of  action,  which,  I  think, 
was  erroneous. 

The  judgment  should  therefore  be  reversed. 

VAN  HOESEN,  J.,  concurred. 
Judgment  reversed. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YOEK  against  WIL- 
HELMINA  WILLIAMS. 

(Decided  April  7th,  1879.) 

A  married  woman  cannot  bind  herself  as  surety  on  a  recognizance  (entered  into  by 
her  without  any  benefit  arising  therefrom  to  her  separate  estate)  conditioned 
that  the  principal  therein  will  appear  at  a  Court  of  General  Sessions  to  answer 
any  indictment  that  may  be  found  against  him  ;  at  least  where  she  does  not  in 
the  recognizance  bind  her  separate  estate  for  the  performance  thereof. 

APPLICATION  to  vacate  a  forfeited  recognizance. 

One  William  Porter  was  charged  before  a  police  justice 
of  the  city  of  New  York  with  having  committed  a  burglary, 
and  was  held  to  bail  in  the  sum  of  §4000  to  appear  at  the 
Court  of  General  Sessions  and  answer  any  indictment  that 
might  be  found  against  him,  and  gave  a  recognizance  there- 
for, with  the  applicant,  Wilhelmina  Williams,  as  surety. 
The  recognizance  was  forfeited,  and  the  surety  applied  to  the 
general  term  to  have  the  judgment  entered  thereon  vacated, 
on  the  ground  that  at  the  time  of  signing  it  she  was  a  mar- 
ried woman.  The  court  ordered  a  reference  to  take  proof  as 
to  whether  the  applicant  was  a  married  woman  at  the  time 
she  became  bail,  and  also  upon  what,  if  any,  pledge,  indem- 
nity, promise,  or  consideration,  she  entered  into  such  surety- 
ship. 

The  referee  reported  that  the  applicant  was  a  married 
woman  at  the  time  she  became  bail,  and  that  she  entered 
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into  such  suretyship  upon  no  pledge,  indemnity,  or  other 
promise. 

• 
Michael  E.  G-oodheart,  for  the  applicant. 

Benjamin  K.  Phelps,  district  attorney,  for  the  people. 

CHARLES  P.DALY,  Chief  Justice. — The  judgment  on  the 
recognizance  in  this  case  must  be  discharged.  The  plaintiff, 
who  gave  the  recognizance,  was  at  the  time  of  giving  it  a 
married  woman.  Her  marriage  was  proved  before  the  referee 
by  the  clergyman  who  celebrated  it,  and  it  is  well  settled 
that  a  married  woman  cannot  be  bound  by  a  recognizance, 
because  it  is  not  capable  of  being  estreated.  (Bennet  \. 
Wilson,  3  M.  &  Selw.  p.  1,  per  Le  Blanc,  J. ;  Petersdorf  on 
Bail,  506.)  Or,  if  capable,  under  the  enabling  acts,  to  enter 
into  a  recognizance  as  surety,  she  can  only  bind  her  separate 
estate  ,  and  that  she  does  so  must  be  expressed  in  the  instru- 
ment. (  G-osman  v.  Crugie,  69  N.  Y,  87.) 

VAN  HOESEN,  J.,  concurred. 
Judgment  vacated. 


WlLHELMINA  CROFT,  ADMINISTRATRIX,  &C.,  OF  MARGARET 

FISHER,  Appellant,  against  RACHEL  KING  et  al.  EXECU- 
TORS, &c.,  OF  GEORGE  KING,  Respondent. 

(Decided  April  7th,  1879.) 

An  undertenant  must  be  made  a  party  to  summary  proceedings  by  a  landlord  to 
recover  demised  premises  for  non-payment  of  rent,  and  where  such  an  underten- 
ant is  removed  under  a  warrant  issued  in  such  proceedings,  to  which  she  is  not 
a  party,  the  act  is  a  trespass,  for  which  the  landlord  who  caused  such  removal  is 
liable. 

Where  a  landlord  sued  out  a  dispossess  warrant,  which  commanded  the  marshal 
"  to  remove  all  persons  from  said  premises,  and  put  the  said  G.  K.  (the  landlord) 
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into  the  full  possession  thereof,"  and  by  his  agent  caused  it  to  be  executed  by 
the  marshal,  and  when  informed  of  the  acts  of  the  marshal  in  executing  it  said 
that  the  marshal  had  done  his  duty, — Held,  that  the  landlord  was  liable  for  the 
acts  of  the  marshal  in  removing,  under  the  warrant,  an  undertenant  who  was 
not,  but  should  have  been,  a  party  to  the  proceedings  to  dispossess. 

//  seems,  that  where,  after  a  landlord  has  sued  out  a  dispossess  warrant  in  summary 
proceedings,  to  recorer  the  possession  of  demised  premises  for  non-payment  of 
rent,  he  accepts  as  his  tenant  one  of  the  persons  in  possession  of  the  premises,  he 
is  not  bound  to  notify  the  marshal  to  whom  the  warrant  bas  been  issued  of  such 
new  tenancy  and  countermand  the  warrant  against  such  person. 

APPEAL  from  a  judgment  of  the  general  term  of  the 
Marine  Court  of  the  city  of  New  York,  affirming  a  judgment 
of  that  court  dismissing  the  complaint,  entered  in  the  life- 
time of  Margaret  Fisher  and  George  King. 

The  complaint  charged  that  the  defendant,  George  King, 
was  the  owner  of  the  premises  431  Seventh  Avenue,  New 
York,  and  that  the  plaintiff  was  a  tenant  therein,  and  that 
the  defendant  procured  one  Farley  to  unlawfully  and  forc- 
ibly remove  plaintiff,  destroying  her  furniture  and  carrying 
away  $575  in  money. 

The  answer  admitted  the  defendant  was  the  owner  of  the 
premises,  but  denied  the  rest. 

King  having  died  after  trial,  his  executors  were  substi- 
tuted as  defendants  ;  and  Margaret  Fisher  having  died  sub- 
sequent to  the  hearing  of  the  appeal  at  the  general  term  of 
the  Marine  Court,  her  administratrix  was  substituted  as 
plaintiff. 

On  the  trial  the  plaintiff  proved  she  was  in  occupation  of, 
and  possessed  of,  a  room  and  two  bedrooms  in  said  premises, 
which  she  had  hired  from  one  Becker,  King's  tenant.  King, 
on  the  31st  day  of  December,  1874,  obtained  a  warrant  to 
dispossess  Becker  and  all  other  persons  from  the  justice  of 
the  Eighth  District  Court  in  the  city  of  New  York,  and 
caused  it  to  be  delivered  on  that  day  to  Cornelius  Farley, 
marshal,  to  execute  it  and  put  him,  King,  in  full  possession 
of  the  premises. 

King,  subsequently  to  the  delivery  of  the  warrant  to  the 
officer  to  execute,  sent  plaintiff  a  note  to  pay  the  rent  to 
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Mr.  Brown  (the  agent  of  King).  Mr.  King's  son  came 
and  told  her  to  pay  the  rent  to  Brown,  which  she  did,  and 
she  got  a  receipt  for  the  month  of  January,  1875,  and  dated 
January  7th,  1875.  On  the  9th  of  January  the  defendant, 
King,  not  having  countermanded  the  warrant,  nor  having 
informed  the  officer  of  the  letting  to  the  plaintiff,  Marshal 
Farley  and  his  men,  by  the  command  of  the  warrant,  came 
and  put  her  property  in  the  street. 

King  wrote  on  back  of  the  warrant,  after  the  ejection  of 
the  plaintiff,  viz. :  "  The  marshal  has  done  his  duty  ;  settle 
with  him.  Signed,  George  King/'  W.hen  the  marshal  and 
agent  informed  him  of  the  ejection,  he  said  the  marshal  was 
simply  doing  his  duty  in  putting  the  people  out. 

Solomon  F.  Higgins,  for  appellant. 
Adolp.  L.  Sanger,  for  respondents. 

VAN  HOESEN,  J. — If  the  warrant  had  run  against  Becker 
only  the  case  of  Welsh  v.  Cochran  (63  N.  Y.  181)  would 
have  been  directly  in  point.  But  it  required  the  removal  of 
"  all  persons  "  from  the  premises,  and  that  King,  the  land- 
lord, should  be  put  in  full  possession.  The  warrant  was 
in  due  form,  and  was  not  broader  than  the  statute  permits. 
Tenants,  their  assigns,  their  undertenants,  and  their  legal 
representatives,  ought  properly  to  be  made  parties  to  sum- 
mary proceedings  ;  and  there  is  a  provision  of  the  statute  under 
which  any  person  may  become  a  party,  or  obtain  a  hearing, 
by  showing  that  he  has  possession,  or  that  he  claims  posses- 
sion, of  the  premises,  and  by  denying  by  affidavit  any  of  the 
averments  of  the  landlord's  affidavit.  The  statute  contem- 
plates the  joinder  of  the  tenant,  and  of  all  who  derive  title 
through  him,  in  the  proceedings  instituted  by  the  landlord  ; 
but  there  are  other  persons  who  may  be  lawfully  on  the 
premises,  and  who  may  lawfully  be  removed  without  having 
their  day  in  court,  or  any  opportunity  to  object  to  the  pro- 
ceedings. The  wife,  the  children,  the  servants,  the  board- 
ers, the  guests  of  the  tenant,  may  all  be  removed  under  the 
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warrant  by  virtue  of  which  he  is  dispossessed,  though  they 
have  not  been  made  parties.  These  are  those  whom  the 
statute  refers  to  when  it  provides  that  the  warrant  shall 
direct  the  removal  of  "all  persons."  When  a  marshal  re- 
ceives a  warrant  he  knows  that  there  may  be  persons  whom 
it  may  be  necessary  to  remove,  in  order  to  give  the  landlord 
possession,  whose  names  do  not  appear  in  the  papers.  He 
must  dispossess  them  ;  and  the  warrant  is  his  authority  for 
«o  doing.  In  this  case  he  did  the  very  thing  he  was  directed 
to  do  ;  and  he  did  not  dispossess  anyone  whom  his  warrant 
did  not  run  against.  The  marshal  was  not  liable,  therefore, 
for  executing  the  warrant.  It  was  regular  in  form  ;  the  mag- 
istrate had  jurisdiction  of  the  subject-matter  ;  and  there  was 
nothing  to  show  that  he  had  not  jurisdiction  of  the  persons 
of  those  whose  property  was  to  be  removed  from  the  prem- 
ises, and  who  were  themselves  to  be  evicted.  It  was  not 
for  the  marshal  to  enquire  whether  the  plaintiff  was  an 
undertenant,  who  ought  to  have  been  made  a  party,  or  a 
boarder,  whom  it  was  not  necessary  to  make  a  party  ;  his 
duty  was  simply  to  put  her  out,  and  to  put  King  in  posses- 
sion. This  he  did.  Now  it  appears  that  she. was  an  under- 
tenant of  Becker;  she  ought,  therefore,  to  have  been  joined 
in  the  proceedings.  (Sims  v.  Humphrey,  4  Den.  10,  185  : 
Hill  v.  Stocking,  6  Hill,  314  ;  Starkweather  v.  Seeley,  45 
Barb.  164.) 

It  was  a  trespass  to  dispossess  her  without  giving  her  an 
opportunity  to  make  her  defense.  She  might  have  paid  the 
rent  to  protect  her  possession,  or  she  might  have  taken  a 
valid  objection  to  some  of  the  landlord's  proceedings.  At 
any  rate,  the  statute  gave  her  a  right  to  a  hearing,  and  the 
landlord  ought  to  answer  in  damages  for  the  wrong.  The 
plaintiff  is  answerable  if  the  court  proceeds  at  his  applica- 
tion without  jurisdiction,  whether  of  the  subject-matter  01 
of  the  person.  (Savacool  v.  Bouyhton,  5  Wend.  170 ;  Stark- 
weather v.  Seeley,  45  Barb.  164.) 

It  was  said  that  the  landlord  knew  nothing  of  these  pro- 
ceedings ;  but  he  instigated  them,  sued  out  the  warrant, 
and,  by  his  agent,  caused  it  to  be  executed  by  the  marshal. 
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It  was  not  necessary  that  he  himself  should  have  had  the 
matter  in  his  personal  charge.  He  knew  that  the  warrant 
was  out,  and  said  that  the  marshal  had  done  his  duty  in  ex- 
ecuting it. 

King  himself  admitted  that  he  directed  the  institution 
of  the  proceedings.  It  is  the  law  that  a  party  to  the  record 
is  generally  responsible  for  whatever  is  done  in  his  name. 
( [Brown  v.  Feeter,  1  Wend.  301.)  And  where,  as  in  this  case, 
a  party  orders  proceedings  to  be  taken,  he  ought  not  to  be 
excused  from  liability  because  he  does  not  know  all  the 
details  rendered  necessary  by  the  practice  of  the  courts. 
The  counsel  for  the  appellant  insisted  that  after  the  letting 
by  King  to  the  plaintiff  it  became  the  duty  of  King  to  notify 
the  marshal  of  the  new  tenancy,  and  to  countermand  the 
warrant  against  the  plaintiff.  Scheibel  v.  Fairbrain  (1  Bos. 
&  Full.  388)  and  Brown  v.  Feeter  (7  Wend.  301)  are  author- 
ities holding  the  other  way.  I  think  the  judgment  of  the 
Marine  Court  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  the  plaintiff  to  abide  the  event. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 

Judgment  reversed,  and  new  trial  ordered  with  costs  to 
the  plaintiff  to  abide  the  event. 


HVMAN  ScHiNTZEPt,  Respondent,  against  T AMSCHEN  A  DEL- 
SON,  Appellant. 

(Decided  April  7th,  1879.) 

The  plaintiff  sued  the  defendant  in  a  District  Court  in  the  city  of  New  York  for 
deceit  in  having  obtained  goods  from  him  by  falsely  representing  that  he  was" 
over  twenty-one  years  of  age,  and  on  the  trial  was  the  only  witness  in  his  own 
behalf  to  prove  the  making  of  the  representation,  in  regard  to  which  he  was  con- 
tradicted both  by  the  defendant  and  the  defendant's  father,  who  was  present  at 
the  time  the  representation  was  alleged  to  have  been  made;  and  the  plaintiff's 
evidence  that  he  had  sold  no  goods  on  credit  to  the  defendent,  prior  to  the  time 
when  the  representation  was  alleged  to  have  been  made  was  impaired  by  certain 
receipts  given  by  the  plaintiff's  firm  to  the  defendant,  and  tending  to  show  such 
sales  prior  thereto.  The  justice  gave  judgment  for  the  plaintiff,  but  on  appeal  to 
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this  cmm  it  was  reversed,  on  the  ground  that  the  evidence  was  not  sufficient  to 
sustain  it,  as  it  was  made  on  a  finding  of  facts  by  a  single  judge,  although  if  it 
had  been  on  the  verdict  of  a  jury  it  would  have  been  sustained. 

APPEAL  from  a  judgment  of  the  Second  District  Court 
in  the  city  of  New  York. 

The  facts  are  stated  in  the  opinion. 

Morris  8.  Wise,  for  appellant. 
A.  $•  L.  Levy,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — This  is  an  action 
for  deceit.  It  is  to  recover  $34,  the  balance  due  upon  a 
running  account  for  dry  goods  sold  to  the  defendant  in  the 
year  1873.  The. defendant,  at  the  time  of  the  purchase  of 
the  goods,  was  18  years  of  age,  and  the  alleged  deceit  is  an 
alleged  false  representation  made  by  him  to  the  plaintiff  in 
answer  to  an  enquiry  as  to  his  age,  saying  that  he  was  about 
22  years  old.  The  judgment  was  rendered  upon  the  plain- 
tiff's testimony  alone,  the  defendant  testifying  that  no  such 
question  was  asked  him,  and  that  no  statement  whatever 
was  made  by  him  to  the  plaintiff  as  to  his  age.  This  denial 
is  corroborated  by  the  testimony  of  the  defendant's  father, 
who  swore  that  the  plaintiff  asked  him  to  bring  his  son  to 
him  to  purchase  dry  goods,  a  statement  which  the  plaintiff 
has  not  contradicted ;  that  he  brought  his  son  to  the  plain- 
tiff's store  when  the  defendant  first  commenced  to  deal  with 
the  plaintiff;  that  the  plaintiff  did  not  ask  him  (the  witness) 
how  old  his  son  was;  that  he  did  not  hear  the  plaintiff  ask 
how  old  the  defendant  was,  or  hear  the  defendant  say  that 
he  was  22  years  of  age  ;  that  he  was  with  his  son  when  he 
first  went  to  the  plaintiff's  store,  and  Avent  with  him  there 
several  times  afterwards,  and  never  heard  him  make  any  such 
representation.  The  father  had  dealt  with  the  plaintiff  pre- 
viously, and  as  the  young  man  was  but  18  years  of  age,  and 
as  the  plaintiff  testified  that  he  looked  a  little  young,  leaving 
it  to  be  inferred  that  it  was  in  consequence  of  his  appear- 
ance that  he  asked  him  how  old  he  was,  it  would  have 
been  the  act  of  a  prudent  man,  under  such  circumstances,  to 
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ask  the  father,  who  was  present,  as  to  the  age  of  the  son, 
instead  of  putting  the  enquiry  to  the  son  alone.  But  in 
addition  to  this  want  of  proper  care  or  caution  on  his  part 
lie  testified  that -his  first  dealing  with  the  son  was  on  the  3d 
of  May,  1873,  and  when  closely  cross-examined  on  this  point 
he  testified  that  that  was  the  first  transaction  he  had  with  him 
to  the  best  of  Iris  recollection,  but  was  not  positive,  as  the 
son  might  .have  come  there  a  year  previously  and  bought  a 
dollar's  worth  of  goods  for  cash.  To  contradict  this,  a  re- 
ceipt, admitted  by  the  plaintiff  to  be  a  receipt  given  by  his 
firm,  was  produced  in  evidence,  which  Avas  dated  March  18, 
1873.  It  is  not  the  ordinary  receipt  for  goods  purchased  for 
cash  where  a  bill  is  made  out  on  a  sale  for  cash  and  re- 
ceipted; but  it  is  a  receipt  for  $47  in  full  to  date,  indi- 
cating that  there  had  been  a  previous  running  account  which 
had  been  settled  at  that  date,  or  at  all  events,  that  there  was 
a  transaction  at  that  time  for  $47,  which  is  very  different 
from  the  plaintiff's  statement  that  the  purchase  on  the  3d  of 
May  of  the  same  year,  when  this  alleged  representation  was 
made,  was  the  first  transaction  with  the  defendant,  except 
that  he  might  have  come  to  the  store  a  year  before  and 
bought  a  dollar's  worth  of  goods. 

In  an  action  like  this  it  materially  impaired  the  integrity 
of  the  plaintiff's  testimony;  and  where  the  alleged  represen- 
tation was  positively  denied  by  the  defendant  no  recovery 
should  be  sustained  under  such  circumstances  upon  the 
plaintiff's  -testimony  alone.  (Hodge  v.  The  City  of  Buffalo, 
1  Abb.  [N.  C.]  35i'.)  If  the  finding  had  been  by  a  jury  ic 
would  not  be  disturbed,  the  concurrence  of  twelve  minds 
being  entitled  to  great  weight ;  but  being  a  trial  by  a  single 
judge  it  is  of  no  more  weight,  than  in  the  courts  of  record, 
where  the  judgment  of  a  referee  or  of  a  single  judge  without 
a  jury  can  always  be  reviewed  upon  the  facts  by  the  general 
term,  whether  the  testimony  is  conflicting  or  not. 

The  judgment  should  be  reversed. 

VAN  HOESEN,  J.,  concurred. 
Judgment  reversed. 
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JOSEPH   MATER,   Appellant,   against  JOHN  CAKA.VAN,  IM- 
PLEADED  WITH:  THOMAS  MORAN,  Respondent. 

(Decided  May  5th,  1879.) 

Where  a  retiring  partner  who  had  surrendered  all  the  firm  assets  to  the  continuing 
partner,  under  an  agreement  with  such  continuing  partner  that  he  should  pay  all 
the  firm  debts,  notified  one  of  the  firm  creditors  of  such  dissolution  and  agree- 
ment and  said  to  him,  "  Go  and  get  your  money,  there  is  enough  to  pay  you:  " 
Held,  that  this  was  not  a  request  to  the  creditor  to  sue  the  continuing  partner. 

Where  a  creditor  took  notes  of  his  debtor  for  a  part  of  an  open  account,  and  credited 
the  notes  on  the  account  and  struck  a  balance  after  deducting  them,  Held,  that  in 
the  absence  of  opposing  testimony  as  to  whether  the  notes  were  given  as  collat- 
eral security  or  in  payment,  the  giving  of  the  note  suspended  the  right  to  sue  for 
so  much  of  the  open  account  as  was  embraced  in  the  notes. 

Where  a  retiring  partner  surrendered  all  the  assets  of  the  firm  at  its  dissolution  to 
the  continuing  partner,  under  an  agreement  that  the  latter  should  pay  the  debts 
of  the  firm,  and  notified  the  creditors  of  the  firm  of  such  dissolution  and  agree- 
ment,— Held,  that  he  was  thereafter  liable  for  the  firm  debts  only  as  such,  and  that 
a  firm  creditor  who  accepted  from  the  remaining  partner  his  individual  notes 
for  a  portion  of  his  debt  discharged  the  retiring  partner  from  further  liability  for 
the  debt. 

APPEAL  from  a  judgment  in  favor  of  the  defendant  Can- 
avan,  entered  upon  a  decision  of  the  general  term  of  the 
Marine  Court  of  the  city  of  New  York,  reversing  a  judg- 
ment entered  upon  a  verdict  for  plaintiff  directed  by  the 
court  at  the  trial,  and  from  an  order  of  said  general  term 
directing  a  new  trial. 

The  action  was  brought  to  recover  an  unpaid  part  of  the 
price  of  goods  sold  and  delivered  to  the  defendants,  who  at 
the  time  of  the  sale  and  delivery  were  copartners,  composing 
the  firm  of  Moran  &  Canavan.  By  agreement  between  the 
two  partners  the  firm  dissolved,  Moran  keeping  the  firm  assets, 
continuing  the  business,  and  agreeing  to  pay  the  firm  debts. 
After  the  dissolution,  Canavan  informed  plaintiff  of  it  and 
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advised  him  to  go  and  get  his  money  of  Moran,  as  the  latter 
had  all  the  assets  and  there  was  enough  to  pay  him.  Plain- 
tiff afterwards  took  two  individual  notes  of  Moran  for  part 
of  the  debt,  which  were  paid.  This  action  was  brought  for 
the  part  of  the  original  debt  remaining  unpaid  after  credit- 
ing the  amount  of  the  two  notes,  and  the  complaint  alleged 
the  facts,  showing  the  liability  of  the  defendants  as  copart- 
ners. No  answer  was  put  in  by  the  defendant  Moran. 
Canavan  in  his  answer  alleged  the  dissolution  of  the  firm ; 
that  all  the  assets  were  left  in  the  possession  of  Moran ;  that 
they  were  sufficient  to  pay  all  the  debts ;  that  Moran  agreed 
to  pay  all  the  debts  ;  and  that  plaintiff,  for  a  valuable  consid- 
eration, agreed  to,  and  did,  discharge  Canavan  from  all  obli- 
gation. No  evidence  was  produced  to  show  that  the  assets 
left  with  Moran  were  sufficient  to  pay  the  firm's  debts,  nor 
as  to  whether  Moran  was  solvent  at  the  time  of  the  dissolu- 
tion ;  nor  was  it  proven  that  Moran  was  insolvent  after- 
wards. 

At  the  close  of  the  evidence  the  defendant's  counsel  re- 
quested the  court  to  direct  a  verdict  for  the  defendant,  and 
also  requested  to  go  to  the  jury.  "The  requests  were  denied, 
exceptions  taken,  and  the  court  directed  a  verdict  for  the 
plaintiff  on  the  ground  that  there  was  no  defense.  A  motion 
on  the  minutes  for  a  new  trial  was  made  and  denied. 

G-eo.  H.   Yeaman,  for  appellant. 
Eugene  H.  Pomeroy,  for  respondent. 

VAN  HOESEN,  J. — The  defendant  utterly  failed  to  bring 
his  case  within  the  rule  under  which  a  surety  is  relieved  by 
the  neglect  of  the  creditor  to  prosecute  the  collection  of  his 
demand  against  the  principal  debtor.  There  was  no  legal 
evidence  that  the  principal  debtor  was  solvent  when  the 
surety  requested  the  creditor  to  sue,  and  that  he  was  insol- 
vent afterwards.  The  case  in  the  court  below  seemed  to 
turn  upon  a  supposititious  state  of  affairs  rather  than  upon 
the  case  made  by  the  evidence.  In  Huffman  v.  Hulbert  (13 
VOL.  VIII.— 18 
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Wend.  377)  it  was  decided  that  in  order  to  release  the  sure- 
ty it  must  appear  that  the  debt  was  collectible  by  due  course 
of  law  out  of  the  property  of  the  principal,  and  not  merely 
that  if  hard  pressed  the  principal  might  have  paid  had  he 
chosen  to  do  so.  In  Herrick  v.  Borst  (4  Hill,  650)  it  wa* 
t>aid  that  the  mere  probable  solvency  of  the  principal  in 
reference  to  the  debt  in  question,  at  the  time  of  the  notice 
to  prosecute,  would  not  suffice  to  release  the  surety.  The 
defense  is  not  to  be  encouraged  (4  Hill,  656).  Now,  in 
this  case,  the  defendant,  upon  whom  the  burden  devolved 
of  showing  the  solvency  of  Moran,  the  principal  debtor,  at 
the  time  of  the  request  to  prosecute,  refrained  from  any  at- 
tempt to  prove  what  Moran's  pecuniary  condition  was  at 
that  time.  He  went  no  farther  than  to  say  that  he  told 
Maier  that  there  was  money  enough  to  pay  him.  It  is  strange 
that  he  omitted  to  make  any  further  reference  to  the  all- 
important  subject  of  Moran's  pecuniary  condition  at  the 
time  of  the  dissolution  of  the  firm.  Had  Moran  any  property 
subject  to  execution  at  that  time?  Was  he  able  to  pay  his 
^ebts  as  they  fell  due?  Were  there  past-due  claims  against 
him  which  he  had  not  paid?  Was  he  not  just  as  solvent  at 
the  time  of  the  trial  before  Judge  MacAdam  as  he  was  at  the 
time  Canavan  told  Maier  to  go  and  get  his  money  ?  These 
are  matters  about  which  the  defendant's  counsel  did  not  ask 
any  questions,  nor  offer  any  proof.  It  will  be  seen  that  there 
was  no  evidence  at  all  that  Moran  was  solvent  when  Cana- 
van informed  Maier  of  the  dissolution. 

But  there  was  very  slight  evidence,  if,  indeed,  there  was 
any,  that  Moran  subsequently  became  insolvent.  Canavan 
swore  that  he  did  not  know  whether  Moran  was  insolvent  or 
not;  he  had  recovered  a  judgment  against  Moran,  but  it  did 
not  appear  that  any  execution  was  ever  issued,  and  it  may 
be  that  proceedings  had  been  stayed  by  appeal,  or  by  an 
order  of  the  court.  Insolvency  is  not  to  be  shown  by  such 
testimony  as  that.  Upon  exactly  the  same  evidence  men  of 
great  wealth  in  unencumbered  land  in  this  city  could  be 
proved  insolvent.  It  was  further  proved  that  the  claim  in 
suit  had  not  been  paid,  but  that  fact  would  not  establish  the 
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defense.  It  was  necessary  to  show  that  other  just  claims 
which  were  past  due  had  not  been  paid. 

I  think,  moreover,  that  Judge  MacAdam  properly  decided 
that  the  words,  "Go  and  get  your  money;  there  is  enough 
to  pay  .you,"  did  not  amount  to  a  notice  that  Canavan  re- 
quired Maier  to  sue  Moran.  The  notice  must  be  clear  and 
unambiguous,  and  one  not  likely  to  be  misapprehended  by 
the  creditor.  It  must  apprise  him  that  a  resort  to  legal  pro- 
cess is  required  of  him  by  the  surety.  A  collection  of  cases 
upon  the  subject  may  be  found  in  Vol.  3,  Wait's  Law  of 
Action  and  Defences,  pp.  235  and  236.  Thus,  it  has  been 
held  that  to  say  :  "I  hope  the  note  may  be  put  in  train  for 
collection,"  is  not  enough.  Nor  is  a  notice  saying  :  "  I  wish 
you  to  collect  the  debt  from  the  principal,"  sufficient. 
In  our  own  State  it  has  been  decided  that  a  request  "to  push 
and  keep  pushing  "  the  principal,  did  not  import  a  request 
to  bring  an  action  against  him.  (Singer  v.  Troutman,  49 
Barb.  182.)  Of  course  the  words  "go  and  get  your  money," 
could  not  have  conveyed  to  Maier' s  mind  the  idea  that  he 
was  required  tr  sue  Moran  without  delay.  The  surety  is 
bound  to  make  his  meaning  understood  by  using  words  that 
to  a  man  of  common  understanding  convey  a  request  to  sue. 
The  defense  failed  in  this  respect. 

It  is  said,  however,  that  Maier  accepted  notes  payable  at 
a  future  day,  and  thus  suspended  his  right  of  action  against 
Moran.  If  the  right  of  action  against  Moran  was  sus- 
pended for  an  hour  Canavan  is  released.  The  law  of 
New  York  is  not  settled  as  to  whether  the  taking  of  a 
note  payable  at  a  future  day  operates  as  a  suspension  of 
the  right  to  sue  on  the  original  cause  of  action.  In  the 
Court  of  Appeals,  as  in  the  Supreme  Court,  there  is  no  diffi- 
culty in  finding  decisions  to  sustain  any  view  of  the  law 
that  a  suitor  may  wish  to  see  prevail.  Pratt  v.  Coman  (37 
N.  Y.  440)  and  Place  v.  Mclhain  (38  N.  Y.  96)  holds,  that  ac- 
cepting a  note  payable  in  future  suspends  the  right  of  action 
on  the  original  debt ;  Oary  v.  White  (52  N.  Y.  138)  holds  that 
it  does  not.  In  Hubbard  v.  Gurncy  (64  N.  Y.  467),  the  Chief 
Judge  says  that  there  must  be  an  agreement,  either  expressed 
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or  implied,  that  the  original  debt  shall  not  be  sued  upon 
until  the  new  note  matures,  in  order  to  effect  such  a  suspen- 
sion of  the  right  to  sue  as  will  discharge  a  surety.  The  dif- 
ficulty is,  to  determine  from  what  circumstances  such  an 
agreement  will  be  implied.  In  Hart  v.  Hudson  (6  Duer. 
304)  Duer,  J.,  said :  "  Taking  a  note  pa}Table  at  a  future 
day  was  proof  conclusive  of  an  agreement  to  extend  credit, 
and  would  discharge  the  surety."  In  Elwood  v.  Deifendorf  (5 
Barb.  409)  Paige,  J.,  said,  that  taking  from  the  principal 
debtor,  for  an  old  debt  past  due,  a  new  note  payable  at  a 
future  day  Avithout  an  agreement  to  extend  the  time  of  pay- 
ment does  not  discharge  the  surety.  It  is  somewhat  singular 
that  Judges  Duer  and  Paige  agree  in  this,  that  the  law  is 
perfectly  well  settled.  There  was  nothing  proved  in  this 
case  on  the  subject  of  the  notes,  except  that  Moran  gave 
them  after  the  dissolution.  Are  we  to  adopt  the  views  of 
Judge  Duer  and  the  views*  of  Judge  Grover  in  Place  v. 
Mcllvain,  or  the  views  of  Judge  Paige,  and  of  Judge  Allen 
in  Gary  v.  White  ?  My  own  notion  is  that  we  should 
adhere  to  the  views  which  this  court  announced  when  the 
case  of  Place  v.  Mcllvain  was  before  it  in  1863.  The  deci- 
sion is  reported  in  1  Daly,  266.  I  am  prepared  to  adopt 
the  language  of  Chief  Justice  Daly:  "Where  all  that  ap- 
pears is,  that  a  creditor,  after  a  note  becomes  due,  takes  from 
the  maker  a  new  note,  payable  at  a  future  day,  the  conclu- 
sion must  be  that  the  parties  have  agreed  to  extend  the 
time  of  credit  until  the  suppletory  instrument  becomes 
payable  ;  and  if  such  an  agreement  is  founded  upon  a  suf- 
ficient consideration  it  is  binding.  Giving  a  note  for  an 
open  account  is  a  good  consideration  for  an  extension."  It 
may  appear,  however,  either  by  direct  testimony  or  from 
the  circumstances,  that  the  new  note  was  taken  by  the  cred- 
itor with  the  understanding  that  it  was  only  collateral  secu- 
rity, and  that  he  might  at  pleasure  sue  upon  the  original 
debt.  If  this  does  not  appear  from  the  evidence  of  the  de- 
fendant it  devolves  upon  the  creditor  to  prove  it ;  and  if  he 
fails  to  do  so,  the  inference  will  be  that  the  right  of  action 
on  the  old  debt  was  suspended.  Such  being  then  my  opin- 
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ion  of  the  law,  the  question  is,  did  the  notes  which  Mo  ran 
gave  to  the  plaintiff  suspend  his  right  to  enforce  the  pay- 
ment of  the  claim  ?  The  notes  were  for  portions  of  the 
entire  demand  which  Moran  and  Canavan  owed  the  Maiers. 
They  have  been  paid,  and.  are  out  of  the  way.  If  there  were 
anything  in  the  evidence  to  make  it  doubtful  whether  or  not 
an  agreement  existed  for  an  extension  of  the  time  for  the 
payment  of  such  parts  of  the  debt  as  were  represented  by 
the  notes,  it  would  have  been  for  the  jury  to  determine  as 
to  its  existence  or  non-existence.  But  the  testimony  of  the 
plaintiff  and  his  brother  showed  that  they  retained  the  notes, 
credited  them  in  the  account,  and  struck  a  balance  after  de- 
ducting them.  In  the  absence  of  opposing  testimony  it  was, 
I  think,  for  the  court  to  say  that  the  notes  suspended  the 
right  to  sue  the  defendant  Moran  for  so  much  of  the  demand 

o 

as  was  embraced  in  the  notes.  If  this  be  so,  the  defendant 
was  discharged  because  Maier,  whilst  the  notes  were  matur- 
ing, could  not  have  conveyed  to  Canavan  an  immediate  right 
to  prosecute  Moran.  Canavan,  if  he  applied  to  Maier  for  a 
transfer  of  the  latter's  claim  against  Moran,  could  only  have 
obtained  what  Maier  had — a  right  to  sue  Moran  when  the 
note  arrived  at  maturity.  As  to  the  residue  of  the  claim,  of 
course,  Maier  might  have  given  an  immediate  right  to  prose- 
cute it.  Canavan  could  not  have  been  called  to  accept  such 
an  assignment ;  and  he  is  therefore  discharged.  (Duckcr  v. 
llapp,  67  N.  Y.  472  ;  Croydon  Gras  Co.  v.  Dickinson,  4 
Weekly  Digest,  381.)  There  v.'as  but  one  contract,  and  that 
without  any  provision  for  the  payment  by  instalments  ;  and 
the  suspension  of  the  right  to  sue  immediately  for  any  part 
of  the  money  destroyed  the  claim  against  the  surety. 

The  judgment  and  order  appealed  from  should  be  af- 
firmed with  costs,  and  judgment  absolute  rendered  for  the 
defendant.  Leave  to  appeal  to  the  Court  of  Appeals  should 
be  given  if  desired. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 
Ordered  accordingly. 
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HERMAN  ASENDORF,  Appellant,  against  HERMAN  MEYER, 

Respondent. 

(Decided  June  16th,  1879.) 

Where,  in  action  to  foreclose  a  mortgage,  the  whole  amount  of  principal  and  inter- 
est was  claimed  to  be  due  on  account  of  the  failure  of  the  mortgagor  to  pay  a 
certain  instalment  of  interest  within  twenty  days  after  it  became  due,  and  the 
answer  alleged  as  an  excuse  for  the  non-payment  of  the  instalment  of  interest 
that  there  had  been  a  parol  agreement  between  the  mortgagor  and  mortgagee, 
by  which  it  was  agreed  that  the  mortgagor  should  have  twenty  days'  additional 
time  in  which  to  pay  it,  and  that  the  mortgagee  should  call  at  the  mortgagors 
place  of  business  to  get  it,  and  that  at  such  appointed  place  and  time  of  payment 
the  mortgagor  had  the  money  ready,  but  no  actual  tender  of  the  interest  had  ever 
been  made,  and  the  defendant  did  not,  in  his  answer,  tender  the  amount  of  in- 
terest due  nor  pay  it  into  court  :  Held,  that  even  although  the  failure  to  pay  the 
interest  was  so  excused  that  the  court  would  not  decree  payment  of  the  whole 
principal  sum  ;  that  the  plaintiff  was  entitled  to  a  judgment  of  foreclosure  for  the 
amount  of  interest  due,  and  under  the  circumstances  ought  to  be  allowed  costs. 

In  an  action  to  foreclose  a  mortgage,  where  only  a  part  of  the  sum  secured  by  it  is 
due  and  payable  at  the  commencement  of  the  suit,  the  court  may  make  a  decree 
of  sale  to  cover  not  only  that  sum  but  also  such  other  sums  as  may  be  due  at  the 
time  of  making  the  decree. 

APPEAL  from  a  judgment  in  favor  of  the  defendant,  en- 
tered upon  report  of  William  H.  Van  Cott,  referee,  to  hear 
and  determine  the  issue. 

This  action  was  brought  to  foreclose  a  mortgage  on  land 
on  account  of  non-payment  of  the  principal,  due  at  the 
option  of  mortgagee  at  the  expiration  of  twenty  days  after 
default  in  payment  of  interest. 

The  defense  was,  that  at  the  time  the  interest  fell  due  the 
mortgagor  and  mortgagee  mutually  agreed  that  the  interest 
should  l)e  paid  twenty  days  thereafter  at  the  place  of  busi- 
ness of  the  mortgagor,  and  that  at  that  time  and  place  the 
mortgagor  was  ready  and  willing  to  pay,  but  that  no  demand 
was  made. 

Henry  Bischoff,  Jr.,  £  Wm.  C.  Clifford,  for  appellant. 
John  E.  Ward,  for  respondent. 
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VAN  HOESEN,  J. — On  the  1st  day  of  July,  1877,  the  in- 
terest fell  due  on  a  mortgage  made  by  the  defendant  to  the 
plaintiff.  On  that  day  the  defendant,  under  a  clause  in  the 
mortgage,  had  the  privilege  of  paying  an  instalment  of 
81000  on  the  principal  of  the  mortgage.  He  paid  that 
instalment,  but  did  not  pay  the  interest.  He  asked  indul- 
gence, and  requested  the  plaintiff  to  call  again  for  the  inter- 
est. There  was  a  conflict  of  testimony  at  the  trial,  as  to 
whether  the  plaintiff  agreed  to  call  a  second  time  for  the  in- 
terest, the  plaintiff  denying  that  he  so  agreed,  and  some 
witnesses  for  the  defendant  saying  that  when  invited  to  call 
again  in  twenty  days  the  plaintiff  answered,  "  All  right." 
The  plaintiff  did  not  call  a  second  time,  and  the  interest 
being  unpaid  on  the  25th  day  of  July,  he  then  began  this 
action  of  foreclosure,  not  only  for  the  interest  but  also  for 
the  principal,  which  latter  he  contends  became  due,  under  the 
terms  of  the  mortgage,  by  reason  of  the  failure  of  the  defend- 
ant to  pay  the  interest  within  twenty  days  after  July  1st. 
The  mortgage  does  contain  a  provision  that  the  principal 
shall,  at  the  option  of  the  plaintiff,  become  presently  due 
and  payable  if  the  interest  be  in  arrear  for  twenty  days.  The 
defendant  offered  to  pay  the  interest  and  the  costs  which 
had  accrued  before  he  served  his  answer,  but  he  has  not  paid 
the  money  into  court,  nor  does  the  answer  allege  that  he  is 
ready  and  willing  to  pay  what  is  undeniably  due — the  inter- 
est payable  on  the  1st  of  July.  The  case  of  the  defendant 
is  founded  upon  a  misconception  of  the  law.  It  is  not,  nor 
lias  it  ever  been,  the  law  of  New  York,  that,  in  order  to 
recover  on  a  note  made  payable  at  a  particular  place,  a  de- 
mand at  that  place  should  be  averred  or  proved.  (3  Kent 
Comm.  Marg.  p.  97  ;  Hills  v.  Place,  48  N.  Y.  523.)  If  the 
maker  were  ready  to  pay  at  the  time  and  place  specified  in 
the  note  it  is  matter  of  defense,  which  may,  under  certain 
circumstances,  discharge  him  from  interest  and  costs.  (H'dh 
v.  Place,  above  cited.)  In  order  to  save  himself  from  interest 
and  costs,  the  maker  must  pay  the  money  into  court,  and 
allege  in  his  answer  the  fact  of  such  payment.  (Hills  v. 
Place,  5  Abb.  N.  S.  18  ;  Roosevelt  v.  Bull's  Head  Bank,  45 
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Barb.  584 ;  Roosevelt  v.  N.  Y.  ft  Harlem  R.  R.,  45  Barb.  556.) 
Conceding  that  there  was  a  valid  contract  between  the  par- 
ties to  this  suit  for  a  demand  of  the  interest  at  the  defend- 
ant's saloon,  the  making  of  such  a  demand  was  not,  as  the 
referee  and  the  counsel  for  the  defendant  suppose,  a  condi- 
tion precedent  to  the  plaintiff's  right  of  action.  Theie  can 
be  no  greater  error  than  to  say  that  the  plaintiff  was  not  en- 
titled to  judgment  on  the  evidence  for  his  interest,  and  I 
think  it  clear  that  he  was  entitled  to  judgment  upon  the 
pleadings.  The  answer  admits  the  interest  to  be  due,  and  as 
there  is  no  plea  of  tender,  and  as  the  money  was  not  paid 
into  court,  the  plaintiff  should  have  had  judgment  for  the 
interest  and  his  costs. 

But  there  was  never  any  valid  contract  for  the  change  of 
the  place  at  which  the  interest  was  payable.  The  law  made 
it  the  duty  of  the  defendant  to  seek  out  the  plaintiff  for  the 
purpose  of  paying  him.  Throwing  aside  the  objection  that 
the  defendant  attempted  to  graft  a  parol  agreement  upon  an 
instrument  under  seal,  there  is  this  conclusive  answer  to  his 
contention :  There  was  no  consideration  for  the  alleged 
agreement  to  change  the  place  of  payment.  (  Vilas  v.  Jones, 
I  N.  Y.  286,  289;  Bonafous  v.  Rybot,  3  Burrows,  1370.) 

It  is  unnecessary  to  pursue  the  matter  further,  for  there 
is  no  doubt  of  the  plaintiff's  right  to  a  judgment  for  the  in- 
terest at  least.  Indeed,  in  view  of  the  fact  that  in  Noyes  v 
Clark  and  in  Lynch  v.  Cunningham,  the  cases  cited  by  the 
defendant's  counsel,  the  court  required  the  mortgagor  to  pay 
the  amount  due  before  it  stayed  the  mortgagee  from  pro- 
ceeding to  take  advantage  of  the  failure  to  make  the  ten- 
der which  the  mortgagor  ought  to  have  made,  it  is  difficult 
to  understand  how  the  referee  and  the  counsel  could  have 
fallen  into  the  error  of  supposing  that  the  mortgagor  was 
excused  from  paying  what  he  admitted  he  owed. 

There  is  another  question  in  the  case,  and  that  is,  whether 
the  plaintiff  should  be  stayed  from  enforcing  the  collection  of 
the  principal  of  the  mortgage  ?  The  rule  is,  that  the  court  will 
interfere  where  the  mortgagee  does  anything  to  prevent  the 
mortgagor  from  tendering  the  interest  in  time,  or  where  the 
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mortgagor  has  made  an  honest  but  unsuccessful  effort  to  find 
the  mortgagee  and  tender  him  the  money. 

In  Hale  v.  Payton  (60  N.  Y.  233)  the  mortgagee  was  out 
of  the  State,  and  had  no  agent  in  the  State  authorized  to  re- 
ceive the  interest,  and  the  court  held,  that  under  those  cir- 
cumstances the  principal  need  not  be  paid.  In  No  yes  v.  Clark 
(7  Paige,  179)  there  was  a  conspiracy  to  prevent  the  mort- 
gagor from  finding  out  who  was  the  owner  of  the  mortgage. 
The  chancellor  stayed  the  collection  of  the  principal.  But 
the  mortgagee  cannot  be  stayed,  unless  fraud  or  improper 
conduct  can  be  proved  upon  him,  said  Judge  Grover  in  Ben- 
nett v.  Stevenson  (53  N.  Y.  508). 

In  Lynch  v.  Cunningham  (G  Abb.  Pr.  94)  Judge  Davies 
said  that  the  defendant  could  obtain  a  stay  where  lie  had 
made  efforts  to  find  the  mortgagee  on  the  3d,  and  had  actu- 
ally tendered  on  the  4th  interest  which  became  due  on  the 
1st.  The  learned  justice  placed  his  decision  on  the  ground 
that  the  mortgagor  had  been  prevented  by  accident  or  mis- 
take from  carrying  out  his  intention  of  paying  the  interest  in 
time.  In  this  case  I  find,  upon  a  careful  reading  of  the  tes- 
timony, that  there  is  no  ground  for  charging  bad  faitli  upon 
Asendorf,  the  plaintiff.  The  most  that  can  be  said  is.  that 
the  defendant  supposed  that  the  plaintiff  would  call  on  him 
a  second  time  for  the  interest.  The  so-called  agreement,  as 
proved  by  the  defendant,  was  simply  this  :  The  defendant 
said,  on  July  2d,  "  The  interest  I  will  pay  him  in  twenty 
days  after,  here."  The  plaintiff  said,  "All  right."  This  is 
the  whole  contract.  Now,  no  fair-minded  man  will  question 
that  the  plaintiff  may  have  understood  that  observation  of 
the  defendant  to  mean  that  he  would  pay  the  interest  if  an 
indulgence  was  given  him  for  twenty  days.  The  answer, 
"All  right,"  may  well  have  been  intended  to  express  the 
plaintiff's  willingness  to  give  the  solicited  time.  That  the 
plaintiff  had  no  sharp  practice  in  contemplation  is  evidenced 
by  this,  that  he  did  not  sue  until  the  25th  of  July,  though  he 
promised  an  indulgence  of  not  more  than  twenty  days.  The 
sole  claim  to  relief  that  I  can  discover  is,  that  the  defendant, 
intending  to  pay,  was  mistaken  as  to  the  place  of  payment. 
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The  plaintiff  is  free  from  blame.  Under  the  circumstances,  if 
the  case  were  before  us  unencumbered  by  the  judgment,  i 
.should  be  inclined  to  stay  the  collection  of  the  principal  of 
the  mortgage.  But,  as  we  intimated  at  the  argument,  the 
interest  now  due  must  be  paid.  If,  by  reason  of  the  failure 
to  pay  interest  accruing  since  the  beginning  of  the  suit,  the 
plaintiff  has  now  the  right  to  claim  the  principal,  he  mny  in 
this  action  obtain  relief.  {Malcolm  v.  Allen,  53  N.  Y.  448  ; 
2  R.  S.  193,  sees.  161-166  ;  Ferguson  v.  Ferguson,  2  N.Y.  364.) 
The  judgment  should  be  reversed, with  costs  to  the  plaintiff. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 
Judgment  reversed,  with  costs  to  the  plaintiff. 


JAMES  S.  WIGHTMAN,  Respondent,  against  JOHN  C.  OVEE- 
HISEK,  Appellant. 

(Decided  June  16,  1879.) 

Where  a  witness  has  testified  from  his  own  recollection  to  certain  transactions  in 
which  he  took  part,  e.  </.,  interviews  between  himself  and  ths  defendant,  a  writ- 
ten memorandum  of  such  transactions  kept  by  him,  and  the  entries  in  which  were 
made  at  the  time  of  the  occurrence  of  the  transactions,  cannot  be  put  in  evidence 
to  corroborate  or  support  the  testimony  of  the  witness,  and  the  allowance  in  evi- 
dence of  such  a  memorandum  is  an  error  for  which  the  judgment  will  be  re- 
versed, and  the  appellate  court  will  not  consider  the  evidence  in  the  case  for  the 
purpose  of  determining  whether  the  exclusion  of  the  written  memorandum 
would  have  changed  the  result. 

APPEAL  from  a  judgment  of  the  general  term  of  the 
Marine  Court  of  the  city  of  New  York  affirming  a  judgment 
of  that  court,  entered  on  the  report  of  a  referee  to  hear  and 
determine  the  issues. 

The  facts  are  stated  in  the  opinion. 

G-ranville  P.  Hawes,  for  appellant. 

S.  K.  $-  G-.  B.  Wightman,  for  respondent 
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LAKKEMOBE,  J. — Plaintiff  sues  to  recover  for  his  services 
as  an  architect,  in  pursuance  of  a  contract  alleged  to  have 
been  made  with  defendant  May  14th,  1874.  Plaintiff  testi- 
fied to  his  employment  at  the  time  stated,  and  his  perform- 
ance of  services  until  notified  by  the  defendant  that  they 
were  no  longer  required.  The  defendant  denied  the  con- 
tract, and  offered  proof  to  sustain  his  view  of  the  case. 
After  the  defendant  had  closed  his  case  plaintiff  was  allowed, 
under  defendant's  exception,  to  introduce  in  evidence  his 
diary  or  memorandum  book  for  the  year  1874.  He  had  pre- 
viously testified  from  personal  recollection  as  to  all  the  ma- 
terial facts  of  which  it  contained  a  record  ;  and  if  the 
exception  to  the  admission  of  this  diary  as  evidence  is  well 
taken,  it  will  be  unnecessary  to  consider  the  other  points 
raised  on  this  appeal. 

It  appears  to  be  a  well  settled  principle  of  law  that  en- 
tries or  memoranda  of  transactions  made  by  a  witness  are 
admissible  only  when  the  memory  of  the  witness  is  at  fault. 
If  he  can  refresh  his  memory  by  an  inspection  of  the  writing, 
and  then  testify  from  personal  recollection,  the  written  data 
will  be  excluded  from  evidence.  (Hahey  v.  Sinsebaugh,  15 
N.  Y.  485;  Unwell  v.  Hudson  R.  R.  Co.,  17  N.  Y.  134  ;  G-uy 
v.  Mead,  22  N.  Y.  462 ;  Marcly  v.  Shulta,  29  N.  Y.  346  ; 
Brown  v.  Jones,  46  Barb.  400 ;  Driggs  v.  Smith,  45  How.  447  ; 
Flood  v.  Mitchell,  68  N.  Y.  507.) 

These  authorities  fully  establish  the  theory  contended 
for  by  appellant's  counsel,  and,  in  my  judgment,  present  a 
fatal  objection  to  the  judgment  appealed  from. 

The  counsel  for  the  respondent  argued  that  the  testimony 
above  referred  to,  even  if  incompetent,  was  immaterial,  and 
could  not  have  influenced  the  decision.  How  can  this  be 
ascertained  or  determined  from  the  record  before  us  ?  The 
referee  finds  as  a  conclusion  of  fact  that  a  contract  was  made 
between  the  parties  in  May,  1874.  In  reaching  this  conclu- 
sion he  unquestionably  relied  upon  plaintiff's  testimony,  and 
to  what  extent  he  was  influenced,  or  it  was  corroborated  by 
inspection  of  the  "  diary,"  is  a  matter  that  cannot  be  deter- 
mined on  appeal.  The  memoranda  complained  of  bore  refer- 
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ence  not  only  to  dates,  but  to  facts  in  connection  with  the 
dates.  Take,  for  instance,  the  entry  under  May  14th : — 
"  Called  at  Overhiser's;  talked  about  three  houses  at  Har- 
lem." 

"Friday,  15th.  Overhiser  called;  plans  for  Harlem  of 
three  houses." 

Thus,  it  appears  that  plaintiff,  having  testified  from  per- 
sonal recollection  of  a  fact,  was  subsequently  allowed  to 
offer  written  memoranda  made  by  himself  to  corroborate  his 
own  testimony.  This,  I  think,  was  error  for  which  the 
judgment  obtained  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

VAN  BRUNT  and  BEACH,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  the  event. 


JOSEPH  DIXON  et  al.  Appellants,  against  ALFRED  E.  BEACH, 
Respondent. 

(Decided  June  Kith,  1879.) 

Where  upon  a  motion  to  vacate  an  order  of  arrest  the  proceedings  of  the  board  of 
trustees  of  a  private  corporation  were  material,  and  the  sworn  official  records  of 
the  trustees'  meetings  were  introduced  by  the  defendant  and  were  attacked  by  the 
plaintiff,  mainly  by  his  own  unsupported  affidavit,  as  having  been  fabricated  and 
falsified, — Held,  that  however  strongly  the  plaintiff's  evidence  on  this  point 
might  be  supported  on  a  trial  of  the  issues,  the  court,  upon  a  motion  to  vacate  the 
order  of  arrest,  were  bound  to  rely  upon  the  sworn  official  records. 

Where  the  plaintiff,  being  the  owner  of  certain  corporate  stock,  had  executed  an 
assignment  of  such  stock  to  the  corporation,  together  with  a  power  of  attorney  to 
the  president  thereof  to  make  all  necessary  transfers  on  the  company's  books, 
and  the  defendant  as  such  president  made  endorsements  on  the  plaintiff's  certifi- 
cate of  stock  which  was  in  the  possession  of  the  company,  for  the  purpose  of 
effecting  such  transfer,  and  the  plaintiff  subsequently  sued  the  defendant  for  the 
conversion  of  such  stock,  and  on  a  motion  to  vacate  an  order  of  arrest  which 
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he  had  obtained  admitted  that  he  had  executed  the  assignment  and  power 
of  attorney,  and  that  he  had  hastily  glanced  over  it  before  executing  it,  and  had 
then  had  full  opportunity  for  examining  it,  but  alleged  that  false  representations 
had  been  made  to  him  as  to  the  contents  thereof  :  held,  that  upon  the  motion  to 
vacate  an  order  of  arrest  the  plaintiff  must  be  held  bound  by  written  agreements 
signed  by  him  after  full  opportunity  for  examination,  and  that  as  these  papers 
showed  that  the  acts  of  the  defendant  in  regard  to  the  stock  certificates  had  been 
only  according  to  the  authority  given  him  by  the  plaintiff  that  the  order  of  arrest 
should  be  vacated. 

APPEAL  from  an  order  made  by  this  court  at  special 
term,  vacating  an  order  of  arrest. 

The  facts  are  stated  in  the  opinion. 

H.  C.  Gardiner,  for  appellants. 
R.  B.  McMaster,  for  respondent. 

BEACH,  J. — The  action  was  brought  to  recover  damages 
for  the  alleged  conversion  by  the  defendant  of  stock  shares 
of  the  Broadway  Underground  Railway,  claimed  to  have 
originally  belonged  to  the  plaintiff  Dixon,  he  having,  in  Jan- 
uary, 1879,  assigned  to  his  co-plaintiff  Reynolds  a  portion  of 
all  claims  and  demands  held  by  him  against  the  defendant 
for  the  alleged  conversion.  The  defendant  was  the  president 
and  a  trustee  of  said  corporation  from  its  organization, 
having  been  chosen  at  the  first  meeting  of  the  trustees,  held 
September  2d,  1808,  when  the  plaintiff  Dixon  was  also 
elected  secretarv,  having  succeeded  to  the  rights  of  J. 

«.'    *  O  O 

Netto  Burns,  one  of  the  grantees  named  in  the  Act  of  the 
Legislature,  passed  June  1st,  1868,  which  was  the  inception 
of  the  existing  corporation.  By  this  act  the  grantees  named 
were  given  liberty  to  organize  as  a  corporation  under  the 
law  of  February  18th,  1848,  which  was  done  in  August, 
1868,  under  the  name  of  the  "  Beach  Pneumatic  Transit 
Company,"  and  certificates  filed  in  the  offices  of  the  clerk  of 
the  city  and  county  of  New  York  and  the  Secretary  of 
State.  At  a  meeting  of  the  grantees  held  August  26th, 
1878,  the  plaintiff  Dixon,  acting  as  secretary,  was  named  as 
one  of  the  trustees  of  the  corporation  and  one  of  the  persons 
to  execute  the  needful  certificates.  Resolutions  were  then 
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passed  for  the  payment  to  the  original  grantees  or  their 
assigns  of  five  millions  paid-up  stock  of  the  corporation  (for 
the  transfer  of  their  powers  and  privileges),  two  millions 
thereof  to  be  held  by  the  president  for  the  benefit  of  the 
organization,  the  balance  to  be  apportioned.  It  was  further 
resolved,  that  no  actual  issue  of  apportioned  stock  should 
take  place  until  the  trustees  so  determined,  but  certificates 
should  be  issued  to  the  grantees  of  the  apportionment  and 
the  number  of  shares  to  each.  For  a  part  of  the  apportion- 
ment to  the  plaintiff  Dixon  a  certificate  of  1765  shares, 
numbered  16,  was  filled  in  with  his  name,  which  remains  in 
the  company's  stock-book,  and  appears  never  to  have  been 
in  his  manual  possession.  He  remained  secretary  of  the 
company  from  its  organization  until  September,  1878.  By 
a  written  instrument  under  seal,  executed  by  him  and  the 
defendant  and  one  Bernard  Kelly,  they  severally  sold, 
assigned  and  transferred  to  the  company  the  stock  standing 
in  their  several  names,  and  appointed  the  president  of  the 
company  their  individual  attorney  to  make  the  necessary 
transfers,  each  reserving  one  hundred  shares  of  the  stock, 
Under  this  ample  authority  on  the  same  date  the  defendant, 
as  president  of  the  corporation,  endorsed  upon  the  back  of 
the  certificate  number  16  an  assignment  of  the  stock  to  the 
company,  less  the  reserved  one  hundred  shares,  and  the  then 
secretary  of  the  company,  F.  C.  Beach,  endorsed  upon  the 
face  of  the  certificate,  under  date  of  October  5th,  its  cancel- 
lation purporting  to  be  by  order  of  the  president  and  trus- 
tees. The  above  facts  constitute  the  claimed  conversion 
for  which  the  defendant  was  arrested  in  the  action.  The 
arrest  was  vacated  on  motion  by  the  court  below,  and  this 
appeal  on  behalf  of  the  plaintiff  is  from  that  order. 

It  is  needless  to  consider  in  deciding  this  appeal  the 
plaintiff  Dixon's  transfer  of  his  stock,  made  by  the  instru- 
ment dated  May  12th,  1872,  and  the  proceedings  under  it, 
because  the  same  was  canceled  by  the  resolution,  passed 
April  26th,  1873,  at  a  meeting  of  the  trustees  attended  by 
him..  The  fact  of  such  occurrence  seems  to  be  without 
weight  save  as  affecting  the  probability  of  the  subsequent 
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and  similar  proceeding,  and  it  is  sufficient  to  remark  upon 
the  allegations  of  the  plaintiff's  affidavit,  alleging  discrepan- 
cies in  dates,  the  falsification  and  fabrication  of  the  minutes 
of  meetings  of  the  trustees,  that  the  attacks  upon  the  record 
rest  mainly  upon  the  unsupported  affidavit  of  the  plaintiff 
Dixon  ;  and  however  strongly  he  may  be  supported  by  other 
evidence  upon  a  trial  of  the  issues,  we  are  bound  in  this 
proceeding  to  rely  upon  the  sworn  official  records  of  the 
trustees'  meetings. 

The  plaintiff  Dixon  became  a  stockholder  in  the  company 
by  virtue  of  his  proprietary  interest  in  its  franchise  and 
property,  and  not  from  the  issuing  of  any  certificate  of 
stock,  which  is  a  mere  evidence  of  that  interest  and  its  ex- 
tent. (Burr  v.  Wilcox,  22  N.  Y.  R.  551  ;  Agricultural  Bank 
v.  Burr,  24  Maine  R.  256 ;  Ellis  v.  Bridge  Proprietors,  2 
Pick.  243.)  Under  this  principle  the  discussion  of  the 
questions  relative  to  the  certificate  and  its  delivery  is  un- 
necessary, though  it  seems  from  the  record  that  the  plaintiff 
never  had  it  in  manual  possession/  His  rights  as  a  stock- 
holder could  not  be  prejudiced  by  the  unauthorized  act  of 
any  one,  and  the  transfer  of  his  shares,  whether  or  not  repre- 
sented by  a  certificate  under  the  authorities  cited,  could 
only  be  made  by  himself  or  his  agent  duly  authorized,  and  in 
accordance  with  the  by-laws  of  the  corporation  upon  that 
subject,  if  any  existed,  and  if  not,  in  some  method  legally 
producing  a  transfer  of  his  interest.  The  first  statement 
endorsed  upon  the  certificate,  which  is  claimed  by  the  ap- 
pellant to  have  destroyed  its  utility  and  value,  is  the  one 
signed  by  the  defendant  as  president  of  the  company,  cer- 
tifying that  the  shares  are  of  the  stock  relinquished  to  the 
company  by  the  instrument  of  March  12th,  1872,  which 
bears  the  signature  and  seal  of  the  plaintiff  Dixon  individ- 
ually and  as  assignee  and  attorney  of  three  other  persons. 
Whether  or  not  the  certificate  was  in  being  at  that  date 
is  immaterial,  for  the  transfer  was  afterwards  annulled  ;  and 
were  the  plaintiffs  right  to  stock  certificates  or  the  claimed 
conversion  by  the  defendant  evidenced  only  by  that  fact 
further  litigation  of  this  action  would  be  useless,  for  the 
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corporation  in  proper  proceedings  might  be  compelled  to 
issue  a  new  certificate.  For  that  reason  the  plaintiff's  rights 
and  the  defendant's  liability  must  depend  upon  the  instru- 
ment dated  January  27th,  1877,  and  the  second  endorse- 
ment upon  the  certificate  under  that  date.  Granting,  for 
the  purpose  of  the  argument,  that  the  stock  was  issued  to 
the  plaintiff  Dixon,  and  that  fact  under  the  circumstances  to 
include  in  law  a  sufficient  delivery,  the  execution  by  him  of 
the  instrument  of  that  date  fully  warrants  the  disposition 
of  the  motion  made  by  the  learned  justice  in  the  court 
below.  By  it  the  plaintiff  Dixon  sold  his  stock  to  the  cor- 
poration, except  one  hundred  shares,  appointing  the  presi- 
dent of  the  company  (the  defendant  Beach)  his  attorney  to 
make  all  necessary  transfers  upon  the  books.  He  admits 
signing  the  paper  and  returning  it  to  the  defendant,  adding 
that  he  hastily  glanced  over  it.  Whatever  representations 
may  have  been  made  to  him  at  that  time  of  its  contents,  even 
though  false,  would  be  immaterial  under  this  admission.  He 
had  it  in  his  possession,  with  full  opportunity  for  examin- 
ation before  signing  and  executing  it ;  thereafter,  he  is  held 
to  its  contents  and  effect.  This  inspection,  however  slight, 
in  no  degree  impairs  its  efficacy  or  validity.  The  second  en- 
dorsement upon  the  stock  certificate  is  of  the  same  date,  and 
was,  presumably,  then  made.  From  its  face  it  was  executed 
by  the  defendant  under  the  authority  given  by  the  assign- 
ment, and  transfers  to  the  corporation  sixteen  hundred  and 
seventy-five  shares  of  the  plaintiff  Dixon's  stock,  being 
signed  by  the  defendant  as  president  and  Dixon's  attorney. 
This  is  an  exercise  of  the  precise  authority  conferred  by  the 
paper  of  January  27th,  1877,  upon  the  president  of  the  com- 
pany, and  had  it  been  executed  by  him  individually  would 
have  been  beyond  his  power  and  ineffectual.  The  principle 
that  an  act  done  by  an  officer  of  a  corporation,  to  be  official, 
must  be  within  the  scope  of  his  power  in  transacting  the 
business  of  the  corporation,  is  undoubted,  and  has  been  often 
affirmed  in  a  class  of  cases  where  it  was  sought  to  bind  the 
corporation  by  such  acts.  (The  Fulton  Bank  v.  N.  Y. 
and  Sharon  Canal  Company,  4  Paige,  127  ;  Boom  v.  City  of 
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Utiea,  2  Barb.  104.)  But  the  question  of  corporate  liability 
does  not  arise  here.  The  power  conferred  by  the  plaintiff 
Dixon  was  to  the  president  of  the  Broadway  Underground 
Railway  Company,  and  was  executed  by  that  official  as  the 
plaintiff  Dixon's  attorney,  and  he  is  estopped  by  his  own 
authorization  from  claiming  that  the  instrument  signed  in 
accord  with  the  power  delegated  by  him  imposed  a  personal 
responsibility  upon  that  official,  and  also  of  questioning  the 
power  to  do  an  act  the  performance  of  which  he  himself 
authorized  and  requested. 

Whatever  evidence  may  be  given  upon  the  trial  of  the 
action  affecting  these  views  and  changing  the  legal  results 
of  the  acts  appearing  by  the  records  to  have  been  done 
under  the  authorization  of  written  instruments,  it  is  suffi- 
cient that  their  present  existence  substantially  unexplained 
made  the.  order  of  the  court  below  vacating  the  order  of 
arrest  eminently  proper,  and  it  s'liould  be  affirmed. 

JOSEPH  F.  DALY  and  VAN  BIIUNT,  JJ.,  concurred. 
Order  affirmed. 


MARY  J.  BRADLEY,  AS  ADMINISTRATRIX,  &c.,  OF  JAMES 
BRADLEY,  Respondent,  against  THE  SECOND  AVENUE 
RAILROAD  COMPANY,  Appellant. 

(Decided  June  16th,  1879.) 

In  an  action  against  a  horse-railroad  company  to  recover  damages  for  negligence 
in  driving  over  the  plaintiff's  intestate,  the  driver  of  the  car  by  which  he  had 
been  injured  testified  that  at  the  time  of  the  alleged  negligent  driving  the- die- 
ceased  came  "  staggering.,  over  to  catch  the  horses  by  the  heacte  ;  lie  seemed  to 
me  to  b3  drunk,  but  I  could  not  say  positively  that  he  was."  Held,  that  this 
was  sufficient  evidence  of  intoxication  in  the  deceased  at  the  time  of  the  accident 
to  entitle  the  defendant  to  have  the  jury  instructed  as  to  the  eiM-t  of  such  intoxi- 
cation upon  the  plaintiff's  right  to  recover,  and  that  it  was  error  for  the  court  to 
refuse  to  charge  that  if  the  jury  believed  that  the  deceased  was  intoxicated',  and 
would  not  have  been  injured  had  he  been  sober,  the- plaintiff  could  uwt  recover. 
VOL.  VIII.— 19 
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APPEAL  from  a  judgment  of  this  court  entered  upon  a 
verdict  for  plaintiff,  and  from  an  order  denying  a  motion 
made  upon  the  minutes  for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Austen  Gr.  Fox  $•  Waldo  Hntchins,  for  appellant. 
William  E.  Coursen,  for  respondent. 

LARREMOR.E,  J. — This  action  was  brought  t«  recover 
damages  for  the  alleged  negligence  of  the  defendant's  ser- 
vants*in  causing  the  death  of  James  Bradley,  plaintiff's 
husband  and  intestate.  The  defendant  claimed  that  the 
intestate's  death  was  caused  by  his  own  carelessness  and 
negligence.  On  the  trial  the  driver  of  the  car  that  caused 
the  injury  testified  that  the  deceased  "  came  staggering  over 
to  catch  the  horses  by  the  heads ;  he  seemed  to  me  to  be 
drunk,  but  I  could  not  say  positively  he  was." 

At  the  close  of  the  trial  the  following  requests  to  charge 
were  made  by  the  counsel  for  the  defendant,  z.  e.,  "  that  if 
the  jury  believe  that  the  deceased  was  intoxicated  at  the 
time  of  the  accident,  and  that  his  intoxication  was  so  great 
that  it  rendered  him  incapable  of  a  vigilant  use  of  his 
faculties  and  senses  while  approaching  the  defendant's  track, 
the  jury  may  infer  that  the  deceased  was  guilty  of  negli- 
gence without  which  the  accident  would  not  have  hap- 
pe»ed,  and  they  must  find  a  verdict  for  the  defendant. 

"That  if  the  jury  believe  that  the  deceased  was  intoxi- 
cated, and  would  not  have  been  injured  had  he  been  sober, 
the  plaintiff  cannot  recover." 

The  court  refused  thus  to  charge,  and  to  such  refusal  the 
defendant's  counsel  duly  excepted. 

I  think  this  last  exception  well  taken.  As  there  was 
some  testimony  upon  the  question  of  Bradley's  intoxication 
at  the  time  of  the  accident,  the  defendant  was  entitled  to  a 
specific  charge  upon  that  subject. 

If  the  deceased  was  incapable  from  intoxication  of  using, 
and  did  not  use,  his  ordinary  faculties  of  care  and  caution  in 
crossing  the  street,  the  question  of  contributory  negligence 
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was  regularly  raised  and  presented.  (Ernst  v.  Hudson  R.  It. 
Co.,  39  N.  Y.  61  ;  Go-males  v.  N.  Y.  g  Hudson  R.  R.  Co.,  38 
N.  Y.  440 ;  Me  Call  v.  N.  Y.  Central  R.  R.  Co.,  54  N.  Y.  642  ; 
Weber  v.  Same,  58  N.  Y.  451.)  Certainly,  if  the  deceased  was 
intoxicated  at  the  time,  and  "  would  not  have  been  injured 
had  he  been  sober,"  the  jury  should  have  been  instructed  on 
reaching  such  a  conclusion  to  find  for  the  defendant. 

For  this  reason  I  am  of  opinion  that  the  judgment  ap- 
pealed from  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  abide  the  event. 

VAN  HOESEN  and  BEACH,  JJ.,  concurred. 

Judgment  reversed  and  a  new  trial  ordered,  with  costs 
to  abide. 


PATRICK  KELLY,  Respondent,  against  THE  LEHIGH  VALLEY 
COAL  COMPANY,  Appellant. 

(Decided  June  IGtli,  1879.) 

The  defendant  was  a  corporation  engaged  in  mining  coal,  which  it  shipped  over  n. 
railroad  having  a  terminus  at  Perth  Amboy  under  a  freight  contract  which 
bound  tbe  railroad  company  to  deliver  the  coal  on  board  boats  at  Perth  Ainboy, 
and  the  defendant  then  gave  to  the  persons  to  whom  it  wished  coal  delivered  orders 
for  the  delivery  of  coal,  directed  to  the  agent  of  the  railroad  company  at  Pert!) 
Amboy,  who  delivered  the  coal  on  board  of  the  boats  according  to  such  orders: 
Held,  that  the  railroad  company's  agent  was  not  the  agent  of  the  defendant,  and 
the  defendant  was  not  chargeable  with  his  acts,  or  bound  by  his  declarations  i»i 
the  delivery  of  coal  to  persons  to  whom  the  defendant  had  given  orders  there- 
for. And  Held  further, that  where  the  captain  of  the  plaintiff's  boat  having  received 
an  order  for  the  delivery  by  such  railroad  agent  at  Perth  Ainboy  on  board  of  the 
plaintiffs  boat  of  two  hundred  and  fifty  tons  of  coal,  and  knowing  that  she  \V;IK 
incapable  of  carrying  that  amount,  nevertheless  delivered  the  order  and  allowed 
such  railroad  agent  to  put  on  board  two  hundred  and  fifty-eight  tons,  and  the 
boat  in  consequence  thereof  sank  in  attempting  to  transport  it,  that  there  was 
negligence  on  the  part  of  the  captain  which  prevented  a  recovery  against  the- 
defendant  for  the  loss  of  the  boat. 

APPEAL  from  a  judgment  entered  upon  a  decision  of  tin 


292  COURT  OF  COMMON  PLEAS. 

Kelly  v.  The  Lehigh  Valley  Coal  Co. 

general  term  of  the  Maine  Court,  affirming  a  judgment  en- 
tered upon  the  verdict  of  a  jury  in  favor  of  plaintiff,  and 
from  an  order  denying  a  motion  for  a  new  trial  upon  the 
minutes. 

The  facts  are  stated  in  the  opinion. 

Augustus  Van  Wyck,  for  appellant. 
Edward  D.  McCarthy,  for  respondent. 

BEACH,  J. — The  plaintiff  was  owner  of  the  canal  boat 
John  Snyder,  Jr.,  and  in  May,  1877,  one  John  Hennesey 
was  her  captain.  The  defendant  is  a  foreign  corporation, 
organized  under  the  laws  of  Pennsylvania,  engaged  in  mining 
coal,  which  is  shipped  over  the  Lehigh  Valley  Railroad  to 
Perth  Amboy  in  the  State  of  New  Jersey,  passing  at  that 
point  from  the  cars  through  shoots  into  boats  for  water 
"transportation.  The  former  company  employs  the  latter  to 
carry  and  deliver  the  coal  for  a  stipulated  price  per  ton. 
The  deliveries  of  the  coal  upon  the  boats  are  regulated  in 
kind  and  amount  by  orders  issued  by  the  defendant  from  its 
office  in  New  York,  addressed  to  an  agent  of  the  railroad  at 
Perth  Amboy,  naming  the  boat,  the  consignee,  the  number 
of  tons  of  coal,  the  freight  price  per  ton,  the  place  of  desti- 
nation, also  specifying  that  the  captain  is  to  attend  the  guy, 
and  directing  the  boat  to  be  so  loaded.  In  the  case  at  b.ir 
an  order  substantially  in  the  above  terms,  dated  May  16th, 
1877,  was  given  to  the  captain  upon  his  application.  It  was 
addressed  to  E.  R.  Bulkley,  Perth  Amboy,  who  was  the 
shipping  agent  of  the  railroad  company,  and  not  in  the  em- 
ploy of  the  derenclant.  By  its  terms  the  boat  was  to  take 
two  hundred  and  fifty  tons  of  coal  consigned  to  parties  in 
Sing  Sing,  N.  Y.  On  the  day  following  the  plaintiff  stated 
to  the  person  in  charge  of  defendant's  office,  that  the  boat 
could  not  safely  carry  the  cargo  named,  arid  that  if  put  on, 
it  would  sink  her.  He  was  told  in  reply  that  the  boat  would 
be  held  responsible  to  carry  that  load,  and  he  rejoined,  "  I 
will  stop  it  if  I  possibly  can."  He  went  to  Perth  Amboy 
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the  evening  of  May  17th,  and  then  and  there  informed  Mr. 
Bulk-ley  of  the  boat's  inability  to  bear  two  hundred  and  fifty 
tons.  Another  interview  took  place  the  morning  of  May 
18th  between  the  plaintiff,  the  captain  and  Bulkier,  when 
an  advance  was  made  the  two  former  on  account,  of  the 
freight  money.  Nothing  definite  seems  to  have  been  said  at 
that  time  in  regard  to  the  number  of  tons.  The  loading 
began  the  morning  of  May  18th,  a»ad  two  hundred  and  fifty- 
eight  tons  of  coal  were  placed  on  the  boat.  The  captain 
was  in  charge  and  could  have  stopped  taking  on  coal  at  any 
time.  The  boat  sank  shortly  after  leaving  port.  This 
action  was  brought  to  recover  the  damage  resulting  from 
her  loss.  Judgment  was  entered  upon  a  verdict  given  in 
plaintiff's  favor,  from  which,  and  the  order  denying  the 
motion  made  for  a  new  trial  upon  the  minutes,  this  appeal 
was  taken. 

The  original  complaint  is  founded  upon  a  contract  ap- 
pearing to  have  been  made  in  the  State  of  New  Jersey.  The 
amendment  allowed  upon  the  trial  incorporated  in  it  the 
one  made  with  the  defendant  in  the  city  of  New  York.  The 
judgment  could  not  be  sustained  upon  the  former,  because 
the  Marine  Court  would  have  been  without  jurisdiction.  It 
does  not  clearly  appear  from  the  record  whether  or  not  the 
sinking  of  the  boat  was  within  this  State.  The  witnesses 
locate  the  place  about  nine  miles  this  side  of  Perth  Amboy, 
and  probably  in  the  sound  between  Staten  Island  and  New 
Jersey,  but  upon  which  side  of  the  filum  aquce  is  not  shown. 
That  boundary  of  tho  State  of  New  York  is  the  centre  of 
the  waters  between  those  territories.  (JFlie  People,  ^e.,  v. 
The  Central  Railroad  Co.  of  New  Jersey,  42  N.  Y.  288~.)  It 
is  therefore  impossible  to  determine  in  which  jurisdiction 
the  disaster  happened.  If  the  action  should  be  deemed  one 
ex  delicto  this  uncertainty  would  be  embarrassing,  but  I  am 
of  opinion,  that  it  is  upon  contract.  (Conaughty  v.  Nich- 
ols, 42  N.  Y.  83  ;  Harris  Ex.,  £c.,  v.  Todd,  Jr.,  16  Hun,  248.) 
The  jurisdiction  of  the  Marine  Court  can  therefore  be  main- 
tained only  upon  the  theory  that  the  suit  is  brought  upon 
the  contract  made  with  the  defendant  in  the  city  of  New 
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York  ;  but  if  so  upheld,  there  is  no  allegation  or  proof  of 
any  breach,  and  the  claim  would  resolve  itself  into  one  for 
negligently  overloading  the  boat,  unless  from  the  terms  of 
the  agreement  a  stipulation  not  to  load  beyond  two  hun- 
dred and  fifty  tons  may  be  implied.  Assuming  that  impli- 
cation to  be  admissible,  two  questions  are  presented. 

First.  Whether  the  defendant  is  chargeable  with  the 
acts,  or  bound  by  the  declarations  of  Bulkley,  to  whom  its 
order  was  addressed. 

Second.  Whether  the  participation  of  the  captain  in  the 
loading  of  the  boat  does  not  relieve  the  defendant  from  all 
liability. 

I  do  not  think  the  address  of  the  order  to  Bulkley  suffi- 
cient to  make  him  so  far  represent  the  defendant  as  to  bind 
it  by  his  acts  and  statements  testified  to  by  the  plaintiff. 
He  is  shown  by  the  defense  to  have'been  the  shipping  agent 
of  the  railway  company,  over  whose  road  the  coal  mined  by 
the  defendant  was  carried  to  Perth  Amboy  under  a  freight- 
ing contract,  which  included  placing  the  coal  on  boats  ;  it 
also  appears  that  he  never  was  in  the  defendant's  employ » 
and  in  no  wise  under  its  control.  It  would  be  impossible  to 
conclude  from  such  facts  that  he  had  any  authority  to  mod- 
ify the  order  issued  by  the  defendant,  or  in  any  way  to 
change  it  be}rond  the  power  therein  expressed. 

In  this  view,  the  case  briefly  stated  shows  a  contract 
made  by  the  captain  of  the  boat  to  carry  two  hundred  and 
fifty  tons  of  coal  from  Perth  Amboy  to  Sing  Sing,  with  the 
knowledge  on  his  part,  and  also  the  owner's,  that  the  boat 
would  sink  under  a  load  of  from  two  hundred  and  thirty 
to  two  hundred  and  forty-two  tons.  The  terms  of  this 
agreement  were  known  to  the  plaintiff  before  the  load- 
ing began,  and  having  been  plainly  advised  by  the  defend- 
ant's agent  of  its  intention  to  hold  the  boat  to  the  char- 
ter, it  rested  with  him  either  to  accept  or  decline  the 
freight.  He  was  at  Perth  Amboy  subsequent  to  this  noti- 
fication, and  before  any  coal  had  been  placed  on  board. 
The  boat  was  under  his  control  and  could  easily  have 
been  moved  from  alongside  the  railway  dock.  The  cap*- 
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tain  testifies  that  he  contracted  to  cany  two  hundred 
and  fifty  tons,  well  aware  of  the  utter  want  of  capacity  in 
the  boat  to  bear  any  amount  in  excess  of  two  hundred  and 
forty-two.  He  was  in  charge  while  the  lading-  progressed, 
and  received  without  objection,  or  even  enquiry,  two  hun- 
dred and  fiftv-eight  tons.  With  this  knowledge  he  was 

*>          o  o 

bound  to  inform  himself  of  the  quantity  received,  and  de- 
cline to  take  any  weight  endangering  the  boat.  This  lie  did 
not  do,  although  it  appears  from  the  evidence  that  such  in- 
formation was  readily  obtainable.  Neither  the  plaintiff  or 
himself  seem  to  have  taken  the  least  precaution  in  this  re- 
gard, and  from  that  neglect  the  loss  resulted.  In  any  view 
1  have  been  able  to  consider  the  evidence,  it  seems  to  me 
that' whatever  negligence  may  be  claimed  it  was  at  least 
mutual  as  to  the  parties  to  the  record  and  the  captain.  The 
defendant  is  thereby  relieved  from  liability. 

I  am  of  opinion  that  the  judgment  of  the  court  below 
should  be  reversed  and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 

LAKREMORE,  J.,  concurred! 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  events. 


HENRY  MEIGS,  JR.,  et  al.  Respondents,  against  MARKS  Ri- 
NALDO  et  al.  Appellants. 

(Decided  June  16th,  1879.) 

In  a  suit  to  foreclose  a  mortgage  on  real  estate,  an  order  to  show  cause  why  a  re- 
ceiver of  the,  rents  and  profits  should  not  be  appointed  and  an  injunction  against 
tiie  collection  of  them  l»y  the  mortgagor  until  the  decision  of  the  motion  was 
granted,  and  afterwards  a  stipulation  was  made  between  the  attorneys  of  the 
mortgagor  and  mortgagee  that  the  rent  then  due,  and  those  that  should  become 
due  prior  to  a  decision  of  the  motion,  should  be  collected  by  the  attorneys  for  the 
mortgagor  and  paid  to  the  receiver,  if  appointed,  but  otherwise  to  be  held  by 
tlieui.  The  receiver  was  appointed,  and  the  mortgagor's  attorneys  paid  him  the 
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rents  collected  by  them,  and  on  a  sale  of  the  property  under  a  decree  in  the  snit 
there  was  a  deficiency  greater  than  the  sum  fonnd  in  the  hands  of  the  receiver 
oil  his  accounting.  Within  four  months  after  the  granting  of  the  order  to  show 
cause,  a  petition  in  bankruptcy  was  filed  against  the  mortgagor,  under  which 
lie  was  adjudged  a  bankrupt,  and  a  deed  of  assignment  made  prior  to  the  ap- 
pointment of  the  receiver.  Held,  that  the  stipulation  by  the  attorneys  of  the 
mortgagor  was  not  in  contravention  of  any  provisions  of  the  Bankrupt  Act,  and 
that  the  assignee  in  bankruptcy  was  not  entitled  to  the  money  in  the  hands  of  the 
receiver,  but  that  the  mortgagee  was  entitled  to  have  it  paid  to  him  on  account  of 
he  deficiency  on  the  sale. 

APPEAL  from  an.  order  of  this  court  made  at  special 
term,  granting  a  motion  that  the  recei/er  pendents,  lite  pay  to 
the  plaintiffs  certain  rents  and  profits  collected  by  him. 

The  plaintiffs,  in  two  actions  brought  to  foreclose  mort- 
gages made  by  the  defendant  Rinaldo,  obtained  an  order  to 
show  cause  why  a  receiver  of  rents  and  income  should  not 
be  appointed  pedente  lite,  dated  August  19th,  1878,  by  which 
the  defendant  named  was  enjoined  from  collecting  or  inter- 
fering with  the  rents.  On  August  21st,  1878,  pending  the 
decision  of  the  motion,  the  attorneys  for  the  plaintiffs  and 
the  defendant  Rinaldo  stipulated  that  the  rents  and  income 
then  due,  and  to  become  due  prior  to  the  decision  of  the 
motion,  should  be  collected  by  the  defendant's  attorneys,  to 
be  paid  to  the  receiver,  if  appointed,  otherwise  to  be  held  by 
them.  The  collections  were  paid  to  the  receiver  in  accord- 
ance with  the  stipulation  and  the  provisions  of  the  order  ap- 
pointing him,  dated  December  2d,  1878.  The  defendant 
Rinaldo  was  adjudicated  a  bankrupt  September  17th,  1878, 
on  a  petition  filed  against  him  August  27th,  1878,  and  Morris 
Davis  appointed  assignee  in  those  proceedings  October  25th 
1878,  and  a  deed  of  assignment  of  the  bankrupt's  property 
and  effects,  dated  October  31st,  1878,  was  executed  by  the 
register  in  bankruptcy.  The  assignee  was  made  a  party- 
defendant  in  the  foreclosure  actions,  in  which  there  was  a 
deficiency  after  sales  of  the  mortgaged  premises  exceeding 
the  sum  found  in  the  receiver's  hands  in  passing  his  accounts. 
The  assignee  claimed  the  balance  in  the  receiver's  hands, 
alleging  that  the  stipulation  was  void,  having  been  procured 
to  obtain,  and  the  plaintiffs  thereby  having  obtained,  an 
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illegal  preference  over  the  bankrupt's  other  creditors.      The 
fund  was  ordered  paid  to  the  plaintiffs  or  their  attorneys  on 
account  of  the  deficiency  in  the  foreclosure  actions. 
The  assignee  in  bankruptcy  appealed  from  the  order. 

Michael  Jacobs,  for  appellants. 
Roe  $  Macklin,  for  respondents. 

BEACH,  J. — The  order  to  show  cause  and  injunction  was 
issued  nearly  a  month  prior  to  the  adjudication  in  bank- 
ruptcy and  more  than  two  months  before  the  appointment  of 
the  assignee.  The  bankrupt  could  not,  therefore,  without 
violating  the  injunction,  have  exercised  any  control  over  the 
income  of  the  mortgaged  property,  or  assigned  or  transferred 
it  in  contravention  of  the  provisions  of  the  Bankrupt  Act. 
The  stipulation  signed  by  his  attorneys  was  made  before  the 
adjudication  in  bankruptcy,  and  was  not  "a  pledge,  assign- 
ment, transfer  or  conveyance  "  of  any  part  of  the  bankrupt's 
estate  made  by  him  within  four  months  before  the  filing  of  the 
petition.  It  was  but  a  wise  precaution  to  insure  the  collec- 
tion of  the  rentals  and  likely  to  preserve  the  income  arising 
from  the  mortgaged  premises.  Had  the  stipulation  never  been 
made  no  change  would  have  resulted  to  the  receiver's  right 
to  the  rents,  and  his  title  to  them  in  no  wise  rested  upon  or 
flowed  from  it.  Without  it  he  would  have  collected  the 
rentals  accrued  between  the  date  of  the  injunction  and  his 
qualification.  Neither  is  the  stipulation  "an  assignment, 
gift,  sale,  conveyance  or  transfer  "  by  the  debtor  of  his  estate 
within  the  latter  portion  of  the  section  of  the  Bankrupt  Act 
under  consideration.  For  the  same  reasons  it  is  not  an  in- 
strument, either  made  by  the  insolvent  with  intent  to  give 
a  preference,  or  received  by  the  plaintiffs,  knowing  a  fraud 
on  the  act  was  intended.  No  evidence  of  such  intent  appears 
from  the  record. 

The  propriety  of  the  receiver's  appointment  is  con- 
ceded, and  his  right  to  the  rentals  came  from  that  appoint- 
ment, and  not  from  the  stipulation.  The  title  of  the  mort- 
gagor to  the  rents  was  subject  to  the  mortgage  and  all 
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incident  equities,  and  the  assignee  in  bankruptcy  could  take 
no  more  than  the  bankrupt  himself  possessed. 

The  case  of  Hayes  v.  Dickinson  (9  Hun,  277)  is  precisely 
in  point.  There  the  mortgagor  was  adjudicated  a  bankrupt 
prior  to  the  appointment  of  a  receiver  in  the  foreclosure 
action.  The  income  in  his  hands  at  the  accounting  was 
ordered  paid  to  the  mortgagee  in  reduction  of  the  deficiency, 
despite  the  claim  of  the  assignee  in  bankruptcy. 

The  order  should  be  affirmed. 

LARREMORE  and  VAN  HOESEN,  JJ.,  concurred. 
Order  affirmed. 


GEORGE  S.  DIOSSY  et  al.  Respondents,  ajainst  OLIVER  W. 
WEST,  IMPLEADED,  &c.,  Appellant. 

(Decided  June  16th,  1879. ) 

On  motion  to  vacate  an  order  of  a  judge  of  this  court  for  the  examination  of  a 
judgment  debtor  in  proceedings  supplementary  to  execution,  based  upon  a  judg- 
ment of  the  city  court  of  Brooklyn,  of  which  a  transcript  lias  been  filed  in  New 
York  county,  the  objection  of  the  judgment  debtor  that  the  judgment  was 
based  upon  a  determination  of  a  referee  which  was  outside  the  issues  referred  to 
him  cannot  be  considered. 

Even  if  on  such  motion  the  judgment  can  be  attacked,  the  court  will  not  hold  it 
void  for  want  of  jurisdiction  of  such  court  of  the  person  of  the  judgment  debtor, 
where  it  is  shown  that  he  appeared  in  the  action,  verified  the  answer  and  affi- 
davit of  merits,  and  testified  as  witness  upon  the  trial. 

Ferguson  v.  Crmoford  (70  N.  Y.  255),  distinguished. 

APPEAL  from  an  order  made  at  special  term  denying  a 
motion  to  vacate  an  order  for  examination  of  a  judgment 
debtor  and  for  other  relief. 

The  facts  sufficiently  appear  in  the  opinion. 

William  L.  Findley,  for  appellant. 
E.  New,  for  respondents. 

BEACH,  J. — The  supplementary  and  other  proceedings 
sought  to  be  vacated  by  the  defendant's  motion  in  the  court 
below,  from  whose  order  this  appeal  was  taken,  are  founded 
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upon  the  transcript  of  a  judgment  in  the  city  court  of 
Brooklyn,  filed  in  the  clerk's  office  of  the  city  and  county  of 
New  York.  Neither  the  formal  regularity  of  that  transcript 
nor  of  the  proceedings  taken  in  this  court  by  virtue  of  the 
filing  are  here  questioned.  The  argument  urged  in  behalf  of 
the  appellant  affect  only  the  judgment  of.  the  Brooklyn 
court,  claimed  void  for  want  of  jurisdiction,  because  the  ref- 
eree's report  was  outside  the  issue  referred,  and  the  defend- 
ants were  not  served  with  process  within  that  city.  The 
first  objection  cannot  be  raised  on  this  appeal,  and  would 
properly  have  been  presented  by  an  appeal  from  the  judg- 
ment of  the  city  court.  There  is  no  statute  conferring  upon 
this  court  the  authority  to  review  the  decisions  of  that  tribu- 
nal. It  is  apparent  from  the  record  here  that  the  judgment  is 
unappealed  from  and  unreversed.  The  other  objection  is 
answered  by  the  unquestioned  appearance  in  the  action  of 
the  appellant,  who  verified  the  answer,  affidavit  of  merits, 
and  was  a  witness  on  the  trial.  In  these  respects  the  cas-e 
at  bar  differs  materially  from  Ferguson  v.  Crawford  (70 
N.  Y.  R.  255),  where  the  defendant  was  allowed  to  show  the 
judgment  introduced  to  bind  him  was  based  upon  a  forged 
notice  of  appearance,  and  he  never  was  served  with  pro- 
cess or  appeared  in  the  action.  The  latter  case  does  not 
question  the  correctness  of  the  decision  in  Brown  v.  Nichols 
(42  N.  Y.  R.  26),  which  holds  that  the  judgment  of  the  city 
court  cannot  be  attacked  in  this  collateral  proceeding. 

The  authorities  are  numerous  that  the  judgment  could 
not  be  questioned  in  the  supplementary  proceedings,  and 
there  is  no  difference  between  so  doing  and  making  the 
motion  to  set  them  aside,  though  other  relief  is  sought 
germain  to  that  object  in  the  case  at  bar.  (The  People  v. 
Oliver,  66  Barb.  570 ;  ONeil  v.  Martin,  1  E.  D.  Smith,  404  ; 
Courtois  v.  Harrison,  1  Hilton,  109  ;  Saunders  v.  Hall,  2  Abb. 
Pr.  418.) 

The  order  should  be  affirmed. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
Order  affirmed. 


300  COURT  OF  COMMON  PLEAS. 


Kelso  v.  Lorillard. 


LEONORA  P.  KELSO,  Appellant,  against  Louis  L.  LORILLARD, 

Respondent. 

(Decided  July  15th,  1879.) 

A  testatrix  devised  all  her  real  estate  to  her  husband  for  life,  and  after  the  der.th 
of  her  husband  to  her  son  T.,  and  in  case  her  son  died  before  lie  became  twenty- 
one  years  of  age,  unmarried,  and  without  having  a  child  or  children,  and  her 
husband  should  have  died,  she  devised  to  her  sisters  L.  and  E.  the  estate  given  to 
her  by  her  mother,  and  in. case  either  of  said  sisters  died  without  leaving  a  child  or 
children  then  the  "  survivor  "  to  take  the  whole.  Held,  that  the  word  "  survivor  " 
as  so  used  in  the  will  meant  the  one  of  the  two  sisters  who  survived  the  other, 
and  did  not  refer  to  their  survival  of  the  death  of  the  testatrix,  and  that  on  the 
death  of  the  husband,  and  of  the  son  under  the  age  of  twenty-one,  au married  and 
childless,  and  of  E.,  one  of  the  sisters,  also  childless,  the  surviving  sister  took 
the  whole  estate. 

APPEAL  from  a  judgment  entered  upon  a  dismissal  of 
the  complaint  by  the  court  at  the  trial  of  the  action  at 
special  term. 

Tliis  was  an  action  for  specific  performance  of  a  contract 
for  the  purchase  of  land.  The  defense  was  that  the  plaintiff 
had  not  a  good  title  to  the  premises.  The  land  is  part  of 
the  estate  of  which  Louisa  W.  Cuming,  the  sister  of  the 
plaintiff,  died  seized  on  the  25th  of  August,  1869,  and 
which  she  derived  from  her  mother  by  devise. 

Mrs.  Cuming,  at  her  decease,  left  a  will,  in  which  she 
gave  all  her  real  and  personal  estate  to  her  husband  for 
life,  and  after  his  death  to  her  son  Thomas  Waring,  if  he 
should  live  until  twenty-one  years  of  age,  or  if  he  should 
marry  before  he  was  twenty-one  years  of  age  and  die  leaving  a 
child  or  children,  then  to  such  child  or  children. 

The  will  then  provides  as  follows : — 

"If  my  son  should  die  before  he  becomes  twenty-one 
years  of  age,  unmarried,  and  without  leaving  a  child  or  chil- 
dren, and  my  husband  should  have  departed  this  life,  the  i  1 
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give,  devise  and  bequeath  to  my  sisters  Leonora  P.  Van  At- 
werp  and  Estherina  M.  Fisher  all  the  estate  given  to  me  by 
my  mother,  of  every  nature  and  kind,  and  also  my  silver  and 
plated  ware  and  two  parlor  clocks,  to  be  equally  divided  be- 
tween them,  and  in  case  either  of  my  said  sisters  should  de- 
part this  life  without  leaving  a  child  or  children  then  the 
survivor  to  take  the  whole ;  or  in  case  of  the  death  of 
both  of  them,  each  leaving  a  child  or  children,  then  I  give, 
devise  and  bequeath  the  share  which  each  of  my  sisters 
would  have  been  entitled  to  if  living  to  her  child,  or  if  more 
than  one  child,  to  her  children,  to  be  equally  divided  between 
her  children  ;  or  if  either  of  said  sisters  should  depart  this 
life  without  leaving  a  child  or  children,  then  I  give,  devise 
and  bequeath  the  said  estate,  of  every  nature  and  kind,  to 
the  child,  or  if  more  than  one,  to  the  children  of  said  sister 
who  shall  depart  this  life  leaving  a  child  or  children — if  only 
one,  to  take  the  whole ;  if  more-  than  one,  to  be  equally 
divided  between  them." 

At  the  time  of  the  death  of  Mrs.  Cuming,  her  husband, 
her  son  and  her  sisters  Leonora  (the  plaintiff:)  and  Estherina 
were  living.  The  husband  of  the  testratrix  died  a  few  hours 
after  his  wife. 

Estherina  afterwards  married  William  R.  McCready,  and 
died  December  28th,  1859,  without  leaving  children,  and 
leaving  a  will  in  which  she  gave  all  her  real  and  personal 
property  to  her  husband,  who  is  still  living. 

The  son  of  the  testatrix  died  in  the  year  1860,  aged  ten 
years,  unmarried  and  without  issue. 

The  defendant  claims  that  Mrs.  McCready,  under  the  will 
of  Mrs.  Cuming,  took  an  estate  in  expectancy  of  one-half  of 
the  property,  which  passed  by  her  will  to  her  husband. 

The  court  below  placed  this  construction  upon  the  will 
of  Mrs.  Cuming,  and  dismissed  the  plaintiff's  complaint,  and 
from  the  judgment  thereupon  rendered  this  appeal  is  taken. 

Thomas  E.  Stewart,  for  appellant. 
Cr.  Tillotson,  for  respondent. 
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VAN  BRUNT,  J. — It  is  an  elementary  principle  in  the 
construing  of  a  will  that  the  intention  of  the  testator  is  the 
first  and  great  object  of  enquiry,  and  that  for  the  purpose  of 
ascertaining  such  intention  we  are  not  confined  to  the  par- 
ticular clause  in  question,  but  gather  the  same  from  the 
whole  instrument.  Applying  this  rule  of  construction  to 
the  will  in  question,  it  would  seem  to  be  evident  that  Mrs. 
Cuming  intended  that,  in  case  her  son  died  without  issue, 
under  age,  the  property  which  she  derived  from  her  mother 
should  not  be  diverted  from  her  mother's  family.  She  there- 
fore provides,  that  if  her  son  should  die  before  he  becomes 
twenty-one  years  of  age,  unmarried,  and  without  leaving  a 
child  or  children — her  husband  being  then  dead — that  the 
estate  given  to  her  by  her  mother  should  go  to  her  two  sis- 
ters, to  be  equally  divided  between  them,  and  in  case  either 
of  her  sisters  should  depart  this  life  without  leaving  a  child 
or  children  then  the  survivor  to  take  the  whole. 

It  is  urged  by  the  defendants  that  death  during  the  life- 
time of  the  testator  was  referred  to  in  this  clause,  and  cites 
the  case  of  Moore  v.  Lyons  (25  Wend.  119,  and  cases  there 
cited). 

An  examination  of  these  cases  will  show  that  the  ques- 
tion of  survivorship  was  determined  to  relate  to  the  death 
of  the  testator  rather  than  to  the  termination  of  the  interme- 
diate estate,  because  the  latter  construction  would  defeat  the 
object  which  the  testator  manifestly  intended  to  accomplish 
by  his  will. 

The  limitation  to  her  own  family  by  the  testatrix  in  hor 
will  related  only  to  the  property  which  she  had  derived 
from  her  mother.  That  property  she  devised  to  her  sif- 
ters, and  her  sisters'  children,  if  they  should  die  leaving  any 
children  ;  but  if  either  of  her  sisters  should  die  without 
children  before  she  would  be  entitled  to  enjoy  any  portion 
of  the  estate,  it  undoubtedly  was  the  intention  of  the  testa- 
trix that  the  surviving  sister  should  take  the  whole  estate. 

There  is  another  consideration  which  goes  to  show  very 
strongly  that  it  was  the  intention  of  the  testatrix  that  sur- 
vivorship should  relate  to  the  death  of  her  son  rather  than 
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to  her  own  decease,  which  is  suggested  by  the  date  of  the 
•will  and  the  day  of  the  death  of  the  testatrix.  The  will  was 
executed  on  the  25th  of  August,  1856,  and  the  testatrix  died 
on  the  26th  of  August.  This  circumstance  shows  that  the 
will  in  question  was  executed  in  view  of  an  expected  speedy 
death,  and  it  is  idle  to  presume  that  under  those  circum- 
stances that  the  testatrix  could  have  possibly  referred  in 
her  will  to  the  death  of  her  sister  Estherina,  leaving  children, 
before  the  death  of  the  testatrix,  when  at  the  time  of  the 
making  of  the  will  Estherina  never  had  been  married. 

It  is  further  urged  by  the  counsel  for  the  defendant  that 
if  the  survivorship  related  to  any  time  except  that  of  the 
death  of  the  testatrix  there  was  an  unlawful  suspension  of 
alienation,  which  would  render  invalid  the  whole  devise 
over  to  the  sisters.  It  is  undoubtedly  true  that  any  limita- 
tion upon  the  title  which  the  sisters  would  take  would  be 
void  under  the  statutes,  but  such  illegal  limitation  would 
not  avoid  the  whole  devise.  The  courts  have  uniformly 
held  in  such  cases  the  devise  to  be  good,  but  the  limitation 
over  bad,  and  the  devisee  takes  a  fee.  (  Woodruff  v.  Cook, 
61  N.  Y.  638.) 

The  right  of  Est henna,  therefore,  to  inherit  depended 
upon  her  surviving  the  son  of  the  testatrix,  and  she  having 
died  before  that  event,  the  surviving  sister  took  the  whole 
estate. 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

LARREMORE  and  BEACH,  JJ.,  concurred. 

The  judgment  reversed  and  new  trial  ordered,  with  costs 
to  abide  event. 
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PATRICK  MCKENNA,  ADMINISTRATOR,  &c.,  OF  MICHAEL 
McKENNA,  Respondent,  against  THE  NEW  YORK  CEN- 
TRAL AND  HUDSON  RIVER  RAILROAD  COMPANY,  Ap- 
pellant. 

.   (Decided  July  15th,  1879.) 

As  against  a  mere  trespasser  upon  its  track,  a  railroad  company  is  not  bound  to  use 
the  most  modern  apparatus  and  most  effectual  contrivances  for  managing  and 
operating  its  trains,  and  therefore  in  an  action  against  such  a  railroad  company 
for  causing  the  death  of  one  who  was,  at  the  time  he  received  the  injuries  which 
caused  his  death,  a  trespasser  upon  the  company's  track,  evidence  tending  to 
show  that  the  accident  might  have  been  prevented  had  the  company  used  certain 
improved  air-brakes  in  general  use  on  railways  is  not  admissible. 

Where  the  deceased,  who  was  a  trespasser  upon  the  defendant's  railroad  track,  had 
fallen  on  the  track,  and  was  lying  in  such  a  position  that  a  passing  train  would 
not  strike  him, — Held,  that  it  was  not  negligence  in  the  engineer  of  an  approaching 
train  not  to  stop  the  train  on  seeing  the  deceased  lying  on  the  track,  and  that  the 
railroad  company  were  not  liable  for  the  effect  of  the  train  striking  the  deceased 
in  consequence  of  his  moving  when  the  train  had  almost  passed  him. 

APPEAL  from  a  judgment  entered  upon  a  verdict  for 
plaintiff  rendered  at  a  trial,  and  from  an  order  denying  a 
motion  for  a  new  trial  upon  the  minutes. 

On  the  morning  of  the  27th  of  September,  1877,  Michael 
McKenna,  a  lad  about  fifteen  years  old,  a  son  of  the  plaintiff, 
left  his  parent's  house  for  the  purpose  of  going  to  Yonkers. 
When  next  seen,  the  boy  was  upon  the  steps  of  one  of  the 
cars  of  the  defendant's  road  going  north.  At  about  72d  Street 
he  either  jumped  or  fell  from  the  train,  and  lay  in  the  space 
between  the  up  and  down  tracks.  At  the  time  of  his  fall  a 
train  was  coming  down  the  defendant's  road  and  was  dis- 
tant not  more  than  300  feet,  and  probably  much  less.  The 
engineer  upon  the  down  train,  thinking  that  the  boy  lay 
clear  of  his  train,  made  no  efforts  to  stop  ;  but  after  the  en- 
gine and  three  cars  had  passed  the  boy  in  safety,  he  moved 
so  that  the  last  wheel  of  the  last  car  ran  over  him,  and  from 
the  effects  of  the  injuries  thus  received  he  died.  This  action 
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was  commenced  to  recover  damages  for  such  injuries,  which 
resulted  in  a  verdict  for  the  plaintiff,  and  from  the  judgment 
entered  thereon  this  appeal  is  taken. 

On  the  trial  the  plaintiff  was  allowed  (against  the  objec- 
tion of  the  defendant)  to  introduce  evidence  tending  to  show 
that  a  certain  apparatus  for  stopping  railroad  trains,  known 
as  the  Westinghouse  air-brake,  was  the  best  known  brake. 
and  was  at  the  time  of  the  accident  in  general  use  on  rail- 
roads. It  appeared  that  no  such  brake  was  in  use  on  the 
train  by  which  the  deceased  was  injured. 

Frank  Loomis,  for  appellant. 
Adolp.  L.  Sanger,  for  respondent. 

VAN  BRUNT,  J.  [after  stating  the  facts  as  above]. — There 
can  be  no  question  but  that  the  admission  of  evidence  in 
reference  to  air-brakes  was  entirely  incompetent,  because  the 
defendants  owed  no  duty  whatever  to  the  deceased  to  guard 
him  from  accident,  and  can  be  only  held  liable  for  an  inten- 
tional, wanton,  or  reckless  injury.  The  deceased  had  no 
right  to  be  on  the  steps  of  the  car  from  which  he  fell,  or  to 
jump  therefrom  while  the  train  was  in  motion  ;  and  the  de- 
fendants cannot  be  required  to  equip  their  trains  for  the 
purpose  of  avoiding  accidents  to  persons  who  jump  on  the 
track  from  trains  passing  in  an  opposite  direction. 

The  deceased,  when  upon  the  defendant's  track,  was  a  tres- 
passer, and  unless  the  engineer  of  the  down  train  intention- 
ally, wantonly,  or  recklessly  ran  over  him,  the  defendants  can- 
not be  held  liable.  (Sutton  v.  N.  Y.  C.  £  H.  R.  R.  R.  Co., 
66  N.  Y.  243  ;  Johnson  v.  Boston  £  Maine  R.  R.  Co.,  125 
Mass.  75.)  It  was  claimed  upon  the  argument  by  the 
counsel  for  the  plaintiff,  that  when  the  deceased  first  fell 
upon  the  track  the  down  train  was  from  one  to  six  hundred 
feet  distant,  but  I  have  searched  the  case  in  vain  for  any 
evidence  which  by  the  most  liberal  construction  designates 
the  distance  at  greater  than  three  hundred  feet,  and  the  evi- 
dence shows  that  the  train  could  not  have  been  stopped  with- 
VOL.  VIII.— 20 
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in  that  distance  by  the  brakes  with  which  it  Avas  equipped. 
It  further  appears  that  when  the  engineer  and  fireman  of  the 
down  train  first  saw  the  boy  after  he  had  fallen  he  was 
lying  in  a  position  where  the  train  would  not  strike  him, 
but  that  after  the  train  had  almost  passed  him,  the  buy 
moved  and  was  struck. 

They  were  certainly  not  required  to  stop  the  train  in 
case  they  could  pass  the  boy  without  injury,  and  they 
certainly  were  not  guilty  of  wanton  negligence  in  going  on. 

Upon  the  proof  as  it  stands  no  cause  of  action  was  made 
out  against  the  defendants.  The  principles  which  must 
necessarily  be  the  starting  point  in  the  discussion  of  the  law 
applicable  to  the  facts  in  this  case  are,  that  the  deceased 
was  a  trespasser  upon  the  defendant's  road,  and  that  the 
defendant  owed  no  duty  to  the  deceased  to  guard  him 
from  accident,  and  can  only  be  held  liable  if  the  injury  was 
intentional,  wanton,  or  reckless. 

The  evidence  in  this  case  entirely  fails  to  bring  it  within 
the  principle  last  above  mentioned.  The  judgment  must  be 
reversed  with  costs  to  the  appellant  to  abide  the  event. 

BEACH,  J.,  concurred. 
LARREMORE,  J.,  dissented. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event. 


MICHAEL  CONWAY,  Respondent,  against  THE  MAYOR,  ALDER- 
MEN AND  COMMONALTY  OF  THE  CITY  OF  NEW  YORK, 
Appellant. 

(Decided  July  15th,  1879.) 

The  court  has  power  on  the  trial  to  allow  an  amendment  of  the  complaint  by  strik- 
ing out  an  admission  therein  contained,  even  although  the  defendant  lias  in  his 
answer  accepted  such  admission  and  used  it  as  one  of  the  material  facts  upon 
which  to  found  a  counter-claim. 
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In  case  such  an  amendment  is  allowed,  it  is  proper  for  the  court  to  order  the  trial 
to  proceed  on  the  pleadings  as  amended  when  the  defendent  does  not  claim  to  In- 
surprised  or  unprepared  to  proceed,  nor  ask  for  time  to  answer  the  amended 
pleading. 

The  plaintiff,  although  he  had  no  original  appointment,  performed  services  as  assist- 
ant janitor  in  cleaning  and  taking  care  of  the  county  court  house,  and  the  board  of 
supervisors  of  the  county  thereafter  passed  a  resolution  recognizing  the  perform- 
ance of  such  services  and  appointing  him  assistant  janitor,  his  appointment  to 
date  from  the  time  when  he  commenced  to  perform  such  services.  Ilchl,  that 
this  was  a  ratification  of  the  services  performed  by  the  plaintiff,  and  entitled  him 
to  recover  the  reasonable  value  of  them  in  the  same  manner  as  if  he  had  been 
originally  appointed. 

Held,  also,  that  the  resolution  having  appointed  the  plaintiff  "  in  the  place  of  R.  S. ," 
that  the  court  was  not  bound  to  assume  that  R.  S.  had  performed  services 
up  to  the  date  of  the  passage  of  the  resolution  where  it  was  proved  that  the 
plaintiff's  name  had  appeared  on  the  pay-rolls  from  the  time  when  lie  com- 
menced to  render  such  services,  and  that  the  name  of  R.  S.  had  not  so  appeared, 
and  the  resolution  therefore  was  not  an  attempt  to  transfer  to  the  plaintiff  the 
compensation  for  services  which  had  been  performed  by  R.  S. ;  but  the  court  was 
bound  to  assume  that  the  board  of  supervisors,  having  had  its  attention  called  to 
the  fact  that  the  plaintiff,  by  some  authority,  whether  legal  or  not,  had  taken  the 
place  of  R.  S.  as  janitor  and  was  performing  such  services,  ratified  the  informal 
appointment. 

APPEAL  from  a  judgment  entered  upon  a  verdict  for 
plaintiff  rendered  at  a  trial,  and  from  an  order  denying  a  mo- 
tion made  upon  the  minutes  for  a  new  trial. 

The  plaintiff  in  this  action  was  employed  as  assistant 
janitor  in  the  sheriff's  office  of  the  county  of  New  York,  and 
rendered  services  as  such  from  the  2d  of  January,  1871,  to 
the  1st  of  January,  1874.  The  plaintiff  gave  no  evidence  of 
the  precise  manner  of  his  appointment. 

The  plaintiff  proved  that  upon  the  pay-rolls  of  janitors, 
&c.,  from  January  1st,  1871,  to  September  1st,  1871,  his 
name  appeared  as  janitor  in  the  sheriff's  office,  and  that  he 
was  paid  for  his  services  as  such  janitor  during  said  period, 
a^  the  rate  of  $100  per  month.  It  would  appear  that  some 
question  having  arisen  as  to  the  regularity  of  the  appointment 
of  the  plaintiff  the  matter  came  up  before  the  board  of 
supervisors  in  1872,  and  the  claim  of  the  plaintiff  was  re- 
ferred by  the  board  to  a  committee,  who  made  the  following 
report  : — 
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"That  having  duly  examined  the  claim  of  the  party 
named  therein,  and  being  satisfied  that  he  has  performed 
the  duties  assigned  him  in  a  faithful  manner  for  the  time 
mentioned,  and  being  deserving  of  the  appointment  and  the 
balance  of  salary  now  due  him,  your  committee  would  rec- 
ommend the  adoption  of  the  resolution. 

"  Resolved,  that  Michael  Conway  be,  and  he  is  hereby 
appointed,  as  assistant  janitor  in  the  sheriff's  office,  in  the 
place  of  Robert  Smith,  said  appointment  to  date  from  Janu- 
ary 1st,  1871. 

"  D.  D.  CONOVER, 
"JAMES  MCLAREN, 
"WILLIAM  JOYCE, 

"ALEXANDER    WlKDER, 

"THOMAS  COWAN, 

"  Committee  on  county  offices." 
Which  report  was  accepted,  and  resolution  duly  adopted. 

The  defendants  having  refused  to  pay  the  plaintiff  for 
his  services  rendered  between  the  1st  day  of  September, 
1871,  and  the  1st  day  of  January,  1874,  the  plaintiff  brought 
this  action  to  recover  the  same,  and  in  his  complaint  alleged 
that  having  "claimed"  that  he  was  irregularly  employed  as 
janitor  he  presented  his  case  to  the  board  of  supervisors,  &c. 

The  answer  of  the  defendant  admitted  this  allegation, 
and  claimed  to  recover  from  the  defendant  the  sum  already 
paid  to  him.  Upon  the  trial  of  the  action,  the  court  allowed 
the  complaint  to  be  amended  by  striking  out  the  allegation 
hereinbefore  particularly  mentioned,  to  which  the  counsel  for 
the  defendants  duly  excepted,  claiming  that  the  court  had  no 
power  to  allow  an  admission  in  a  pleading  to  be  stricken  out 
by  way  of  an  amendment. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $2490  04, 
and  from  the  judgment  entered  upon  that  verdict  this  appeal 
is  taken. 

David  J.  Dean,  for  appellant. 
Elliot  Sandford,  for  respondent. 
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VAN  BRUNT,  J.  [after  stating  the  facts  as  above]. — As  to 
the  question  respecting  the  power  of  the  court  to  allow  the 
amendment  complained  of  by  the  defendants,  it  seems  suffi- 
cient to  say  that  the  power  to  strike  out  an  allegation 
seems  to  stand  upon  precisely  the  same  foundation  as  the 
power  to  insert  an  allegation  necessary  to  the  plaintiff's 
cause  of  action.  It  cannot  be  contended  that,  if  the  plaintiff, 
within  the  time  allowed  to  him  to  amend  his  complaint  as  a 
matter  of  right,  had  served  an  amended  complaint,  omitting 
an  allegation  or  admission  contained  in  his  original  com- 
plaint, his  practice  would  not  have  been  entirely  regular, 
and  the  power  given  to  the  courts  to  allow  amendments 
seems  to  be  principally  an  authority  in  the  court  to  enlarge 
in  its  discretion  the  time  in  which  amendments  can  be  made. 
If  the  defendant  had  claimed  to  have  been  surprised  by  the 
amendment,  or  that  he  was  unprepared  to  proceed  with  the 
trial  and  desired  to  answer  the  complaint  as  amended,  it  would 
have  been  the  duty  of  the  court  to  have  postponed  the  fur- 
ther trial  of  the  cause ;  but  as  no  such  claim  was  made,  the 
court  had  full  power  to  allow  the  amendment  complained 
of  in  this  action,  and  proceed  with  the  trial. 

The  next  question  to  be  considered  is,  whether  the  plain- 
tiff can  maintain  a  recovery,  he  having  shown  no  original 
appointment,  and  whether  the  board  of  supervisors  did,  by 
the  resolution  of  December  16th,  1872,  legally  ratify  the 
action  of  its  clerk  in  putting  the  plaintiff's  name  upon  the 
pay-rolls  and  adopt  the  services  which  had  been  rendered  by 
the  plaintiff  to  the  county. 

It  is  urged  by  the  defendants  that  the  language  of  the 
resolution  appointing  the  plaintiff  shows  that  he  was  ap- 
pointed in  the  place  of  Robert  Smith,  and  that  the  court 
in  construing  the  resolution  must  assume  that  Smith  was 
alive  and  earning  his  pay  up  to  the  date  of  the  resolution, 
and  that  the  board  attempted  to  transfer  Smith's  past  earn- 
ing, which  the  board  had  no  power  to  do. 

It  would  seem,  however,  that  under  the  circumstances  of 
this  case  the  court  is  bound  to  assume  exactly  the  contrary 
of  the  foregoing. 
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The  evidence  shows  that  immediately  after  the  plaintiff 
commenced  to  render  services  as  janitor  his  name  appeared 
on  the  pay-roll,  and  there  is  no  pretence  that  Smith's  name 
was  contained  in  the  pay-roll  after  the  plaintiff's  appeared, 
and  I  think  that  we  must  assume  that  in  December,  1872, 
the  board  of  supervisors,  having  had  its  attention  called  to 
the  fact  that  the  plaintiff  by  some  authority,  whether  legal 
or  not,  had  taken  the  place  of  Robert  Smith  as  janitor,  and 
Avas  performing  such  services,  ratified  the  informal  appoint- 
ment of  the  plaintiff.  If  Smith  had  performed  any  services 
after  the  plaintiff  commenced  to  render  services  the  defend- 
ants could  have  easily  shown  it. 

The  only  other  question  in  the  case  seems  to  be  disposed 
of  by  the  decision  of  the  general  term  of  the  Supreme  Court 
(first  department)  in  March,  1877,  in  the  case  of  Sheridan 
v.  The  Mayor.  In  that  case  the  assignor  of  the  plaintiff  had 
performed  certain  repairs  to  the  county  buildings  by  order 
of  different  members  of  the  board  of  supervisors.  The 
court  held  that  the  doing  of  the  work  under  the  orders  given 
was  not  sufficient  to  render  the  debt  incurred  for  it  a  county 
charge.  But  as  it  was  work  that  the  board  had  the  power 
to  cause  to  be  done  at  the  expense  of  the  county,  it  could 
disregard  their  regular  manner  in  which  it  had  been  directed, 
and  ratify  the  acts  of  its  members  in  procuring  it.  This  case 
clearly  holds  that,  although  a  creditor  may  have  no  legal  de- 
mand for  work  done,  yet  if  he  is  equitably  entitled  to  pay- 
ment, and  the  work,  if  originally  ordered  by  the  board, 
would  have  been  a  legal  county  charge,  the  board  may  adopt 
the  work  and  ratify  the  claim  of  the  creditor  therefor. 
Applying  the 'principles  of  this  decision  to  the  case  at  bar, 
it  follows  that  the  resolution  of  December,  1872,  was  a  rati- 
fication of  the  plaintiff's  irregular  appointment,  and  made 
his  claim  for  services  against  the  city  entirely  legal. 

The  judgment  should  be  affirmed  with  costs. 

BEACH,  J.,  concurred. 

J.  F.  DALY,  J. — I  do  not  concur  in  the  view  that   the 
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court  had  power  to  allow  an  amendment  of  the  complaint 
by  striking1  out  an  express  admission  therein,  upon  the  faith 
of  which  the  parties  had  gone  to  trial  (Fearing  v.  Irwin,  4 
Dal}-,  385) ;  but  this  does  not  affect  the  result,  in  which  I 
concur,  for  the  other  reasons  stated. 

Judgment  affirmed  with  costs. 


JOHN  ZIMMERMAN  et  aL  Respondents,  against  PROSPER  ER- 
HARD  et  al.  Appellants. 

(Decided  July  15th,  1879.) 

It  seems,  that  a  married  woman  may  form  a  valid  contract  of  partnership  in  trade 
with  her  husband. 

Where  a  husband  and  wife  had  formed  a  partnership  and  done  business  under  the 
name  of  A.  &  Co.,— Held,  that  they  had  not  violated  the  statute  (L.  183.3,  c.  281)  to 
prevent  persons  from  transacting  business  under  fictitious  names,  and  that  they 
could  recover  in  a  suit  in  their  joint  names  for  goods  sold  and  delivered  by  them 
in  such  partnership  name. 

» 

APPEAL  from  a  judgment  ot  the  Marine  Court  of  the 
city  of  New  York,  entered  upon  an  order  of  the  general 
term  of  that  court  affirming  a  judgment  for  the  plaintiffs, 
rendered  by  that  court  at  a  trial  without  a  jury. 

The  facts  are  stated  in  the  opinion. 

Edward  Van  Ness,  for  appellants. 
G-leason  $  Gator,  for  respondents. 

BEACH,  J. — The  appeal  is  by  the  defendants  from  an 
affirmance  by  the  general  term  of  the  Marine  Court  of  a 
judgment  rendered  in  a  trial  before  a  justice  of  that  court, 
without  a  jury.  The  plaintiffs  are  husband  and  wife,  and  at 
the  times  of  the  business  dealings  between  the  parties  were 
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copartners,  under  the  firm  style  of  John  Zimmerman  &  Co. 
The  defendants  were  also  partners  in  trade.  In  1877  the 
plaintiffs  sold  and  delivered  to  the  defendants  merchan- 
dise at  an  agreed  price,  which  this  action  was  brought  to 
recover.  The  purchase  of  the  goods  is  clearly  proven  by 
one  of  the  defendants,  and  there  is  no  disagreement  in  re- 
gard either  to  the  price  or  delivery.  It  appears  the  defend- 
ants received  accounts  current,  and  addressed  a  letter  to  the 
plaintiffs  apologizing  for  delay  and  promising  payment. 
They  contend,  however,  under  a  denial  in  their  answer  of 
the  partnership  of  the  plaintiffs,  alleged  in  the  complaint, 
that  there  could  be  no  legal  partnership  between  the  plain- 
tiffs, and  that  therefrom  results  a  violation  of  the  statute 
forbidding  the  use  of  the  designation  u  and  company  "  or 
"  &  Co.,"  unless  representing  an  actual  partner  or  partners. 

Judgment  was  rendered  in  favor  of  the  plaintiffs,  affirmed 
by  the  general  term  of  the  Marine  Court,  and  the  defendants 
bring  this  appeal. 

The  controlling  and  important  question  presented  is, 
whether  or  not  there  can  be  a  valid  copartnership  between 
husband  and  wife.  If  that  is  decided  affirmatively,  it  effect- 
ually disposes  of  the  point  made  in  behalf  of  the  appellants, 
.that  the  firm  of  "  John  Zimmerman  &  Co."  was  doing  busi- 
ness in  contravention  of  the  statute  of  1833  (L.  1833,  ch. 
281),  enacting,  "  where  the  designation  '  and  company '  or 
'  &  Co. '  is  used,  it  shall  represent  an  actual  partner  or  part- 
ners." By  the  terms  of  the  law,  any  person  offending  is 
guilty  of  a  misdemeanor,  punishable  by  fine.  It  is  apparent 
that  if  the  business  relation  between  the  plaintiffs  was  legal 
there  was  no  violation  of  the  statute,  and  none  of  the 
consequent  results  claimed  by  the  appellants.  It  plainly 
appears  from  the  record  that  an  indebtedness  exists,  and  the 
recovery  had  in  the  court  below  is,  in  my  opinion,  affected 
by  no  other  important  considerations  than  those  resting  upon 
the  question  suggested  above. 

Under  the  statutes  (L.  1860,  ch.  90 ;  L.  1862,  ch.  172,) 
there  have  been  numerous  adjudications  by  the  courts 
of  this  State,  but  I  have  failed  to  find  any  one  directly 
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in  point.  It  may  be,  however,  considered  settled  law,  that 
a  married  woman,  doing  business  on  her  sole  and  separate 
account,  may  employ  her  husband  as  her  agent  in  its  control 
and  management.  (Knapp  v.  Smith,  27  N.  Y.  R.  277  ; 
Buckley  v.  Wells,  33  N.  Y.  R.  518  ;  Gage  v.  Dauehy,  34  N. 
Y.  R.  293  ;  Merchant  v.  Burnell,  3  Keyes,  539 ;  Kluender  v. 
Lynch,  4  Keyes,  361  ;  WJiedon  v.  Champlin,  59  Barb.  61 ;  Abbey 
v.  Deyo,  44  N.  Y.  R.  343  ;  Bogert  v.  G-ulick,  45  How.  Pr.  R. 
385.)  In  Adams  v.  Curtis  (4  Lansing,  164),  in  deciding  that 
she  may  maintain  an  action  to  recover  compensation  for  ser- 
vices rendered  to  a  firm  of  which  her  husband  was  a  member, 
the  court  sa,y :  "  The  effect  and  intent  of  the  act  (L.  1860,  ch. 
90)  is  to  remove  all  the  disabilities  of  coverture,  so  as  to  en- 
able her  to  sue  and  to  be  sued  as  to  contracts  in  all  respects 
as  though  she  was  in  fact  unmarried." 

It  seems  fairly  deducible,  from  the  above  adjudications, 
that  the  wife  is  competent  to  contract  with  her  husband  in 
her  business,  and  if  so,  there  would  seem  to  be  no  reason  why 
she  may  not  enter  into  a  valid  partnership  agreement  with 
him.  It  is  a  contract  affecting  directly  her  business  inter- 
ests, and  confers  upon  him  no  powers  more  extensive  than 
those  which  would  be  his  when  acting  as  her  general  agent. 
He  cannot  affect  a  part  of  her  personal  estate  uninvested  in 
trade  any  further  in  the  one  case  than  in  the  other.  Part- 
nership is  founded  upon  agency,  and  the  members  of  a  firm 
are,  in  their  mutual  relationship,  both  principals  and  agents. 
The  words  of  the  statute,  "  On  her  sole  and  separate  ac- 
count," refer  to  her  marital  status,  and  are  not  intended  to 
restrict  her  business  ventures  to  those  in  which  she  shall 
alone  be  interested.  This  view  is  greatly  strengthened  by 
the  authorities  affirming  her  power  to  join  a  partnership 
where  her  husband  is  not  a  member  (Hamilton  et  al.  \. 
Douglas,  46  N.  Y.  R.  218;  Plumer  v.  Lord,  5  Allen,  460). 
In  the  case  of  Cashman,  Ex.,  £c.,  v.  Henry  et  aL,  not  yet 
reported,  but  found  in  the  Daily  Register  of  December  28th, 
1878,  the  Court  of  Appeals  say,  in  considering  the  effects  of 
the  statutes  under  review :  "  She  may  engage  in  business,  and 
incur  the  most  dangerous,  and  even  ruinous  liabilities  in  its 
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prosecution,  and  they  will  be  enforced  against  her  to  the 
same  extent  as  if  she  was  unmarried." 

It  seems  evident  from  the  above  adjudications  that  a 
married  woman  is  invested,  by  the  logical  effect  of  our  legis- 
lation, in  regard  to  her  separate  estate  and  business,  with 
all  the  attributes  and  powers  of  a  -feme  sole,  and  so  being, 
any  contract  made  by  her  relative  thereto  is  valid,  including 
a  copartnership  agreement  with  her  husband.  An  examina- 
tion of  the  decisions  in  other  States  adverse  to  the  above 
conclusion  has  not  changed  my  opinion.  (Lord  v.  Parker, 
3  Allen,  127  ;  Plumer  v.  Lord,  5  Allen,  460  ;  7  Allen,  481 ; 
Knoivles  v.  Hull,  99  Mass.  562.)  The  principle  adjudged 
by  them  is  the  entire  want  of  power  in  a  feme  covert  to 
contract  with  her  husband.  This  is  not  in  accord  with 
the  cases  in  the  courts  of  this  State  already  cited,  and 
while  justly  entitled  to  great  respect,  those  above  should 
not,  in  such  circumstance,  be  followed  without  question. 
In  Chamboret  v.  Cagney  (35  Superior  Court  R.  434)  the 
eminent  judge  writing  the  opinion  of  the  court  admits  it  not 
necessary  to  definitely  decide  the  question  at  bar  in  that 
case.  In  expressing  his  judgment,  adverse  to  the  conclusion 
here,  he  says :  "  In  case  a  wife  has  separate  property, 
although  domestic  circumstances  may  keep  her  home,  or  she 
may  be  kept  there  by  the  lawful  exercise  of  a  husband's 
power  over  her  in  a  proper  contingency,  he  will  not  have 
power  to  dispose  of  that  property.  If  they  were  business 
partners  he  might  legally  keep  her  home,  and  legally  dispose 
of  the  partnership  property  at  the  place  of  business."  I 
have  been  led  to  differ  from  this  reasoning,  because  the 
contingency  suggested  is  equally  likely  to  happen  where  her 
husband  is  general  agent  in  the  full  control  of  her  business, 
and  also  as  to  results  when  her  personal  estate  is  invested  in 
a  business  wherein  she  is  a  partner  with  others.  In  re  Kin- 
kead  (3  Bissell  C.  C.  R.  405)  is  a  decision  confirming  the 
views  here  expressed.  In  that  case  the  firm,  composed  of 
husband  and  wife,  was  adjudicated  bankrupt.  An  individ- 
ual creditor  of  the  husband,  after  proof  of  debt,  claimed  a 
dividend  from  the  copartnership  assets  on  the  ground  that 
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the  wife  could  not  so  contract  with  the  husband,  and  the 
assets  were  therefore  his  in  law,  and  subject  to  the  payment 
of  his  debts  equally  with  those  of  the  firm.  The  creditor's 
application  for  a  dividend  was  denied,  and  the  decision  of 
the  District  Court  affirmed  on  appeal.  In  Scott  v.  Conway 
(58  N.  Y.  010)  a  married  woman  who  apparently  carried  on 
a  separate  business  was  held  to  the  truth  of  that  appearance, 
and  in  an  action  against  her  by  one  who  dealt  with  her  in 
ignorance  of  the  partnership,  she  was  precluded  from  inter- 
posing the  defense  of  her  husband  being  a  dormant  partner. 
The  case  is  not  fully  reported,  and  while  the  decision  may 
not  necessarily  involve  the  point  at  bar,  it  is  cited  as  pos- 
sibly beneficial  to  those,  if  any,  who  may  further  consider 
this  question  and  be  able  to  examine  the  opinions  of  the 
court. 

It  is  suggested  that  in  the  cases  above  cited,  holding  ad- 
versely, the  coverture  has  been  uniformly  pleaded  by  the  wife 
for  her  own  protection  and  advantage.  There  may  be  ques- 
tion as  to  its  availability  to  the  defendants  here.  It  is  also 
unnecessary  to  consider  whether  or  not  the  case  would  be 
affected  by  the  act  of  1833,  should  it  be  admitted  that  the 
wife  was  not  competent  to  form  a  copartnership  with  her 
husband,  or  whether  the  defendants,  having  purchased  and 
received  from  them  property,  could  object  in  an  action  by 
them  for  the  purchase  price.  These  questions  present  matter 
for  very  serious  consideration,  and  upon  them  I  express  no 
judgment,  deeming  it  advisable  to  rest  the  decision  upon  the 
main  and  far  more  important  question  involved. 

I  am  of  opinion  that  the  plaintiff's  copartnership  was 
legal,  and  consequently  the  act  of  1833  is  not  applicable  to 
the  case. 

The  judgment  of  the  court  below  should  be  affirmed. 

VAN  BRUNT,  J. — In  the  disposition  of  this  case,  I  do  not 
think  it  necessary  to  pass  upon  the  question  as  to  whether 
or  not,  in  this  State,  if  a  married  woman  enters  into  a  copart- 
nership with  her  husband  she  can  avail  herself  of  the  defense 
of  coverture  in  an  action  by  a  creditor  of  the  partnership  to 
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reach  her  individual  property,  for  the  reason  that  such  a  de- 
fense is  entirely  personal  to  her,  and  she  may  avail  herself  of 
it  or  not,  as  she  sees  fit. 

The  defendants  in  this  action  cannot  set  up  that  defense 
foe  her ;  and  as  to  them,  the  copartnership  is  perfectly  valid, 
even  though  the  wife  could  avail  herself  of  her  coverture  as  a 
defense  to  an  action  by  a  creditor  seeking  to  reach  her  sep- 
arate property. 

The  judgment  should  be  affirmed,  with  costs. 

LARREMORE,  J.,  concurred  in  the  result. 
Judgment  affirmed,  with  costs. 


THE  BANK  FOR  SAVINGS  IN  THE  CITY  or  NEW  YORK, 
Respondent,  against  ANTHONY  S.  HOPE  et  al.  Appellants. 

(Decided  July  15th,  1879.' 

An  order  in  supplementary  proceedings  requiring  the  judgment  debtor  to  appear 
and  answer  concerning  his  property  before  the  justice  granting  the  order,  "  or 
some  other  justice  of  this  court  at  chambers,"  specifying  place  and  time  of  ap- 
pearance, is  not  void  or  irregular  on  account  of  its  alternative  form.  The  words 
"or  some  other  justice,  &c,,"  are  merely  surplusage. 

APPEAL  from  an  order  of  this  court  made  at  special  term, 
denying  a  motion  to  vacate  an  order  for  the  examination  of 
a  judgment  debtor. 

On  the  1st  of  March,  1879,  an  order  in  "  supplemental 
proceedings  "  was  granted  by  one  of  the  judges  of  this  court, 
requiring  the  defendant  to  appear  "before  me  or  some  other 
justice  at  chambers,  &c."  Upon  the  return  day  of  the  order 
the  defendant  appeared  and  raised  the  objection  that  the 
order  was  irregular  and  void,  because  it  contained  the  words 
"or  some  other  justice  of  this  court,"  and  made  a  motion  to 
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dismiss  the  order  upon  that  ground,  which  motion  was  de- 
nied, and  from  the  order  denying  that  motion  this  appeal  was 
taken. 

Chas.  W.  Brooke,  for  appellants. 
Strong  fr  Cadwalader,  for  respondent. 

VAN  BRUNT,  J.  I  do  not  think  that  the  objection  raised 
can  be  sustained.  The  words  objected  to  are  merely  sur- 
plusage, could  not  possibly  mislead  the  party,  and  only  in- 
serted in  the  order  that  which  would  have  necessarily 
followed  in  case,  upon  the  return  day  of  the  order,  the  judge 
granting  it  was  absent  from  the  chambers  of  the  court. 

The  order  required  the  defendant  to  do  nothing  more 
than  the  Code  would  have  required  him  to  do  if  the  words 
in  question  had  been  omitted.  There  was  no  variation  from 
the  statute  in  any  material  particular. 

The  objections  of  the  defendants  was  properly  overruled, 
and  the  order  appealed  from  must  be  affirmed,  with  costs  and 
disbursements. 

J.  F.  DALY  and  BEACH,  JJ.,  concurred. 
Order  affirmed,  with  costs  and  disbursements. 


CATHERINE  FUCHS,  AN  INFANT,  BY  THOMAS  GRAHAM, 
GUARDIAN,  Respondent,  against  MICHAEL  SCHMIDT, 
Appellant. 

(Decided  July  15th,  1879.) 

Upon  appeal  from  a  judgment  on  a  verdict  of  damages  for  negligence,  the  court 
will  not,  for  the  purpose  of  sustaining  the  judgment,  consider  facts  appearing  in 
the  case,  but  which  at  the  opening  of  the  trial  were  disclaimed  by  plaintiff  as  a 
ground  of  recovery. 

It  seems,  that  at  common  law  there  is  no  obligation  upon  abutting  owners  to  keep 
the  hiarhwav  in  front  of  their  land  free  from  ice  and  snow. 
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A  municipal  ordinance  requiring  abutting  owners  to  keep  the  sidewalks  in  fiwit  of 
their  premises  free  from  ice,  and  imposing  a  penalty  for  a  failure  to  do  so,  does 
not  create  a  right  of  action  in  favor  of  a  casual  passer-by,  who,  by  reason  of  :v 
failure  of  such  owners  to  obey  the  ordinance  and  remove  the  ice,  falls  and  is 
injured. 

APPEAL  from  a  judgment  of  the  Marine  Court  of  the 
city  of  New  York,  entered  upon  an  order  of  the  general 
term  of  that  court  affirming  a  judgment  for  the  plaintift 
entered  upon  a  verdict. 

The  defendant  was  the  owner  of  the  premises  No.  426 
West  51st  Street,  in  this  city.  On  the  25th  of  March,  1875, 
the  plaintiff,  while  passing  the  said  premises  of  the  defend- 
ant,, slipped  upon  ice  which  had  accumulated  upon  the  side- 
walk and  fell  upon  an  iron  fence  in  front  of  defendant's 
premises  and  injured  herself. 

This  action  was  commenced  in  the  Marine  Court  to  re- 
cover damages  for  such  injury,  and  resulted  in  a  verdict  for 
the  plaintiff  for  $250.  From  the  judgment  thereon  the  de- 
fendant appealed  to  the  general  term  of  the  Marine  Court 
where  such  judgment  was  affirmed,  and  from  the  judgment 
of  affirmance  this  appeal  is  taken. 

Daly  $  Machin,  for  appellant. 
John  L.  Lindsay,  for  respondent. 

VAN  BRUNT,  J. — In  the  disposition  of  this  appeal,  it  is 
not  necessary  to  consider  the  question  as  to  whether  or  not 
the  judgment  can  be  sustained  upon  the  ground  that  the 
defendant  was  guilty  of  negligence  in  maintaining  the  fence 
in  question  in  front  of  his  premises,  because  the  plaintiff's 
counsel,  at  the  opening  of  the  trial  of  this  case,  disclaimed 
any  cause  of  action  upon  that  ground,  and  rested  his  case 
upon  the  liability  of  the  defendant,  arising  from  the  fact 
that  he  allowed  the  snow,  hail  and  rain  to  freeze  on  said 
sidewalk  and  remain  thereon. 

It  seems  to  be  conceded  by  the  counsel  for  the  respon- 
dent that  at  common  law  there  is  no  obligation  upon  the  part 
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of  abutting  owners  to  keep  the  highways  clear  from  encum- 
brances rising  from  natural  causes,  but  he  relies  for  the  sup- 
port of  this  action  upon  the  fact  that  the  corporation  of  the 
city  of  New  York  have  passed  an  ordinance  requiring  each 
owner  to  remove  snow  and  ice  from  the  sidewalk,  under  a 
certain  penalty  for  neglect  so  to  do. 

That  the  city,  for  the  purpose  of  municipal  regulation, 
has  the  right  to  pass  and  enforce  such  an  ordinance,  may 
not  be  questionable,  but  upon  what  principle  its  violation 
can  entail  upon  the  owner  any  greater  or  other  penalties 
than  those  provided  by  the  ordinance  has  not  been  sug- 
gested. It  is  claimed  by  the  counsel  for  the  respondent  that 
it  was  the  duty  of  the  defendant  to  comply  with  the  require- 
ments of  the  ordinance,  and  for  a  failure  of  that  duty  he  is 
liable  to  any  one  injured,  and  a  number  of  cases  are  cited  in 
support  of  the  proposition. 

An  examination  of  those  authorities  show  the  question 
in  controversy  was  as  to  the  admissibility  of  corporation  ordi- 
nances regulating  the  speed  at  which  cars  might  be  run 
through  city  limits,  in  actions  against  railroad  corporations 
for  injuries  sustained  by  third  persons  in  consequence  of 
the  negligence  of  the  railroad  companies.  The  court  in 
those  cases  held,  that  the  proof  of  the  violation  of  the  ordi- 
nance was  some  evidence  that  the  cars  were  running  at  such 
a  rate  of  speed  that  it  constituted  negligence. 

It  is  nowhere  held  that  the  violation  of  the  corporation 
ordinance  gives  any  right  of  action  where  none  existed 
before,  and  I  am  entirely  unable  to  see  upon  what  principle 
such  a  decision  conld  be  founded. 

In  the  case  of  Kirby  v.  Boyhton  Market  Association  (80 
Mass.  249),  the  point  involved  in  this  case  was  decided  in 
accordance  with  the  views  above  expressed. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event. 

LARREMORE  and  BEACH,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event. 
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JOHN   SCOTT,  Appellant,  against  SAMUEL  McMiLLAN,  Re- 
spondent. 

(Decided  June  4th,  1877.) 

Where  one  of  the  grantors  of  the  defendant  had  made  a  covenant  with  the  plain- 
tiff to  contribute  to  the  expense  of  a  partf-wall  built  by  the  plaintiff,  in  case 
such  grantor  should  use  and  enjoy  the  same,  and  the  deed  to  the  defendant  was 
made  subject  to  such  agreement  in  Regard  to  the  party-wall,  and  he  thereafter 
used  the  party-wall  and  extended  it  by  building  oil  thereto, — Held,  that  he  was 
not  bound  to  contribute  to  the  party-wall,  as  provided  in  the  agreement  by  his 
grantor;  that  the  agreement  was  a  mere  personal  one,  which  did  not  run  with 
the  land,  and  that  he  was  not  bound  by  it. 

APPEAL  by  the  plaintiff  from  an  order  of  this  court  at 
special  term  sustaining  a  demurrer  to  the  complaint. 

The  complainant  alleged  as  a  first  cause  of  action  as 
follows : — 

"  That  prior  to  and  at  the  time  of  the  execution  of  the 
agreement  hereinafter  mentioned  between  the  plaintiff  and 
Margaret  McMillan,  the  plaintiff  was  the  owner  in  fee  simple 
and  in  possession  of  a  lot  of  land  on  the  northerly  side  of 
Forty-third  Street  in  the  city  of  New  York,  between  the 
Ninth  and  Tenth  Avenues,  distant  two  hundred  feet  easterly 
from  the  easterly  side  of  Tenth  Avenue,  twenty-five  feet 
wide  on  Forty-third  Street  and  one  hundred  feet  and  four 
inches  deep  parallel  with  those  avenues,  being  the  same 
lot  of  land  described  in  the  said  agreement  as  the  lot 
of  land  of  which  the  plaintiff  is  the  owner,  and  the  said 
Margaret  McMillan  as  the  widow  of  John  McMillan,  the  de- 
ceased (who  at  the  time  of  his  death  was  seized  of  an  estate 
of  inheritance  therein),  was  entitled  to  dower  in  a  lot  of 
land  immediately  adjoining  on  the  westerly  side  thereof  the 
said  lot  of  the  plaintiff,  and  being  fifty  feet  wide  on 
Forty-third  Street,  and  one  hundred  feet  four  inches  deep, 
parallel  with  the  avenues  aforesaid,  and  being  the  same  lot 
of  land  described  in  the  said  agreement  as  the  lot  of  land  of 
which  she  is  the  owner. 

"  The  plaintiff  being  about  to  erect  a  house  upon  the  lot 
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of  hind  so  owned  by  him  on  the  15th  day  of  October,  1871, 
the  plaintiff  and  the  said  Margaret  McMillan  executed  and 
delivered  to  each  other  an  agreement  in  writing  in  the  words 
following : 

.  — ' —  .  This  agreement,  made  the  fifteenth  dav  of 

(  )  ^ 

<  Stiimp.  v  October,   1871,  between   John  Scott,  of  the 

— ^  city,  county  and  State  of  New  York,  of  the 

first  part,  and  Margaret  McMillan,  administratrix,  of  the 
same  place,  of  the  second  part,  witnesseth  :  That  whereas  the 
said  party  of  the  first  part  is  now  owner  of  premises  on  the 
north  side  of  Forty-third  Street,  between  the  Ninth  and 
Tenth  Avenues  in  said  city,  and  party  of  the  second  part  is 
owner  of  premises  immediately  adjoining  on  the  westerly 
side  thereof,  as  the  same  are  divided  by  a  line  two  hundred 
(200)  feet  east  of  the  easterly  side  of  the  Tenth  Avenue,  and 
running  parallel  thereto  from  the  northerly  side  of  Forty- 
third  Street  aforesaid,  to  the  centre  line  of  the  block  between 
Forty-third  and  Forty-fourth  Streets;  and  whereas  the  said 
party  of  the  first  part  is  about  to  erect  and  build  a  dwelling- 
house  upon  the  premises  owned  as  aforesaid  by  him,  so  that 
the  westerly  wall  of  said  dwelling  is  to  be  a  party-wall. 

"  Now,  therefore,  in  consideration  of  the  premises  and  of 
the  sum  of  one  dollar  each  to  the  other  paid,  the  receipt  where- 
of is  hereby  acknowledged,  it  is  hereby  understood,  coven- 
anted and  agreed  by  and  between  the  parties  for  themselves, 
their  heirs  and  assigns,  that  the  said  party  of  the  first  part 
in  building  the  said  dwelling-house  may  make  use  of,  occupy 
and  possess  the  land  and  premises  of  the  party  of  the  second 
part  immediately  adjoining,  for  the  purpose  of  building  and 
erecting  a  party-wall  for  said  house  sixteen  inches  in  width, 
so  that  the  said  wall  may  stand  and  be  one-half  in  width 
upon  the  lot  of  the  party  of  the  first  part,  and  the  other  half 
in  width  upon  the  lot  of  the  party  of  the  second  part,  as  the 
same  are  so  divided  by  said  line  two  hundred  (200)  feet 
from  the  corner  of  Tenth  Avenue  and  Forty-third  Street, 
and  the  party  of  the  second  part  may  in  like  manner  use  the 
said  land  of  the  party  of  the  first  part  immediate!}'  adjoining 
his  in  like  manner,  and  for  a  like  purpose,  but  no  part  of  the 
VOL.  VIII.— 21 
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fee  of  said  respective  lots  shall  pass  to  or  be  vested  in  either 
of  the  parties  hereto,  their  heirs  or  assigns. 

"  Second. — That  the  said  party  of  the  second  part  or  his 
legal  representatives  may  at  any  time  hereafter  use  and  en- 
joy the  said  party-wall  as  the  westerly  wall  of  whatever 
dwelling  he  may  erect  on  his  said  lot  in  common  with  the 
said  party  of  the  first  part,  on  he  or  they  paying  one-half  of 
the  value  thereof,  or  of  so  much  as  is  intended  to  be  used  as 
hereinafter  provided. 

"  Third. — If  the  parties  hereto  or  their  legal  representa- 
tives cannot  a«ree  between  themselves  as  to  the  value  of  said 
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wall,  then  the  party  of  the  first  part  shall  appoint  a  practical 
builder  or  mason  on  his  behalf,  and  the  party  of  the  second 
part  shall  also  appoint  a  practical  builder  or  mason  on  his 
behalf,  and  the  two  persons  thus  appointed  will  proceed  to 
appraise  and  value  the  said  wall,  and  the  amount  of  valua- 
tion thus  arrived  at  is  agreed  to  be  taken  and  considered  as 
the  value  thereof.  In  case  such  appraisers  should  disagree, 
they  shall  have  power  to  appoint  a  person  as  umpire,  and  the 
parties  hereto  agree  to  abide  by  the  determination  of  such 
arbitration. 

"  The  party  of  the  second  part,  on  paying  one-half  the 
amount  thus  appraised  or  agreed  on  as  the  value  of  the  said 
wall,  shall  be  at  liberty  to  use  the  same,  as  provided  in  the 
second  clause  of  this  agreement. 

"•  Fifth. — It  is  understood  that  if  the  party  of  the  second 
part  should  first  build  a  dwelling-house  on  his  lot,  then  the 
same  restrictions  as  to  valuation  and  the  paying  one-half  the 
appraised  or  agreed  value  of  any  wall  lie  may  build  as  are 
now  assumed  by  the  party  of  the  second  part,  are  to  apply  to 
and  be  assumed  by  the  said  party  of  the  first  part. 

"  In  witness  whereof,  the  parties  hereto  have  set  their 
hands  and  seals  the  day  and  year  first  above  written. 
"JOHN  SCOTT,  [L.S.] 
"  MARGARET  McMILLAN,  [L.S.] 
''  Sealed  and  delivered 
in  presence  of 
''Jos.  CUDLIPP. 
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"And  that  the  said  agreement  was  acknowledged  by  both 
the  parties  thereto,  so  as  to  entitle  the  same  to  be  recorded, 
and  was  recorded  in  the  office  of  the  registrar  in  and  for 
the  city  and  county  of  New  York,  on  the  10th  day  of 
November,  1871. 

'•The  plaintiff  further  states  that  afterwards,  and  after 
the  delivery  and  recording  of  the  last-named  agreement,  and 
on  the  faith  thereof,  the  plaintiff  proceeded  to  and  did  erect 
a  house  upon  his  said  lot  of  land,  and  in  so  doing  erected  a 
party-wall  for  the  said  house  sixteen  inches  in  width  and 
sixty-one  feet  in  depth  in  a  northerly  direction,  commencing 
on  the  northerly  side  of  West  Forty-third  Street  and  stand- 
ing one-half  in  width  upon  the  lot  of  land  of  the  said  Mar- 
garet McMillan,  mentioned  in  the  said  agreement,  and  the 
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other  half  in  width  upon  the  said  lot  of  the  plaintiff,  and  in 
ail  respects  conformable  to  the  said  agreement,  and  that  the 
plaintiff  has  performed  all  the  conditions  of  the  said  agree- 
ment on  his  part  to  be  performed. 

"  The  plaintiff  further  states  that  afterwards,  and  on  the 
7th  day  of  December,  187"),  the  defendant  purchased  of  the 
said  Margaret  McMillan  and  of  John  McMillan  and  Eliza- 
beth Clara  McMillan,  who  were  heirs-at-law  of  the  said  John 
McMillan,  deceased,  and  as  such  heirs-at-law  were  seized  in 
fee  simple  thereof  as  tenants  in  common,  the  said  lot  of  land 
described  in  the  said  agreement  as  the  lot  of  land  owned  by 
the  said  Margaret  McMillan,  and  thereupon  the  said  Margaret 
McMillan,  John  McMillan  and  Robert  Atild,  as  the  special 
guardian  of  the  said  Elizabeth  Clara  McMillan  (who  Avas 
ilien  an  infant),  executed  to  the  defendant  and  the  defend- 
ant received  and  accepted  from  them  a  deed  of  the  said  last- 
named  lot  of  land,  including  the  one-half  in  Avidth  of  the 
said  party-wall  standing  thereon,  granting  and  conA'evin  ; 
the  same  to  him  in  fee  simple,  subject  to  the  aforesaid  agree- 
ment between  the  plaintiff  and  the  said  Margaret  McMillan, 
of  which  agreement  (he  defendant  had  actual  as  well  as  con- 
structive notice,  and  was  fully  informed  prior  to  and  at  the 
time  of  the  execution  and  acceptance  by  him  of  the  deed 
aforesaid  of  the  last-named  lot  of  land,  and  the  plaintiff  is 
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advised  and  believes  that  the  said  agreement  was  an  incum- 
branoe  upon  and  ran  with  the  land  so  purchased  by  and  con- 
veyed and  granted  (o  the  defendant. 

"  The  plaintiff  further  states,  that  afterwards  and  on  or 
about  the  1st  day  of  July,  1876,  the  defendant  commenced 
the  erection  of  a  house  upon  the  last-named  lot,  and  from 
thence  until  on  or  about  the  10th  day  of  August,  1876,  con- 
tinued the  erection  thereof  until  the  said  house  was  finished 
and  completed  on  or  about  the  last  day  named;  and  that  in 
the  erection  of  the  last-named  house  the  defendant  used  and 
enjoyed  the  whole  of  the  said  party-wall  as  the  westerly  wall 
thereof  in  common  with  the  plaintiff,  and  that  the  defendant 
in  the  erection  of  the  said  house  extended  the  said  party- 
wall  upwards  the  entire  length  and  width  thereof  two  feet 
or  thereabouts,  and  also  extended  the  said  party-wall  (which 
is  one  entire  compact  wall,  and  forms  the  easterly  wall  of  the 
said  house  of  the  defendant,)  the  full  width  of  the  same  nine 
feet  laterally  and  in  a  northerly  direction  as  far  as  the  house 
so  erected  by  him  extends  in  that  direction,  in  continuation 
of  and  be}rond  the  northerly  terminus  of  the  said  party-wall 
so  erected  by  the  plaintiff,  and  to  the  height  of  the  house  so 
erected  by  him,  and  that  the  said  wall  as  so  extended  stands 
one-half  thereof  upon  the  said  lot  of  the  plaintiff  and  one- 
half  thereof  upon  the  said  lot  of  the  defendant. 

"  The  plaintiff  further  states,  that  as  he  is  advised  and 
believes,  the  defendant  had  the  right  to  so  extend  the  said 
party-wall,  both  upwards  and  laterally,  under  and  pursuant 
to  the  agreement  aforesaid  between  the  plaintiff  and  the  said 
Margaret  McMillan,  and  that  except  for  the  said  agreement 
such  extension  would  have  been  without  the  license  or  con- 
sent of  the  plaintiff  and  without  right  or  lawful  author- 
ity, and  that  the  defendant  thereby  adopted,  ratified  and 
confirmed  the  said  agreement,  and  became  and  is  estopped 
from  denying  that  such  extension  was  made  under  and  pur- 
suant to  the  said  agreement,  and  is  bound  in  equity,  if  not 
at  law,  to  perform  the  whole  of  the  said  agreement,  and  pay 
the  plaintiff  the  one-half  of  the  value  of  the  said  party-wall 
erected  by  the  plaintiff. 
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"  The  plaintiff  further  states,  that  the  plaintiff  and  the 
defendant  have  been  unable  to  agree  between  themselves  as 
to  the  value  of  the  said  party-wall,  and  being  unable  to  agree 
die  plaintiff  has  appointed  on  his  part  a  practical  mason,  to 
wit :  one  William  Thomas,  to  appraise  and  value  the  said 
inirtv-wall,  and  has  notified  the  defendant  in  writing  of  the 
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said  appointment,  and  demanded  of  the  defendant  that  he 
should  appoint  on  his  part  a  similar  appraiser,  to  appraise 
and  value  the  said. party- wall ;  but  the  said  defendant  lias 
neglected  and  refused  to  appoint  a  practical  builder  or 
mason,  or  any  other  person  on  his  behalf,  to  appraise  and 
value  the  said  party-wall,  although  a  reasonable  time  in 
which  the  defendant  might  and  ought  to  have  done  so  has 
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el.'fpsed.  • 

•'  The  plaintiff  further  alleges,  that  the  reasonable  value 
of  the  whole  of  the  said  party-wall  is  sixteen  hundred  dol- 
lars, and  that  the  defendant  has  hitherto  refused  and  still 
refuses  to  pay  the  plaintiff  one-half  of  the  aforesaid  value  of 
the  said  party-wall,  though  requested  so  to  do,  and  entirely 
denies  his  liability  to  pay  the  plaintiff  any  sum  whatever  for 
the  use  and  enjoyment  by  the  defendant  of  the  said  party- 
wall." 

The  complaint  also  contained  a  second  cause  of  action. 
The  defendant,  reserving  his  right  to  answer  the  second 
cause  of  action,  demurred  to  the  first  alleged  cause  of  action, 
on  the  ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

The  court  at  special  term  ordered  judgment  on  the  de- 
murrer, with  leave  to  the  plaintiff  to  amend  on  payment  of 
costs. 

A.  It.  Dyett,  for  appellant. 
G-eorge  H.  Forster,  for  respondent. 

VAN  HOESEN,  J. — The  plaintiff  concedes  that  the  de- 
fendant's liability  would  have  been  questionable  if  he  had 
not  entered  upon  the  plaintiff's  land  and  built  thereupon 
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half  of  a  party-wall,  which  was  nothing  more  than  a  prolonga- 
tion of  the  party-wall  which  the  plaintiff  had  constructed 
under  the  authority  given  him  by  Mrs.  McMillan's  agree- 
ment. This  does  not  fairly  present  the  actual  state  of  facts,  to:- 
Mrs.  McMillan  had  no  power  to  authorize  the  building  of  tlu- 
party-wall  on  the  land  of  her  children,  and  furthermore,  the 
plaintiff  had  built  the  wall  upon  his  own  land  in  the  exer- 
cise of  his  right  of  ownership,  and  not  by  permission  of  Mrs. 
McMillan.  The  defendant,  when  he  broke  and  entered  the 
plaintiff's  close,  did  not  do  so  under  the  authority  conferred 
by  any  of  the  provisions  of  that  agreement.  There  is  not  a 
clause  in  the  agreement  which  can  be  construed  to  warrant 
the  taking  by  the  defendant  of  any  of  the  plaintiff's  land  for 
fhe  building  of  a  party-wall.  The  fifth  article  of  the  agree- 
ment does,  indeed,  provide  that  if  the  party  of  the  second 
part  (Mrs.  McMillan)  should  first  build  a  dwelling-house  on 
her  lot,  the  plaintiff  should  assume  and  be  bound  to  pay  one- 
half  of  the  expenses  incurred  by  her  in  building  the  party- 
wall  in  case  he  afterwards  used  it.  The  agreement  was  un- 
doubtedly made  in  ignorance  of  the  fact  that  Mrs.  McMillan 
had  no  other  interest  in  the  land  than  her  right  of  dower, 
and  its  effect  was  to  confer  a  personal  privilege  and  a  per- 
sonal right  upon  her.  It  did  not  authorize  any  one  not  in 
privity  with  her  to  enter  upon  the  plaintiff's  land  for  the 
purpose  of  building  a  party-wall.  Certainly  the  defendant 
could  not  have  maintained  an  action  upon  the  agreement 
against  the  plaintiff  if  the  latter  had  refused  to  permit  him 
to  build  a  party-wall,  though  the  plaintiff  doubtless  has  a  light 
of  action  against  the  defendant  for  entering  upon  his  land  and 
constructing  a  wall  upon  it.  This  action  cannot,  therefore, 
be  supported  upon  the  ground  that  the  defendant  knowingly 
and  deliberately  availed  himself  of  a  privilege  conferred  by 
the  agreement  of  building  on  the  plaintiffs  land  an  exten- 
sion of  the  party-wall,  and,  therefore,  having  enjoyed  the 
advantages,  must  bear  the  burdens  growing  out  of  the  agree- 
ment. The  case  is  that  of  a  purchaser  of  land  who  is  sued 
for  a  share  of  the  cost  of  building  a  party-wall  because  a  for- 
mer owner  or  claimant  of  the  land  made  a  personal  covenant 


NEW   YORK— JUNE,  1877.  227 


S«>tt  v.  McMillan. 


to  pay  such  share.  It  is  directly  within  the  principle  of 
Cole  v.  Hughes,  (54  N.  Y.  444). 

The  plaintiff  urges,  moreover,  that  the  defendant  has  as- 
sumed the  obligation  of  paying  for  the  party-wall  because  he 
took  the  land  "  subject  to  the  agreement"  between  the  plain- 
tiff and  Mrs.  McMillan;  and  the  case  of  Diiiye.lde.in  v.  The 
Third  Avenue  R.  R.  Co.  (37  N.  Y.  575)  is  cited  as  an  authority 
in  support  of  that  position.  That  case  seems  to  me  to  be  an 
authority  in  favor  of  the  opposite  conclusion.  The  phrase 
"  subject  to  the  agreement "  is  a  mere  recognition  of  the  right 
of  the  plaintiff  to  have  and  maintain  the  party-wall  upon  the 
hind  which  the  defendant  was  purchasing.  The  right  to  the 
part}--wall  was  an  easement  possessed  by  the  plaintiff  in  that 
land,  if  Mrs.  McMillan's  agreement  was  sufficient  to  create  it. 
The  wall  worked  a  diminution  of  the  control  of  the  defend- 
ant over  his  land,  and,  like  any  ordinary  incumbrance,  was 
mentioned  in  the  deed.  In  the  Dingeldeiu  case,  there  was 
no  incumbrance,  and  the  words  "subject  to  the  payment" 
(not  subject  to  the  agreement,  as  in  the  present  action)  would 
have  been  without  meaning  or  effect,  if  they  had  not  been 
construed  to  import  an  agreement  to  pay  the  claim  they  re- 
ferred to. 

The  case  of  Hoffman  v.  Barry  (2  Hun,  52)  disposes  of 
the  objection  as  to  the  costs. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 

Order  affirmed,  with  costs  and  disbursements.* 
*  Affirmed  by  the  Court  of  Appeals  in  76  N.  Y.  141. 
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THE  ELEVENTH  WARD  SAVINGS  BANK  OF  THE  CITY  OF 
NEW  YORK,  Respondent,  against  ALLAN  HAY  AND 
OTHERS,  Appellants. 

[THREE  SUITS.] 

(Decided  April  2d,  1877.) 

Iii  a  suit  to  foreclose  a  mortgage  which  had  been  assigned  to  the  plaintiff,  the  de- 
fendant K.,  who  was  the  owner  of  the  mortgage,  swore  that  he  had  paid  $5000  on 
account  thereof ;  that  he  had  made  this  payment  at  the  time  of  the  purchase  of 
the  mortgage  by  the  plaintiffs,  and  had  paid  it  to  one  L.,  the  president  of  the 
plaintiff,  upon  the  agreement  that  it  should  be  credited  on  account  of  the  mort- 
gage. This  testimony  was  contradicted  by  the  oath  of  L.,  who  swore  that  the 
$5000  was  paid  him  for  procuring  the  plaintiff  to  purchase  the  mortgage  from  the 
then  holders  of  it.  The  documentary  evidence  showed  that  on  the  purchase  the 
plaintiff  had  given  checks  for.  $45,000,  the  amount  due  on  the  mortgage,  to  the 
order  of  K.,  who  had  endorsed  them  over  to  the  assignors  of  the  mortgage,  and 
that  K.  had  then  given  to  L.  his  own  check  for  $'5000 ;  that  K.  had  at  the  same 
time  given  his  own  bond  to  the  plaintiff  to  secure  the  payment  of  $45,000  on  the 
mortgage,  and  that  he  had  for  several  years  paid  the  interest  on  $45,000.  The 
court  at  special  term  held  the  testimony  of  K.  could  not  overthrow  the  testimony 
of  L.,  supported  by  this  documentary  evidence,  and  that  the  claim  of  payment 
was  not  established,  and  the  court  at  general  term  refused  to  disturb  that  deci- 
sion. 

A  motion  to  consolidate  suit  is  made  too  late  when  it  is  not  made  until  the  trial. 

APPEALS,  from  three  judgments  of  foreclosure  and  sale 
made  by  this  court,  and  also  from  an  order  denying  a  motion 
to  consolidate  the  three  suits. 

The  three  suits  were  for  the  foreclosure  of  three  mort- 
gages, all  on  the  same  property,  made  by  Allan  Hay  to  three 
several  parties,  and  the  payment  of  which  had  been  assumed 
by  the  defendant,  David  M.  Koehler,  to  whom  the  property 
had  been  transferred  by  Hay. 

The  defendant  Koehler  alone  defended,  and  claimed  to 
have  paid  86000  on  account  of  the  mortgages.  He  claimed 
^  have  paid  85000  on  account  of  the  mortgages — on  which 
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there  was  then  due  $45,000 — at  the  time  when  they  were 
purchased  by  the  plaintiff,  and  $1,000  subsequently. 

The  plaintiff  claimed  that  no  such  payments  had  been 
made,  and  that  the  $5000  which  had  been  paid  by  the  defend- 
ant on  the  purchase  of  the  mortgages  by  the  plaintiff  had 
been  paid  to  Edward  V.  Loew,  then  president  of  the  plain- 
tiff, for  his  services  in  procuring  the  purchase  of  the  mort- 
gages, and  that  the  $1000  had  been  paid  to  Edward  V.  Loew, 
who,  at  the  time  of  such  payment,  was  president  of  the 
Manufacturers'  and  Builders'  Fire  Insurance  Company,  on  the 
sale  by  it  to  the  plaintiff  of  a  $11,000  mortgage  on  other 
property  belonging  to  the  defendant  Koehler,  to  make  up 
the  difference  between  the  face  of  the  mortgage  and  $10,000, 
the  amount  paid  for  the  mortgage  by  the  plaintiff,  and  that 
this  $1000  had  been  paid  over  by  Mr.  Loew  to  the  insurance 
company. 

There  was  a  conflict  between  the  testimony  of  the  de- 
fendant Koehler  and  that  of  Edward  V.  Loew,  who  testified 
as  a  witness  on  the  part  of  the  plaintiff,  as  to  what  agree- 
ment was  made  between  them  as  to  the  disposition  to  be 
made  of  the  sums  thus  paid  by  Koehler  to  Loew;  but  it  ap- 
peared, without  contradiction,  that,  on  the  assignment  of 
the  mortgages,  Koehler  had  given  his  bond  to  the  plaintiff 
to  secure  $45,000  due  on  the  mortgages  ;  that  checks  for 
$45,000  had  been  drawn  by  the  plaintiff  to  the  order  of 
Koehler,  and  by  him  endorsed  over  to  the  assignors  of  the 
mortgage  ;  that  Koehler  had  drawn  his  own  check  to  the 
order  of  Loew  for  $5000 ;  and  that  Koehler  had  for  several 
years  paid  to  the  plaintiff  the  interest  on  $45,000. 

The  following  opinion  was  written  at  special  term  : 

VAN  BRUNT,  J. — All  the  documentary  evidence  in  this 
case  is  entirely  inconsistent  with  the  theory  that  Mr.  Koeh- 
ler paid  the  $5000  on  the  mortgages  in  suit,  at  the  time  the 
plaintiffs  took  the  assignment  of  them.  If  he  made  'the  pay- 
ment on  account  of  the  principal  of  these  mortgages,  why  did 
he  execute  a  bond  to  pay  $45,000  when  the  mortgages  should 
become  due?  Why  did  the  bank  give  its  checks  for  $45,000 
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to  Koehler's  own  order,  and  Koehler  endorse  them  over  to  the 
holders  of  the  mortgages?  Whv  did  Mr.  Koehler  draw  his 
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check  to  Mr.  Loew  individually,  and  not  to  the  plaintiffs? 
In  the  face  of  these  circumstances,  it  seems  to  me  certain 
that  the  payment  was  not  intended  to  apply  upon  the  princi- 
pal of  these  mortgages.  The  payment  of  the  -$1000  is  equally 
well  accounted  for.  As  to  the  strictures  passed  upon  the 
conduct  of  the  president  of  the  bank,  they  cannot  be  consid- 
ered here.  Whether  he  acted  legally  or  illegally  in  taking 
this  money  cannot  in  any  way  affect  the  plaintiff's  claim. 
The  plaintiffs  are  entitled  to  judgment  of  foreclosure  and 
sale  for  the  full  amount  claimed. 

The  only  other  question  necessary  to  consider  is  that  of 
consolidation.  If  the  motion  to  consolidate  had  been  made 
promptly,  I  think  it  would  have  been  the  duty  of  the  court 
to  have  granted  it  ;  but  in  a  case  where  such  motion  is  de- 
layed until  causes  are  called  for  trial,  it  seems  to  me  that  the 
defendant  has  been  guilty  of  such  laches  as  to  deprive  him 
of  his  claim  for  this  relief." 

Kaufmann^  Tunstall  £  Wagner,  for  appellant. 
A.  C,  Anderson  £  Albert  Cardozo,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice.  —  The  first  question 
raised  in  this  case,  a  question  of  fact,  was,  whether  the 
$5000  was  paid  upon  the  mortgage  or  to  Loew  in  considera- 
tion of  his  getting  the  plaintiffs  to  take  the  mortgage.  Upon 
that  question,  Koehler  and  Loew  were  in  direct  conflict  ;  and 
although  the  conduct  of  Loew,  as  the  president  of  a  savings 
bank  and  one  of  the  finance  committee  of  the  institution,  in  ad- 
vocating in  the  committee  and  getting  the  bank  to  take  a  mort- 
gage of  845,000,  for  which  service  Koehler  was  to  pay,  and 
did  pay  him  $5000,  was  extraordinary  in  the  chief  officer  of 
such  an  institution,  yet  we  cannot  say,  as  between  the  wit- 
nesses, who  directly  contradicted  each  other,  that  the  judge 
below  decided  erroneously,  as  he  put  his  decision  upon  the 
ground  that  Koehler  at  the  time  gaveJiis  bond  for  $45,000, 
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\vlien,  if  the  $5000  hud  been  received  by  the  bank  as  a  pay- 
ment upon  the  mortgage,  the  bond  should  have  been  in 
$40.000;  as  well  as  upon  another  equally  significant  circum- 
stance, that  the  bank  drew  the  check  for  $45,000  to  Koehler's 
own  order,  and  he  endorsed  it  to  the  owner  of  the  mortgage 
and  drew  his  check  for  $5000  to  Loew  individually  instead 
of  to  the  bank. 

These  contemporaneous  documentary  facts,  and  the  con- 
tinuous payment  afterwards  to  the  bank  by  Koehler  of 
interest  on  $15,000,  were  circumstances  strongly  against  his 
version  of  the  transaction,  and  we  cannot  say  that  the  judge 
was  wrong  in  attaching  to  them  the  weight  which  he  did. 

As  respects  the  second  question  of  fact,  Loew  testified 
that  Koehler  gave  the  $1000  as  a  bonus  to  the  insurance 
company  to  secure  the  transfer  of  the  other  mortgage  to  the 
plaintiff,  and  that  he,  Loew,  when  he  received  it,  paid  rt  over 
to  the  insurance  company,  and  Koehler's  statement  in  respect 
to  this  transaction  was  so  loose  and  unsatisfactory  as  to  jus- 
tify the  judge  in  finding  against  him. 

If  the  defendant  wished  to  have  the  suits  consolidated,  he 
should  have  moved  before  they  were  brought  on  for  trial. 
The  usual  course  is  to  move  before  trial,  that  the  other 
party  may  have  an  opportunity  to  read  affidavits  and  be  heard 
as  upon  an  ordinary  motion  before  trial.  It  was  a  matter  of 
discretion  with  the  judge,  and  as  he  put  his  denial  of  the 
motion  upon  the  ground  of  the  defendant's  laches,  there  is 
no  reason  why  an  appellate  tribunal  should  now  order  the 
suits  to  be  consolidated  (Wait's  Pr.  vol.  2,  pp.  557,  558). 

The  motion  for  a  new  trial,  therefore,  should  be  denied. 

The  judgment  and  order  appealed  from  are  affirmed  with 
costs  (810  costs  and  disbursements  of  affirmance  of  order). 

JOSEPH  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  and  order  appealed  from  affirmed  with  costs.* 


*  The  judgment  entered  on  this  decision  was  affirmed  by  the  Court  of  Appeals, 
April  Kith,  1878.    (See  73  N.  Y.  GO.).) 
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THE  WEST  SIDE  SAVINGS  BANK,  Respondent,  against  ISAAC 
NEWTON,  Appellant. 

(Decided  June  18th,  1877.) 

Where  at  the  time  of  a  lease  the  demised  premises  are  supplied  with  water  con- 
veyed there  by  pipes,  e.  (/.,  with  the  Croton  water  in  the  city  of  New  York,  the 
nse  of  the  water  is  a  privilege  or  easement  which  constitutes  a  part  of  the  de- 
mised premises,  and  if  the  landlord  shut  off  the  supply  of  water  through  the  pipes 
and  refuses  to  allow  the  tenant  the  use  of  it,  this  amounts  to  an  eviction  from  a 
portion  of  the  demised  premises ;  and  the  tenant,  on  surrendering  possession  of  the 
premises,  is  relieved  from  payment  of  the  rent  reserved  in  the  lease,  except  for 
the  period  for  which  he  has  actually  occupied  the  premises.* 

Where  the  landlord  turned  off  the  Croton  water  from  the  demised  premises  iu  such 

a  cas*.  and  forbade  the  tenant  to  turn  it  on  again:  h'-'ul,  that  this  amounted  t<>  an 
eviction  from  a  portion  of  the  demised  premises.* 

Where  the  secretary  of  a  savings  bank  acted  for  the  bank  in  lensing  certain  prem- 
ises belonging  to  it,  and  received  the  rent,  and  the  lessee  wa.s  referred  to  him 
about  matters  connected  with  the  lease,  and  the  secretary,  with  the  knowledge 
and  approval  of  the  president  of  the  bank,  turned  off  the  Croton  water  from  the 
demised  premises,  and  refused  the  lessee  the  use  of  it :  held,  that  such  act  was 
one  by  which  the  bank  was  bound.* 

When  Croton  water  pipes  which  are  arranged  for  a  whole  building,  and  which  sup- 
ply water  to  the  part  occupied  by  the  tenant  of  a  portion  thereof,  get  out  of  re- 
pair, the  landlord  .of  the  whole  building  is  the  one  to  repair  them,  and  not  the 
tenant  who  occupies  only  a  part  thereof.* 

APPEAL  from  a  judgment  of  the  Marine  Court  of  the  city 
of  New  York  affirming  a  judgment  entered  on  a  decision  of 
the  Chief  Justice  of  that  court  after  a  trial  before  him  with- 
out a  jury. 

The  facts  are  stated  in  the  opinion  of  Judge  ROBINSON. 

Ira  Shafer,  for  appellant. 

Benedict  £  Benedict^  for  respondent. 


*  The  head  notes  here  given  are  in  accordance  with  the  final  decision  of  the 
case  in  the  Court  of  Appeals,  where  the  decision  of  the  Gem-nil  Term  here  was  re- 
versed, and  the  dissenting  opinion  of  DALY,  Ch.  J.  approved.  Sec  the  foot  note  at 
end  of  the  case. 
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CHARLES  P.  DALY,  Chief  Justice,  dissenting. — The  chief 
justice  before  whom  the  cause  was  tried  has  found  that  no 
such  notice -was  given  by  Mrs.  Carpenter  to  the  plaintiff  de- 
claring the  lease  at  an  end  as  was  required  within  the  clause 
providing  for  the  termination  of  it,  upon  giving  ninety  days' 
notice.  Mrs.  Carpenter  swore  that  on  or  about  the  5th  day 
of  March  she  gave  Mr.  Alice,  the  secretary  of  the  company, 
the  ninety  days'  notice  under  the  lease  ;  that  she  did  so  at 
the  request  of  her  surety,  the  defendant ;  that  she  told  Alice, 
standing  in  the  door  of  the  bank,  that  she  had  come  to  avail 
herself  of  the  clause  in  the  lease  of  ninety  days,  as  she  could 
not  keep  the  premises  for  want  of  the  Croton  water,  and  that 
she  never  told  him  afterwards  that  she  did  not  intend  what 
she  said  to  him  as  a  notice  under  the  clause  in  the  lease. 
This  Allee  denied.  He  fixed  the  time  of  the  interview  be- 
tween them  at  about  the  oth  of  April,  when,  he  said*  she 
came  to  pay  the  rent ;  that  she  then  told  him  that  unless  the 
pipes  were  fixed  she  would  have  to  give  up  the  house ;  that 
it  afterwards  occurred  to  him  that  she  may  have  meant  to 
give  a  notice  under  the  lease,  and  that  the  following  day  he 
met  her  in  the  hall  and  asked  her  if  she  intended  what  she 
said  as  a  notice  under  the  lease,  and  that  she  said  she  did 
not  intend  it  so,  but  that  she  wanted  the  water  pipes  fixed. 
Here  was  a  direct  conflict  upon  the  point,  and  we  cannot  say 
that  the  chief  justice  erred  in  a  finding  by  which  it  is  evident 
he  believed  that  the  secretary's  statement  was  true. 

The  tenant  was  under  no  obligation  to  keep  the  water 
pipes  in  repair.  She  occupied  only  a  part  of  the  house,  the 
plaintiff  occupying  the  residue  for  their  bank.  The  lease 
provided  that  she  was  not  to  be  held  liable  for  any  repairs, 
except  as  therein  provided,  arid  the  subsequent  provision  was 
that  she  should  keep-  the  gas  pipes  and  fixtures  in  repairs, 
and  do  all  inside  repairs.  The  secretary,  Allee,  testified  that 
the  clause  in  the  lease  about  the  water  pipes  was  stricken 
out  at  the  defendant's  (the  surety's)  request,  which  is  cor- 
roborated by  the  inspection  of  the  instrument  attached  to  the 
complaint,  by  which  it  appears  that  the  words  "  water  and" 
were  erased  preceding  the  words  "  gas  pipes,"  showing  plain- 
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ly  that  the  tenant  was  not  to  keep  the  water  pipes  in  repair, 
but  that  that  was  to  be  done  by  the  landlord. 

If  the  plaintiff  turned  off  the  water  because  the  pipes  in 
the  part  of  the  premises  occupied  by  the  tenant  leaked,  and 
the  water  ran  through  the  ceiling  of  the  bank,  it  was  wholly 
without  excuse,  as  it  was  the  duty  of  the  plaintiff  to  keep 
those  pipes  in  repair.  I  am  also  of  opinion  that  if  the  plain- 
tiff turned  off  the  water  so  as  to  deprive  the  tenant  of  the 
use  of  it,  it  was  such  an  interference  Avith  and  a  deprivation 
of  the  beneficial  enjoyment  of  the  premises  as  would  justify 
the  ten: ;nt  in  abandoning  them,  and  release  her  from  the  pay- 
ment of  rent.  (Dyett  v.  Pendleton,  8  Cow.  727  ;  Edgertonv. 
Page,  1  Hilt.  320 ;  Cohen  v.  Dupont,  1  Sandf.  [S.  C.]  260  ; 
Jackson  v.  Eddy,  12  Miss.  209.)  Such  an  act  of  the  lessor, 
accompanied  by  an  abandonment  of  possession  by  the  lessee,  is 
deemed  a  virtual  expulsion  of  the  tenant  and  bars  the  re- 
covery of  the  rent.  (Per  Grover,  J.  M.,JEdfferton  v.  Page,  20 
N.  Y.  284.) 

Mrs.  Carpenter,  however,  did  not  abandon  the  premises, 
according  to  her  own  testimony,  until  the  4th  of  September, 
and  was  therefore  liable  for  the  rent  for  the  month  of  August ; 
for  a  tenant  cannot  remain  in  possession  of  the  premises, 
whatever  may  be  the  interference  with,  or  disturbance  of,  the 
beneficial  enjoyment,  and  claim  to  have  been  evicted  and 
discharged,  (whilst  thus  retaining  possession,)  from  the  pay- 
ment of  rent.  (Mortimer  v.  Brunner,  6  Bosw.  659 ;  Edgerton  v. 
Page,  1  Hilt.  320  ;  Harrisons  Case,  Clay  R.  34  ;  Campbell  v. 
Shields,  11  How.  Pr.  565;  Wilson  v.  Smith,  5  Yerger,  399.) 
For  the  interference  with  her  possession  during  that  time 
her  remedy  was  an  action  for  damages. 

It  remains  then  to  consider  whether  it  is  shown  by  the 
GTidence  that  there  was  such  an  interference  by  the  plaintiff 
with  the  use  and  enjoyment  of  the  portion  of  the  house 
which  she  occupied  as  justified  her  in  leaving  when  she  did, 
and  discharged  her  from  the  payment  of  rent  for  the  months 
of  September  and  October ;  the  residue  of  the  period  for 
which  rent  was  recovered. 

The  objection  that  no  such  defense  is  set  up  by  the  ;i.n- 
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swer'is  untenable.  The  answer  avers  that  in  January,  1870. 
the  plaintiff  shut  off  the  Croton  water  from  the  premises 
leased  by  Mrs.  Carpenter,  and  prevented  the  flow  thereof  to 
any  portion  of  the  same,  and  continuously  deprived  her  ot 
the  use  of  said  Croton  water  during  all  the  time  that  she  re- 
mained in  possession  of  the  premises;  and  that  by  reason  of 
the  plaintiff's  wrongful  behavior,  the  defendant  was  released 
and  discharged  from  any  liability  as  surety  for  the  payment 
of  the  rent,  which  was  a  sufficient  averment  of  the  defense. 

The  chief  justice  found  that  the  plaintiff  did  not  turn  off 
the  Croton  water  from  the  premises  during  the  occupancy  of 
them  by. Mrs.  Carpenter,  and  that  she  was  evicted  from  no 
part  of  said  premises  by  any  act.  or  direction,  or  authority  of 
the  plaintiff.  I  think  tnis  finding  was  erroneous  ;  that  the 
evidence  shows  that  throughout  her  occupation  the  plaintiff, 
through  its  officers,  the  president  and  the  secretary,  claimed 
the  right  to  keep  the.  water  turned  off  unless  she  would  re- 
pair the  pipes,  and  that  it  was  kept  turned  off  by  them,  or 
bv  their  direction,  so  as  to  prevent  any  injury  by  the  leaking 
of  the  water  to  the  ceiling  of  the  bank  ;  that  she  made  fre- 
quent complaints  to  the  officers,  without  redress;  that  she 
was  subjected  to  great  annoyance  and  inconvenience  bv  the 
deprivation  of  the  water;  and  that  she  left  the  premises  for 
this  reason,  after  unavailing  remonstrances  on  her  part:  mak- 
ing a  case  quite  as  strong  as  Cohen  v.  Dupvnt  (1  Samlf.  [S.  C.J 
260),  where  it  was  held  that  a  series  of  petty  annoyances  on 
the  part  of  the  landlord  which  interfered  with  the  tenant's 
beneficial  use  of  the  premises,  and  was  injurious  to  his  busi- 
ness, amounted  to  an  eviction,  where  the  tenant  abandoned 
the  premises  in  consequence.  In  that  case,  one  of  the  chief 
annoyances  was  the  muffling  of  the  street  bell  of  the  defend- 
ant, who  was  a  dentist,  by  which  his  customers  were  kept 
pulling  the  bell  and  waiting,  from  fifteen  minutes  to  half  an 
hour  before  effecting  an  entrance,  ana  were  sometimes  com- 
pelled to  leave  without  effecting  an  entrance  into  the  house; 
the  other  annoyances  consisting  in  littering  the  approach  to 
his  apartments  with  sweepings  of  the  story  above,  and  other 
petty  acts  of  this  nature. 
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It  is  claimed  on  the  argument  that  whatever  the  secretary 
may  have  done  in  respect  to  turning  off  the  water,  or  keep- 
ing it  turned  off,  or  whatever  he  may  have  said  as  to  the 
necessity  of  doing  so,  he  acted  solely  upon  his  own  responsi- 
bility, and  not  in  accordance  with  any  authority  from  the 
plaintiff,  that  matter  being  exclusively  under  the  control  of 
the  president.  This  conclusion  is  not  warranted  by  the  evi- 
dence. There  were  only  three  persons  who  attended  to  the 
business  of  the  bank,  which  was  a  savings  bank,  as  officers 
or  employees,  namely,  the  president,  the  secretary,  and  a 
clerk,  who  could  have  been  in  any  way  connected' with  the 
turning  off  of  the  water  or  keeping  it  turned  off,  unless  it 
might  be  the  board  of  directors  or  trustees,  of  whom  nothing 
appears  in  the  evidence  except  that  there  was  such  a  body. 

The  secretary,  apart  from  his  official  position  as  such  an 
officer  in  such  an  institution,  was  the  one  who  conducted  all 
the  negotiations  respecting  the  lease  and  the  special  provi- 
sions or  clauses  that  were  inserted  in  it.  He  swore  express- 
ly that  all  the  negotiations  about  the  lease  were  transacted 
by  him  ;  that  he  was  fully  authorized  to  act  for  the  bank, 
except  as  he  was  instructed  by  the  president  to  refer  Mrs. 
Carpenter  to  him.  He  swore  to  this  on  the  former  trial,  and 
the  testimony  to  this  effect,  which  he  then  gave,  was  read  on 
this  trial  without  objection.  He  first  made  the  draft  of  the 
lease  proposed  to  be  given  by  the  bank.  The  objections  to 
certain  clauses  in  it  and  the  desire  to  have  other  clauses  in- 
serted were  made  to  him  ;  and  after  consulting  with  the 
president,  he  brought  the  lease  with  these  alterations  in  it 
executed  by  the  bank.  The  tenant  and  surety  signed  and 
acknowledged  it  in  his  presence,  and  he  subscribed  his  name 
to  it  as  a  witness. 

Mrs.  Carpenter  testified  that  the  president  gave  her  to 
understand  that  she  was  to  transact  her  business  with  the 
bank  through  the  secretary,  and  stated  that  what  business 
she  had  with  the  bank  as  tenant  she  transacted  with  that 
officer. 

The  president,  without  directly  denying  that  statement, 
qualified  it  by  saying  that  he  referred  to  her  taking  care  of 
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the  premises,  her  compensation  for  that  service,  and  to  her 
paying  her  rent  to  the  secretary.  The  president  knew  very 
little  about  the  lease  ;  he  did  not  recollect  to  have  seen  it 
until  it  was  produced  at  the  former  trial.  He  did  not  pay 
much  attention  to  the  parts  proposed  to  be  stricken  out, 
and  did  not  even  krio\v  that  there  was  a  proviso  in  it  by 
which  she  could  terminate  the  lease  upon  her  notice  of  nine- 
ty days  until  his  attention  was  called  to  it,  long  after  the 
lease  was  executed,  showing  that  the  whole  matter  was  left, 
to  a  great  extent,  in  the  hands  of  the  secretary.  But  this 
point  is  not  very  material,  as  it  clearly  appears  from  the  evi- 
dence that  whatever  the  secretary  said  or  did  in  respect  to 
keeping  the  water  turned  off  he  did  with  the  approval  of 
the  president.  The  president,  the  secretary,  and  the  clerk 
all  swore  that  they  did  not  turn  off  the  water,  order  it  to  be 
turned  off,  or  know  that  any  person  connected  with  the  bank 
turned  it  off;  but  notwithstanding  this  denial,  it  appears 
very  clearly,  both  from  the  testimony  of  Mrs.  Carpenter  and; 
the  president  and  the  secretary,  exactly  what  took  place. 

Mrs.  Carpenter  came  in  first  as  a  sub-tenant  of  one 
Cohen,  and  upon  Cohen's  leaving,  she  leased  the  whole 
of  the  premises  which  he  occupied,  which  included  the 
basement,  where  the  stop-cock  was  placed,  and  to  which, 
during  her  occupancy,  the  bank  had  access,  and  used  in 
part  for  storage  and  for  keeping  its  coal.  She  leased 
the  premises,  as  above  stated,  on  the  1st  of  October,  1869, 
when  the  water  flowed  to  the  third  story,  and  where  she  had 
the  use  of  it,  having  twelve  girls  employed  in  that  story  on 
sewing-machines.  About  four  or  five  weeks  after  her  occu- 
pation commenced,  or  about  the  middle  of  November,  1869, 
as  appears  from  her  own  testimony  and  that  of  several  of  her 
employees,  the  water  was  stopped  offi,  subjecting  her  and1 
them  to  great  inconvenience  and  trouble  from. the  deprivation 
and  the  want  of  it  in  that  partof  the  building,  as  all  water,  after 
this,  had  to  be  carried  up  from  the  basement ;  and  this  state 
of  things  continued  during  the  whole  of  her  occupation, 
which  ended  on  the  4th  of  September,  1870..  She  testified 
that  the  water  did  no.t  again  run  whilst  she  was  on  the- 
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premises,  except  once.  The  day  after  it  was  stopped  she 
went  to  see  the  secretary  about  the  water  not  runniTTg;  told 
him  that  it  was  stopped,  and  that  she  wanted  the  water  up 
stairs.  He  went  with  her  to  the  basement,  said  he  could 
turn  on  the  water  so  that  it  would  flow  up  stairs,  and  did  so  ; 
and  finding  such  to  be  the  fact  she  expressed  her  gratifica- 
tion, upon  which  he  turned  it  off,  telling  her  he  could  not 
allow  it  to  run,  as  the  pipes  were  out  of  order.  She  asked 
him  afterwards  if  she  could  not  have  the  water  turned  on  ; 
that  she  had  it  when  she  rented  the  premises,  and  thought  it 
was  her  right  to  have  it  continued.  She  also  testified  that 
she  spoke  to  the  president  about  it,  and  that  he  promised  to 
remedy  it,  but  told  her  she  must  pay  for  the  repair  of  the 
pipes,  which  she  refused  to  do,  saying  that  she  had  a  right  to 
the  water  and  expected  him  to  give  it  to  her ;  and  he  said 
he  would  speak  to  the  board  about  it. 

The  president  denied  on  the  trial  that  he  had  any  com- 
munication personally  with  her  on  the  subject,  but  heard  of 
her  complaint  only  through  the  secretary,  and  may  have  for- 
gotten the  fact,  as  she  testified  that  when  she  saw  him, 
shortly  before  she  left  the  premises,  he  seemed  to  have  for- 
gotten that  she  had  spoken  to  him  previously  about  it. 

It  appeared  from  her  testimony  that  she  sub-let  a  portion 
of  the  premises,  and  had  great  trouble  with  her  tenants,  who 
said  they  would  not  stay,  because  they  found  there  would  be 
no  water,  together  with  the  inconvenience  to  which  she  and 
her  employees  were  subjected.  In  March,  1870,  she  told  the 
secretary  she  could  not  keep  the  premises  for  the  want  of 
water ;  that  unless  she  could  have  it,  she  would  have  to 
give  up  the  house ;  and  he  told  her  that  he  would  speak  to 
the  president;  and  before  she  left  again  told  the  secretary 
she  could  keep  the  house  no  longer,  as  they  had  deprived 
her -of  the  water;  that  if  the  bank  did  not  repair  the  pipes, 
and  let  her  have  the  water  up  stairs,  she  would  pay  no  more 
rent,  as  she  could  receive  none  from  her  tenants  Avithout  the 
water.  Just  before  she  left,  the  president  asked  her  why 
she  wished  to  leave,  and  she  said  she  could  not  get  respect- 
able.tenants  to  stay  without  the  water.  He  then  said  he  did 


NEW  YORK— JUNE,  1877.  339 

The  West  Side  Savings  Bank  v.  Newton . 

not  think  she  could  do  better,  and  she  toldhim  it  was  impos- 
sible for  her  to  remain,  as  the  house  was  in  such  shocking 
repair.  He  told  her  he  would  hold  the  surety  for  the  rent. 
The  day  that  she  departed  plumbers  were  sent  in,  and  the 
water  pipes  were  repaired  by  the  plaintiffs. 

This  state  of  things  is  not  denied,  but  corroborated,  by 
the  plaintiffs'  testimony,  and  especially  by  that  of  the  secre- 
tary. He  testified  he  told  Cohen,  while  he  was  in  occupa- 
tion of  the  premises,  as  the  water  leaked  through  the  ceiling 
of  the  bank,  which  would  probably  fall  down,  that  the  water 
must  be  stopped,  as  the  bank  would  not  have  the  water  run 
in  that  way.  He  also  admitted  that  he  told  Mrs.  Carpenter 
that  he  could  not  leave  it  turned  on  because  the  pipes  were  v 
out  of  repair,  and  the  water  would  leak  through  the  ceiling. 
That  the  water  could  not  be  turned  on  up  stairs ;  that  they 
could  not  have  the  water  up  stairs  whilst  the  pipes  leaked,  to 
the  injury  of  the  ceiling  of  the  bank  ;  that  they  could  not 
turn  the  water  on  until  the  pipes  were  fixed  ;  that  he  would 
speak  to  the  president;  that  he  did  so,  and  the  president 
said  she  made  a  great  many  complaints  about  everything  ; 
to  do  nothing  about  it,  but  to  leave  it  altogether  to  him. 

He  corroborated  her  statement  fully  as  to  what  occurred 
between  them  at  the  basement  in  the  interview  before  men- 
tioned ;  that  he  turned  the  water  on,  and  said  he  would  show 
her  how  the  water  could  be  made  to  flow  up  stairs  ;  that  she 
said  she  was  much  obliged  to  him,  and  hoped  he  would  leave 
it  turned  on  ;  that  he  told  her  no,  that  he  could  not  leave  it 
turned  on  until  the  pipes  were  fixed,  and  that  she  would 
have  to  fix  the  pipes.  The  president  was  thus  fully  in- 
formed of  her  complaint.  He  was  asked  if  he  did  not  have 
complete  control  of  the  water.  His  reply  was,  "  Not  tech- 
nically." He  was  then  asked,  "Did  you  have,  or  take  con- 
trol of  the  water?"  He  answered,  "No."  He  was  then 
asked  if  he  did  not  so  testify  on  a  former  trial,  and  said 
he  did  not  recollect.  He  was  then  told  that  it  so  appeared 
in  the  testimony  taken  at  that  trial,  and  he  answered,  "  It 
may  be  so."  He  was  then  shown  a  copy  of  his  testimony  at 
that  trial,  and  said,  u  I  find  I  so  testified,  if  this  is  a  correct 
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account."  He  was  then  asked  whether  he  did  so  testify  or 
not,  and  he  answered,  "I  presume  I  did;"  and  then  admit- 
ted that  he  testified  at  the  former  trial  that  the  water  was 
under  his  control;  that  he  could  have  ordered  it  turned  on, 
but  did  not,  because,  before  Cohen  left,  the  Avater  from  the  sec- 
ond story  ran  into  the  bank,  and  that  that  was  the  reason  why 
he  did  not  order  it  turned  on  ;  that  he  had  knowledge,  a  few 
weeks  after  Mrs.  Carpenter  took  possession,  of  her  complaint 
that  the  water  was  not  running  on  ;  that  he  told  the  secre- 
tary to  refer  Mrs.  Carpenter  to  him ;  but  it  does  not  appear 
by  the  testimony  that  the  secretary  referred  her  to  the  presi- 
dent, but  all  that  appears  is  that  he  told  her  that  he  would 
see  the  president  about  it. 

There  can  be  no  doubt,  from  this  testimony,  that  the 
water  was  kept  turned  off  during  Mrs.  Carpenter's  occu- 
pancy by  the  president  and  the  secretary ;  that  the  president 
assumed  to  have  control  of  the  matter,  and  that  it  was  with 
his  and  the  secretary's  knowledge  and  concurrence  that  she 
was  deprived  of  the  use  of  the  water  ;  that  they  did  so  to 
protect  the  ceiling  of  the  bank  from  injury,  and  kept  it 
turned  off  unless  she  would  have  the  pipes  repaired  ;  being 
both  under  the  erroneous  impression  that  the  obligation  was 
u»pon  her  to  keep  the  pipes  in  repair,  and  not  upon  the  bank, 
and  that  it  was  not  until  they  saw  that  she  was  going  to 
leave  that  they  sent  workmen  in  and  had  the  pipes  repaired. 
Conkling,  the  president,  said  on  the  former  trial,  "  I  remem- 
ber that  there  were  a  great  many  complaints  and  demands  for 
improvements  of  various  kinds;  absence  of  water  was  among 
them.  I  said  to  Mr.  Allee  (the  secretary),  in  substance,  to  let 
Mrs.  Carpenter  come  to  me.  I  conveyed  the  impression  to  him 
to  do  nothing  about  it,  but  to  leave  it  to  my  control.  That 
was  my  answer  from  first  to  last,  during  Mrs.  Carpenter's 
occupation  of  the  premises  ;  the  control  of  the  premises  was 
in  my  hands  ;  the  water  was  under  my  control ;  I  could  have 
ordered  it  turned  on ;  I  did  not,  because,  before  Cohen  left, 
the  water  from  the  second  story  ran  through  the  ceiling  into 
the  bank ;  that  he,  Cohen,  immediately  turned  it  off  for  his 
own  protection,  because  he  was  told  that  if  any  damage  was 
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sustained  by  the  bank  he  would  have  to  make  it  good,  and 
it  was  never  turned  on  again. 

This  testimony  requires  no  comment.  It  shows  very 
clearly  that  it  was  by  the  act  of  the  landlord  that  Mrs.  Car- 
penter was  deprived  of  the  water,  arid  it  was  such  an  inter- 
ference with,  and  disturbance  of,  her  possession  and  enjoy- 
ment of  the  premises  as  warranted  her  in  leaving  them,  and 
discharged  her  and  her  surety  from  a  portion  of  the  rent  that 
was  recovered. 

These  acts  on  the  part  of  the  secretary  and  the  president 
in  the  disturbance  of  the  tenant's  beneficial  use  and  enjoy- 
ment of  the  premises  were  acts  done  within  the  scope  of 
their  employment  or  official  position,  as  officers  or  agents  of 
the  corporation,  for  which  the  corporation  was  responsible, 
so  far  as  the}r  amounted  to  an  eviction  of  the  tenant,  and  the 
discharge  of  her  and  her  surety  from  any  liability  for  the 
payment  of  rent  by  reason  of  the  eviction.  (Angel  &  Ames 
on  Corp.  §  310,  9th  ed. ;  2  Hilliard  on  Torts,  322,  3d  ed. : 
Brice  on  Ultra  Vires,  p.  225 ;  Ranger  v.  Crr.  W.  R.  R.  Co.,  5 
H.  Lds.  72 ;  Weed  v.  Panama  R.  R.  Co.,  17  N.  Y.  362 ; 
Blackstock  v.  N.  Y.  £  Erie  R.  R.  Co.,  20  Id.  48.) 

We  cannot,  with  propriety,  reduce  the  amount,  and 
affirm  the  judgment  for  the  residue,  for  there  is  a  difference 
in  the  testimony  of  Mrs.  Carpenter  and  that  of  the  secretary 
as  to  the  time  when  she  left;  she  stating  that  she  left  on  the 
4th  of  September,  and  the  secretary  testifying,  to  the  best  of 
his  recollection,  that  it  was  on  the  23d  of  that  month.  The 
better  course,  therefore,  is  to  reverse  the  judgment  generally, 
leaving  the  plaintiffs  to  sue  again  for  the  rent  during  the 
time  of  her  actual  occupation. 

ROBINSON,  J. — The  defendant  was  sued  as  surety  upon  a 
lease  executed  by  plaintiff  to  a  Mrs.  Carpenter  of  "al]  the 
house,  No.  154  Sixth  Avenue,  except  the  porfion  occupied  by 
the  bank,  for  the  term  of  one  year  and  seven  months  from 
October  1st,  1869,  at  a  yearly  rent  of  eight  hundred  dollars, 
payable  monthly  in  advance."  The  rent  claimed  is  for  the 
months  of  July,  August,  September  and  October,  1870.  By 
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the  terms  of  the  lease  the  lessee  agreed  "  to  keep  the  gas- 
pipes  and  fixtures  of  the  house  and  premises  in  good  repair 
and  condition,  and  to  do  all  inside  repairs  to  said  house  at 
her  own  proper  cost  and  expense."  In  the  printed  lease 
presented  for  execution,  by  consent  of  parties  the  specific 
agreement  to  pay  the  Croton  water-tax  by  the  lessee,  as  also 
to  keep  the  "  water-pipes  "  in  repair,  was  stricken  out  before 
execution.  Whatever  may  have  been  the  views  of  the  par- 
ties as  to  the  obligations  the  parts  stricken  out  may  have 
imposed,  the  lease  is  obligatory  as  to  the  actual  terms  em- 
ployed when  executed. 

The  answer  in  substance  asserts  that,  by  reason  of  this 
alteration  in  the  printed  form,  the  plaintiff  in  legal  effect 
agreed  to  keep  the  water-pipes  in  repair,  and  verbally  agreed 
to  do  so.  This  assumption  cannot  be  maintained.  The 
contract  must  be  construed  in  legal  effect  as  it  reads,  and 
cannot  be  varied  for  incompleteness,  except  upon  some  af- 
firmative action  by  a  complaining  party  of  fraud  or  mistake 
in  its  preparation,  and  for  its  correction  in  the  particulars 
wherein  it  is  erroneous.  The  lease  is  to  be  read  according 
to  its  terms,  and  legal  effect  given  torevery  part  of  it. 

By  the  letting  the  tenant  became  owner  of  the  premises 
for  the  term  of  the  demise,  subject  only  to  having  her  estate 
defeated  for  breach  of  the  conditions  of  the  lease.  She  thus 
becomes  a  purchaser  of  the  premises  for  such  term  m  the 
condition  in  which  they  were  when  leased.  She  took  his 
purchase  "  for  better  or  for  worse,"  as  the  law  imposed  upon 
her  the  condition  of  keeping  them  in  the  same  state  and  con- 
dition (ordinary  wear  and  natural  decay  only  excepted),  so 
that  she  might  so  restore  them  at  the  end  of  her  term  (Tay- 
lor, Land.  &  Ten.  §  343).  No  duty  could  be  exacted  from 
her  landlord  in  respect  to  repairs  unless  the  landlord  made 
some  agreement  to  that  end,  and  the  omission  of  the  land- 
lord to  perform  such  an  agreement  is  no  defense  against  the 
claim  for  rent,  except  by  way  of  recoupment.  No  defense  in 
this  respect  is  interposed  in  this  case.  Those  urged  on  the 
trial  were : — 

First.  An  eviction  of  the  tenant  by  the  landlord's  depriv- 
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ing  her  of  the  use  and  benefit  of  the  Croton  water  in  the 
second  and  third  stori-es  ;  and 

Second.  A  determination  of  the  lease  by  the  giving  of  a 
prior  notice  of  the  tenant's  intention,  as  provided  in  the 
lease,  and  which  it  is  alleged  was  given  March  5th,  1870,  so 
as  to  constitute  as  (claimed)  a  defense  against  the  four 
months'  rent  sued  for,  accruing  on  and  after  July  1st,  1870. 

Considering  first  the  second  defense,  the  evidence  to  sup- 
port it  was  the  testimony  of  Mrs.  Carpenter  that  she  gave 
notice  on  the  5th  day  of  March,  1870,  to  Mr.  Allee  (plain- 
tiff), the  cashier,  to  whom  she  paid  her  rent.  She  testifies  : 
'•  I  gave  notice  to  Mr.  Allee  under  the  ninety  days'  clause  in 
the  lease  on  or  about  the  5th  of  March,  1870.  I  told  him  I 
could  not  keep  the  premises  because  of  the  want  of  the  Cro- 
ton water." 

Mr.  Allee  contradicts  her,  and  states  she  never  gave 
him  any  notice  of  that  character ;  that  the  only  statement 
made  by  her  from  which  it  might  be  inferred  was  made  on 
the  5th  of  April,  1870,  when  she  said  "she  would  have  to 
have  the  water  up  stairs,  or  she  would  give  up  the  premises." 
His  attention  being  chilled  to  the  provisions  of  the  lease,  he 
saw  her  on  the  next  day,  and  mentioning  her  allusion  on  the 
day  previous  to  her  leaving  the  place,  asked  her  if  she  intended 
that  as  a  notice  under  the  ninety-day  clause  of  the  lease,  and 
she  replied  "  she  did  not."  This  testimony  (aside  from 
other  considerations  as  to  the  legal  efficacy  of  any  such  notice, 
as  she  testifies  t^)  it)  fully  warranted  the  ninth  finding  of  the 
judge  who  tried  the  cause  (without  a  jury),  that  no  such 
ninety-day  notice  as  was  provided  for  in  the  lease  had  ever 
been  given. 

The  first  defense  of  eviction  of  the  tenant  is  not  unsus- 
tained  by  the  judge  in  his  fifth  finding  of  facts,  and  his  deci- 
sion is  fully  sustained  by  the  proofs.  The  stop-cock,  which 
controlled  and  regulated  the  flow  of  the  Croton  water  to  the 
second  and  third  stories,  was  in  the  basement  leased  to  and 
occupied  by  the  tenant,  Mrs.  Carpenter.  There  is  nothing 
in  the  evidence  even  tending  to  show  that  plaintiffs  even 
trespassed  upon  her  premises,  or  violently  or  by  unlawful 
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menace  interfered  or  prevented  her  using  that  stop-cock,  or 
turning  on  the  flow  of  water  to  the  second  and  third  stories. 
She  was  in  their  employment,  and  took  charge  of  their  bank- 
ing-room to  keep  it  in  good  order  and  condition.  The  whole 
difficulty  arose  from  a  defect  in  the  waste-pipe  in  the  second 
story,  which  carried  off  the  waste  water  from  the  sink  above, 
and  through  which  the  dirty  water  leaked  on  to  the  ceiling 
of  the  bank  room,  which  shortly  afterwards  (in  August,  1870) 
from  that  cause  became  detached,  and  fell.  The  plaintiffs 
remonstrated  with  Mrs.  Carpenter  against  her  allowing  the 
water  to  be  so  used  to  their  injury.  On  one  occasion,  Mr. 
Allee,  their  cashier,  went  down  into  the  cellar,  and  showed 
how  to  turn  on  the  water  to  the  upper  stories.  On  turning 
it  off,  Mrs.  Carpenter  says  he  said,  "she  could  have  no  more 
water  up  stairs  until  the  pipes  were  fixed  ; "  while  lie  testi- 
fies he  said,  "  I  told  her  I  could  not  leave  it  turned  on,  be- 
cause the  pipes  were  out  of  repair,  and  the  water  would  leak 
through  the  ceiling."  The  trivial  difficulty  between  the 
plaintiff  and  their  tenant  was  as  to  who  should  pay  the  expense 
of  the  repairs  to  the  water-pipes,  which  the  tenant  declined 
to  do.  , 

The  matters  before  stated  substantially  constitute  the 
evidence  as  to  the  eviction.  While  the  tenant,  under  the 
circumstances,  may  not  have  been  under  any  affirmative  obli- 
gation to  repair  the  water-pipes  (which  may  well  be  questioned 
under  her  agreement  "  to  do  all  inside  repairs  to  said  house 
at  her  own  proper  cost  and  expense  "),  yet  this  defect  in  the 
waste-pipes  existed  when  she  leased  the  premises,  and  she 
had  no  legal  claim  on  plaintiffs  to  repair  them.  She  was 
under  a  general  obligation  of  law  bound  to  make  no  such 
use  of  them  as  injured  others.  Hiring  the  premises  with 
such  defective  waste-pipes,  she  was  guilty  of  a  wrong  in 
making  any  such  use  of  them  as  immediately  resulted  in  an 
injury  of  the  plaintiffs.  No  act  done  by  the  plaintiffs,  or  any 
of  their  officers,  can  be  otherwise  construed  than  as  a  remon- 
strance or  dissent  against  Mrs.  Carpenter's  allowing  the 
water  from  her  premises  to  flow  down  and  injure  the  ceiling. 
They  never  attempted  any  trespass  upon  the  premises  leased 
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to  her,  nor  ever  ventured  thereon  and  assumed  the  right  to 
interfere  with  and  cut  off  the  upward  flow  of  the  water  to  the 
second  and  third  stories.  They,  at  the  utmost,  did  what 
they  had  a  right  to  do — to  use  such  language  as  expressed 
in  positive  terms  their  dissent  and  remonstrance  against  her 
use  of  the  defective  water-pipes  on  her  premises  while  such 
use  immediately  resulted  in  injury  to  the  ceiling  of  their 
banking-room. 

It  needs  no  citation  of  authorities  that  to  this  extent 
plaintiffs  were  fully  justified  in  dealing  with  their  tenant  as 
a  stranger  in  interest.  And  as  the  case  presents  no  feature  of 
any  trespass  by  them  upon  her  premises  or  appurtenances, 
and  far  less  that  they  have  been  guilty  of  any  eviction  of 
their  tenant,  the  judgment  should  be  affirmed. 

LARREMORE,  J.,  concurred  with  Judge  Robinson. 

CHARLES  P.  DALY,  Chief  Justice. — The  striking  out  of 
the  provision  in  the  lease  in  relation  to  Croton  water  repairs 
is,  as  between  the  parties,  to  be  taken  as  an  indication  that 
she  was  not  to  keep  the  water-pipes  in  repair,  and  the  omis- 
sion of  anything  in  the  lease  respecting  repairs  subjects  the 
tenant  only  to  the  necessity  of  keeping  the  premises  in  the 
condition  in  which  they  are  in,  and  the  tenant  is  bound  to 
make  "  fair  and  tenantable  "  repair,  but  not  permanent  re- 
pairs. If  the  Croton  water-pipes,  which  are  arranged  for  the 
whole  building,  and  which  supply  water  to  the  part  occupied 
by  the  tenant,  get  out  of  repair  the  landlord  of  the  whole 
building  is  the  one  to  repair  them,  and  not  a  tenant  who  merely 
occupies  a  particular  part  of  the  building,  for  a  tenant  is  not 
bound  to  make  permanent  repairs,  or  repairs  that  relate  to 
the  whole  structure,  when  he  merely  occupies  a  part  of  it. 
Mrs.  Carpenter  was  willing  to  take  the  premises  as  they 
were  ;  but  it  was  the  plaintiffs  who  would  not  let  her,  and 
kept  the  water  shut  off  from  her  part  of  the  house,  which 
was  that  unwarrantable  interference  with  the  beneficial  en- 
joyment of  the  tenant  that  the  law  condemns  on  the  part  of 
the  landlord  towards  his  tenant,  whom  he  should  on  the 
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contrary  protect  and  defend  (Taylor,  Landlord  and  Tenant, 
§  378,  5th  ed.) ;  and  I  think  the  evidence  shows  that  the 
officers  of  the  bank  in  this  case  claimed  and  exercised  the 
power  of  keeping  the  water  turned  off.  She  was  told  that  it 
could  not  be  turned  on  unless  she  repaired  the  pipes,  and  it 
is  evident  that  she  was  deterred  by  the  officers  telling  her 
that  it  could  not  be  turned  on,  their  acts  and  declarations 
showing  that  they  claimed  the  right  to  control  it,  in  which 
she  finally  acquiesced  and  left  the  premises. 

Judgment  affirmed.* 

*  On  appeal  to  the  Court  of  Appeals,  the  judgment  entered  on  the  decision  of 
the  general  terra  here  was  reversed,  the  following  opinion  being  handed  down  on 
March  18th,  1879  :— 

Per  CURIAM. — We  are  of  opinion  that  the  rinding  that  the  plaintiff  was  not 
bound  by  the  acts  of  the  cashier  was  erroneous.  The  act  of  showing  Mrs.  Carpen- 
ter how  to  turn  the  water  on  is  not  material,  but  the  turning  it  off,  accompanied  by 
the  positive  in  junction  that  it  must  not  be  turned  on,  constituted  an  act  which,  in 
effect,  deprived  the  lessee  of  the  use  of  the  water  for  the  upper  stories  of  the  de- 
mised premises.  The  cashier  had  done  all  the  business  in  respect  to  the  leasing  of 
the  premises  ;  he  procured  the  execution  of  the  lease,  and  received  the  rent ;  the 
lessee  was  referred  to  him  about  matters  connected  witli  the  lease  ;  lie  assumed  to 
speak  authoritatively,  and  the  evidence  shows  that  the  lessor,  both  through  its  sec- 
retary and  president,  refused,  and  intended  to  refuse,  the  use  of  the  water  in  the 
pipes  as  then  existing.  If  this  rinding  had  been  otherwise,  the  trial  judge  might 
have  arrived  at  a  different  result. 

Upon  the  merits  we  are  inclined  to  concur  with  the  opinion  of  Chief  Justice 
Daly.  The  use  of  the  water  was  a  privilege  or  easement  which  constituted  a  part 
of  the  demised  premises  ;  and  under  the  lease  as  executed,  and  the  circumstances  of 
the  case,  we  think  that  it  was  the  duty  of  the  plaintiff  to  put  and  keep  the  pipes  in 
repair,  especially  that  part  of  them  immediately  connected  witli  the  room  reserTed 
from  the  lease,  and  used  by  the  plaintiff.  Having  deprived  the  lessee  of  the  use  of 
the  water  for  nearly  all  the  demised  premises,  it  is  not  just  that  the  lessee  or  surety 
should  pay  rent  beyond  the  time  when  tire  lessee  actually  occupied  the  premises. 
Adopting  the  reasons  of  Chief  Justice  Daly  for  these  conclusions,  we  refrain  from 
repeating  them. 

The  judgment  of  the  Common  Pleas  and  Marine  Court  must  be  reversed. 

All  concur. 
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THE  PEOPLE  ex  rel.  JOHN  W.  GILCHRIST  AND  JOHN  W. 
GELCHRIST,  Appellant,  against  FRANCIS  MURE  AY,  Re- 
spondent. 

(Decided  January  7th,  1878.) 

A  judgment  of  ouster  in  «in  action  in  the  nature  of  quo  warranto  to  determine  the 
title  to  a  public  office  is  not  conclusive  upon,  or  evidence  against,  one  not  a  party 
to  the  suit,  nor  claiming  under  such  a  party.* 

A.  was  appointed  assistant  clerk  of  a  district  court  in  New  York  City,  and  subse- 
quently removed  by  the  justice  thereof,  and  B.  appointed  ;  and  B.  thereafter  hav- 
ing been  removed,  and  C.  appointed;  in  an  action  in  the  nature  of  a  quo  warranto 
on  the  relation  of  B.  against  C.,  a  judgment  ousting  C.  and  declaring  B.  entitled  to 
the  office  was  rendered.  Before  tSie  entry  of  the  formal  judgment,  A.,  with  the 
consent  of  C. ,  resumed  possession  of  the  office  under  his  original  appointment.  In 
an  action  in  the  nature  of  quo  warranto  on  the  relation  of  B.  against  A.  to  re- 
cover possession  of  the  office, — Held,  that  the  judgment  in  the  action  on  the 
relation  of  B.  against  C.  was  not  binding  on  or  conclusive  against  A.* 

The  office  of  assistant  clerk  of  a  district  court  of  the  city  of  New  York  and  that  of 
member  of  Assembly  are  not  incompatible,  and  serving  in  the  latter  capacity  is 
riot  a  vacation  of  the  former  office.* 

APPEAL  from  a  judgment  of  this  court,  entered  by  direc- 
tion of  a  judge  at  trial  term,  and  from  an  order  denying  a 
motion  for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Nelson  J.  Waterbury,  for  appellant. 

Elliot  Sandford  $  James  W.  Fowler,  for  respondent. 

ROBINSON,  J. — This  action  was  instituted  by  the  attor- 
ney-general under  the  provisions  of  the  Code  (sections  428, 
&c.)  to  obtain  the  relief  they  afforded,  as  a  substitute  for  a 
quo  warranto,  and  was  brought  to  oust  the  defendant  Murray 
from  the  office  of  assistant  clerk  of  the  Second  Judicial  Dis- 

*  The  head  notes  here  given  are  in  accordance  with  the  decision  of  the  Court  of 
Appeals,  which  agreed  with  the  dissenting  opinion  of  DALY,  Oh.  J.  See  note  at  end 
<>j  case. 
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trict  of  this  city,  and  to  enforce  the  rights  of  the  relator 
thereto.  It  was  shown  the  relator  was  appointed  to  that 
office  in  January,  1875,  by  Charles  M.  Clancey,  then  justice  of 
the  court;  that  he  duly  entered  upon  and  exercised  the  of- 
fice until  he  was  expelled  therefrom  in  January,  1876,  by 
Francis  Mangin, whom  said  Clancey  assumed  to  appoint  to  and 
instate  in  the  office,  instead  of  the  relator.  The  Court  of 
Appeals,  in  The  People  ex  rel.  Hogan  v.  Fiynn  (62  N.  Y.  875), 
had  in  June  previous,  in  an  analogous  case  (probably  then  not 
known  to  the  justice),  held  that  the  term  of  office  of  an  assist- 
ant clerk  of  such  district  courts  was  for  six  years,  and  that 
the  justice  had  no  such  power  of  removal  of  the  relator  as  lie 
attempted  to  exercise.  An  action  was,  in  accordance  with 
that  decision,  brought  by  these  same  plaintiffs  in  this  court 
in  1876  upon  a  complaint  by  way  of  an  information  in  the 
nature  of  a  quo  warranto,  like  that  in  the  present  action, 
against  said  Francis  Mangin,  in  which  judgment  was  ren- 
dered on  January  6th,  1877,  by  which  it  was  adjudged  that- 
said  Mangin  had  usurped  said  office  since  January  1st, 
1876,  and  still  unlawfully  held  and  exercised  the  same,  and 
that  he  be  removed  and  ejected  therefrom;  and  further,  that 
the  relator,  John  W.  Gilchrist,  was  entitled  to  the  office,  and 
had  been  so  entitled  since  January  4th,  1875.  Upon  attempt- 
ing to  re-enter  thereon,  the  relator  found  that  this  defendant 
Murray  had  intruded  into  the  office  with  the  consent  or  con- 
currence of  Justice  Clancey,  then  justice  of  the  court,  on  thy 
2d  day  of  January,1877,  and  by  such  intrusion  and  recognition 
by  the  justice,  he  (the  relator)  was  further  excluded  from 
the  office,  in  consequence  of  which  this  action  was  brought. 
The  claim  or  defense  under  which  defendant  so  obtruded 
into  the  office  was  (as  was  proved),  that  he  had  previously, 
in  March,  1873,  been  appointed  to  the  office  by  Thomas  Kiv- 
len,  Esquire,  then  the  justice  of  said  court,  and  in  January, 
1874,  had  been  unlawfully  excluded  therefrom  under  a  like 
assumption  of  power  by  Justice  Field,  his  successor,  who 
then  instated  James  A.  Monaghan  as  assistant  clerk  in  his 
place,  and  said  Monaghan  had  entered  upon  the  performance 
of  the  duties  of  the  office  in  exclusion  of  said  defendant. 
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Although  the  defendant  Murray  was,  so  far  as  appears 
from  the  case  presented,  regularly  appointed  by  Justice  Kiv- 
len  in  March,  1873,  it  is  manifest  the  justices  of  said  courts 
had,  before  the  said  decision  of  the  Court  of  Appeals,  as- 
sumed and  exercised  the  prerogative  and  arbitrary  discretion 
of  appointing  and  removing  their  clerks  and  assistant  clerks 
at  pleasure;  and  notwithstanding  anything  appearing  in  the 
proofs,  some  one  else  may  still  lay  claim  to  the  present  office 
with  like  pretension  with  either  Gilchrist  or  Murray,  by  virtue 
of  an  appointment  at  some  date  within  six  years  by  one  or 
other  of  the  previous  justices,  and  spring  up  like  "  a  jack  in 
the  box  "  with  like  presumption  and  pretense  to  defeat  any 
judgment  that  may  be  rendered  in  the  present  or  any  subse- 
quent action  of  this  character,  favoring  the  claim  of  the  re- 
lator,  so  that,  unless  the  views  of  the  law  as  herein  expressed 
shall  prevail,  I  fail  to  discover  how  any  similar  proceeding 
against  such  third  intruder,  attendant  with  the  ordinary 
'•  law's  dehvys,"  would  be  otherwise  than  lamentably  ineffi- 
cient. The  impotency  of  such  repeated  proceedings,  insti- 
tiued  of  prerogative  right  on  behalf  of  the  people,  to  install 
in  office  one  adjudged  rightfully  entitled,  would,  upon  the 
case  made  by  the  defendant,  but  serve  to  recall  to  one  of  but 
limited  remembrance  of  classic  lore  the  fruitless  attempts, 
as  related  l.-y  Virgil  of  ^Eneas,  to  embrace  the  shades  of  his 
beloved  wife  and  father  : — 

"  Tcr  cnnatuK  ibi  collo,  dare  brurhia  rimnn, 
Terfrtistra,  comprensa  manus,  effii(/it  imar/o, 
Par  levibus  vent  is,  volncrique  similliinu  somno." 

("Thrice  as  I  stood,  I  essayed  to  fling  my  anus  around  her  [his]  neck  ;  thrice 
the  phantom  escaped  the  hands  that  caught  it  in  vain  ;  incapable  as  the  wind  ; 
fleeting  as  the  wings  of  sleep." — CUNINGTON'S  TKANS.) 

To  hold  even  that  this  second  action  was  necessary  to 
give  effect  to  the  previous  judgment  would  be  to  avow  the 
inefficiency  as  well  of  the  sovereign  power  as  of  the  courts 
to  enforce  a  solemn  judgment  upon  the  right  to  an  office, 
and  that  the  person  adjudged  entitled  thereto  should  be  let 
into  possession. 
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On  the  trial  of  this  action,  the  plaintiffs  offered  in  evi- 
dence the  judgment  record  in  the  former  action  against  Man- 
gin,  but  it  was  excluded  as  immaterial  and  irrelevant,  to 
which  ruling  exception  was  duly  taken.  This  rejection  of 
the  former  judgment  is  defended  upon  the  ground  that  it 
was  "res  inter  alios,"  and  also  that  it  was  entered  by  con- 
sent. That  proceeding  was  instituted  against  the  party  then 
usurping  or  intruding,  and  in  possession  of  the  office  and 
exercising  its  functions.  It  is  against  such  a  person  that 
this  particular  action,  authorized  by  the  Revised  Statutes  (2 
R.  S.  581,  sec.  28),  and  as  re-enacted  in  the  Code  (sec.  432),  was 
.alone  maintainable.  The  mere  phantom  of  outside  claims  to 
the  same  office  finds  no  recognition  in  those  provisions,  and 
while  section  440  of  the  Code  gave  permission  in  the  bring- 
ing of  such  an  action  to  include  as  defendants  persons 
claiming  to  be  entitled  to  the  office,  I  recognize  in  that  class 
only  such  as  are  actual  incumbents,  or  persons  in  some 
way  antagonistically  exercising  its  functions,  or  assuming  as 
principals  or  deputies,  or  with  delegated  right,  to  interfere  in 
such  official  duties.  Mere  dormant,  latent,  or  undemonstra- 
tive claims  could  in  no  way  be  intended  as  subjects  of 
recognition.  The  attorney-general  might  well  have  taken 
judgment  against  the  mere  right  of  Mangin  to  the  office,  in 
which  case,  this  defendant,  Murray,  could  have  asserted  his 
present  claim  thereto  without  impeachment  thereof  by  reason 
of  that  judgment;  but  as  by  that  proceeding  he  elected  to 
recognize  and  enforce  the  subsequently  accruing  right  of  the 
relator  Gilchrist  under  his  appointment  by  Justice  Clancey 
in  January,  1875,  a  different  question  is  presented,  depending 
upon  the  force  and  effect  due  to  that  judgment.  The  de- 
fendant Murray  had  not,  from  in  January,  1875,  until  the 
6th  of  January,  1877,  promoted  any  legal  measures  to  have 
his  title  asserted,  nor,  so  far  as  appears,  was  the  attorney- 
general  made  aware  of  any  claim  or  pretension  on  his  part, 
and  the  case  cannot  be  divested  of  the  suspicion  and  convic- 
tion that  his  claim  to  the  office  was  resuscitated  and  conven- 
iently recognized  with  an  immediate  view  to  defeat  the 
impending  judgment  in  the  action  wherein  Mangin  was 
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defendant.  In  my  opinion,  this  manoeuvre  was  unavailable 
to  defeat  the  legal  effect  of  that  judgment,  or  to  debar  the 
relator  Gilchrist  from  a  right  to  repossess  himself  of  the 
office,  as  thereby  ordered  and  adjudged.  It  is  true  it  was 
entered  upon  a  stipulation  that  made  it  dependent  upon  the 
result  of  another  action  of  like  character  pending  in  the 
courts,  and  involving  a  like  title  to  a  clerkship  in  one  of  the 
other  district  courts,  but  it  was  none  the  less  final,  unless 
questionable  for  fraud. 

The  provisions  of  the  Revised  Statutes  (2  R.  S.  582,  sec. 
82),  re-enacted  in  section  437  of  the  Code,  required  that 
when  such  judgment  should  be  rendered  upon  the  title  of 
the  person  so  alleged,  and  the  same  be  in  his  favor,  he  shall 
be  entitled  (after  taking  the  oath  of  office,  and  executing 
such  official  bond  as  may  be  required  by  law)  to  take  upon 
Jiimsclf-the  execution  of  the  office,  and  it  is  made  his  duty  im- 
mediately thereafter  to  demand  of  the  defendant  the  books 
and  papers  belonging  to  the  office,  and  if  refused,  provision 
is  made  to  compel  their  delivery.  It  thereupon  became  the 
duty  of  the  defendant  Mangin  (Code,  sec.  438  ;  1  R.  S.  124) 
to  deliver  over  such  books  and  papers.  Such  being  the  duty 
as  well  of  the  relator  as  of  the  defendant  Mangin,  under  the 
claim  made  upon  him,  and  as  a  consequence  of  the  judgment 
in  that  action,  it  is  difficult  to  appreciate  any  right  on  the 
part  of  any  one  taking  possession  of  the  office  by  the  consent, 
or  concurrence  of  the  person  dispossessed,  and  again  intrud- 
ing upon  the  office  pendente  lite  to  defeat  the  legal  conse- 
quences of  the  action  and  the  judgment  as  rendered  therein. 
Whoever  concurred  in  such  action,  or  connived  at  any  such 
attempt  to  defeat  the  judgment,  became  guilty  of  contempt 
of  the  court,  and  of  a  misdemeanor  at  law.  The  right  of  the 
relator  to  the  office  having  been  thus  determined,  that  to  the 
possession  of  the  books  and  papers  pertaining  to  it  also  fol- 
lowed as  a  necessary  consequence.  The  relation  of  the  de- 
fendant Murray  to  that  controversy,  and  his  claim  to  the 
office,  was,  in  my  opinion,  necessarily  affected  by  the  judg- 
ment. At  the  time  of  the  commencement  of  the  action  he 
was  not  in  any  respect  in  possession  of  the  office,  nor  was  he 
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assuming  to  exercise  any  of  its  functions.  He  was  enjoying 
other  remunerative  employment  under  the  corporation  of 
this  city,  and  his  only  pretense  of  asserting  any  right  to  it  in 
1875  or  1876  was  as  follows : — 

Q.  Have  you  seen  Gilchrist  there  ? 

A.  Yes,  sir. 

Q.  Was  that  in  1875  ? 

A.  Yes,  sir. 

Q.  Did  you  ever  demand  the  office  of  Gilchrist  ? 

A.  No,  sir. 

Q.  Did  you  ever  offer  to  perform  any  duties  in  1875  ? 

A.  I  saw  Judge  Clancey  several  times,  and  asked  him 
if  I  was  legally  entitled  to  the  office  ;  he  said  he  did  not 
think  so.  *  *  *  I  asked  the  position  of  Mr.  Clancey  in 
1876. 

Q.  Did  yon  go  and  demand  this  office  of  a  person  in 
possession  after  you  heard  of  this  decision,?  {The  People  v. 
Flynn,  62  N.  Y.  375,  decided  in  June,  1876.) 

A.  No,  sir. 

Q.  Did  you  ever  commence  any  action,  or  apply  to  the 
attorney-general  to  commence  an  action  of  quo  warranto  to* 
recover  possession  of  this  office  ? 

A.  No,  sir. 

The  effect  of  the  proceeding  had  in  the  action  against 
Mangin  would,  in  my  opinion,  be  wholly  disregarded  if  it 
were  held  to  have  been  without  equal  bearing  or  influence, 
as  well  upon  the  right  of  the  relator  Gilchrist  as  upon  the 
claims  of  this  defendant  to  the  same  office  from  and  after 
January  1st,  1877,  or  at  the  end  of  February  in  the  year 
when  the  present  action  was  commenced.  Prior  to  the  Re- 
vised Statutes,  although  a  judgment  in  favor  of  the  people 
might  oust  the  defendant,  further  proceeding  was  necessary 
on  behalf  of  the  person  rightfully  entitled  to  enforce  the 
judgment  by  mandamus,  if  the  office  Avas  not  surrendered 
to  him,  and  it  was  to  obviate  this,  and  to  establish  and 
immediately  enforce  the  right  of  the  party  adjudged  en- 
titled to  the  office,  that  the  additional  provision  requir- 
ing him  to  take  upon  himself  ths  execution  of  the  office 
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was  inserted.  (See  Revisers'  Notes,  3  R.  S.  2d  ed.,  p.  788 
to  sec.  30.)  The  action  in  this  aspect  partook  of  the 
character  of  one  in  rem,  and  the  judgment  given  awarded 
the  office  to  the  person  presented  on  behalf  of  the  people, 
and  accordingly  adjudged  him  to  be  actually  entitled  to  it. 
and  to  enter  upon  the  execution  of  its  duties  with  all  inci- 
dental rights  to  invoke  all  the  powers  of  the  court  to  give 
effect  to  its  judgment.  The  right  to  an  office  and  its  enjoy- 
ment is  one  of  public  right  and  not  one  of  private  property 
(Conner  v.  The  Mayor,  $c.,  of  New  York,  5  N.  Y.  285;  Smith 
v.  Same,  37  N.  Y.  520).  Claims  to  its  enforcement  cannot  be 
recognized  as  matter  of  proprietary  interest  or  private  right. 
(The  People  v.  Attorney- General,"  22  Barb.  116;  S.  C.  13 
How.  Pr.  182;  The  People  ex  rel.  Demarest  v.  Fairehild, 
Attorney-General,  in  Court  of  Appeals,  Nov.  1876,  4  N.  Y. 
Weekly  Reg.  58.)  In  the  first  cas-e  the  court  says :  "  It  was 
for  the  attorney-general,  and  not  the  court,  to  determine 
whether  in  any  particular  case  it  is  proper  that  an  action  to 
try  the  right  to  an  office  should  be  brought  or  not.  *  *  * 

v  o  o 

That  it  was  the  intention  of  the  Legislature  to  transfer 
the  exercise  of  this  discretion  from  the  court  to  the  at- 
torney-general, and  thus  reinvest  him  with  the  power  he 
had  at  common  law  is  evident.  *  *  *  Although  private 
rights  may  always  be  more  or  less  involved  in  the  action, 
yet  it  is  in  substance,  as  well  as  in  form,  an  action  on  behalf 
of  the  people."  Actions  thus  brought  in  jure  publico  are 
not  matters  of  private  concern,  nor  are  they  res  inter  alias, 
but  immediately  affect  the  rights  of  every  member  of  the 
community,  and  judgments  for  or  against  the  people  are 
equally  conclusive  upon  such  public  right  and  that  of  every 
one  so  represented  as  if  one  immediately  inter  part es.  (Peo- 
ple r.  Anthony,  6  Hun,  142,  and  cases  cited ;  Roch.  $•  G-en. 
Valley  R.  R.  Co.  v.  Clark  National  Bank,  60  Barb.  234.)  In 
the  case  of  The  Earl  of  Carnarvon  v.  Villebois  (13  Mees.  & 
Wels.  331),  the  court  say  that  such  a  prior  judgment  of  a 
competent  court  upon  a  matter  of  a  public  nature,  which 
concerns  the  crown  and  the  subject,  is  to  be  received  as 

evidence  in  a  controversy  with  another  citizen  relating  to 
VOL.  VIII.— 23 
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the  same  subject.  (2  Ph.  Ev.  chap.  3,  sec.  8,  "  Quo  War- 
ranto.") 

The  only  exception  to  this  general  rule,  so  far  as  I  am 
aware,  is  in  matters  of  habeas  corpus  involving  the  liberty  of 
the  citizen.  (Ex  parte  Haine,  3  Blatch.  C.  C.  1  ;  People  v. 
Brady,  56  N.  Y.  192.)  When  a  controversy  arises  in  respf  ot- 
to a  public  office,  it  is  exclusively  within  the  province  of  the 
attorney-general  to  recognize  the  claims  of  such  party  as  he 
may  deem  most  worthy  or  best  entitled,  and  in  such  a  proceed- 
ing as  he  may  institute  in  respect  thereto  (in  the  nature  of  a 
quo  warranto}  it  is  one  asserted  by  way  of  prerogative  right, 
and  if  successfully  asserted,  inures  to  the  benefit  or  to  the  pre- 
judice of  any  citizen  having  any  interest  in  the  question. 
The  proceeding  against  Mangin  was  instituted  against  the 
only  incumbent,  or  person  exercising  any  of  the  functions  of 
the  office,  and  it  is  difficult  to  conceive  ho\v  an}'  latent  claims 
of  the  present  defendant  could  be  otherwise  regarded  than  as 
represented  in  the  controversy.  Whatever  right  he  had  ever 
held  to  the  office  was  one  derived  from  then  existing  statutes, 
or  any  subsequent  laws  that  affected  its  tenure,  privileges,  or 
emoluments.  (Conner  v.  The  Mayor,  supra;  The  People  v. 
Roper,  35  N.  Y.  639.) 

The  rules  of  the  common  law  are  (outside  of  constitu- 
tional restriction)  within  the  absolute  control  of  the  Legis- 
lature, and  whatever  may  have  been  the  character  of  the 
proceeding  by  way  of  quo  warranto  before  the  Revised  Stat- 
utes, those  instituted  since  their  enactment  to  the  same 
end  have  become  impressed  with  the  innovations  effected  by 
them  and  subsequent  statutory  provisions.  Such  legislation 
(notwithstanding  any  defects  in  this  respect  existing  pre- 
vious to  the  Revised  Statutes  to  give  effect  to  a  judgment  on 
behalf  of  the  people)  conferred  upon  the  attorney-general 
a  dominant  discretion  in  the  selection  of  an  individual  claim- 
ant to  an  office  from  among  several,  and  upon  the  courts  full 
power  to  enforce  such  claim  as  he  presented,  so  as  to  instate 
in  office  the  person  he  deemed  entitled  thereto.  Such  seems 
to  be  the  result  of  the  judicial  decisions  of  our  courts  on  the 
question.  From  the  revisers'  notes  above  referred  to,  the 
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summary  installation  of  the  person  so  adjudged  entitled  to  the 
office  appears  to  have  been  clearly  intended  as  enforceable 
against  every  adverse  claimant,  whether  he  was  an  usurper, 
an  intruder,  or  merely  made  adverse  claim  to  the  office.  So, 
too,  the  Code  (sections  428,  &c.)  abolishing  the  writ  of  quo 
warranto  and  proceedings  by  information  in  the  nature 
thereof,  established  its  own  appropriate  remedies  by  civil 
action  ;  and  it  seems  clear  that  it  was  intended  by  such  Legis- 
lature to  give  full  effect  to  any  judgment  as  to  the  right  of 
one  adjudged  entitled  to  an  office  as  to  immediately  install 
him  therein.  (The  People  v.  Conover,  6  Abb.  220.)  In  ac- 
cordance with  these  views  are  Hartt  v.  Harvey  (32  Barb.  67) 
holding  that,  "  by  such  judgment  every  claimant  is  bound, 
his  right  determined,  and  a  final  end  put  to  litigation."  So 
in  The  People  v.  Flanagan  (66  N.  Y.  243)  the  Court  of 
Appeals  say  :  u  Where  the  people,  through  their  constituted 
agents,  thus  ratify  an  election  and  recognize  the  title  of  a 
citizen  to  an  office,  it  is  not  competent  for  them  to  question  it 
by  quo  warranto."  This  decision  applies  with  equal  force  to 
the  case  of  an  officer  holding  Ivy  appointment  who  has  been 
thus  judicially  recognized.  The  proceeding  in  question 
having  been  one  publici  juris,  was  not  influenced  or  con- 
trolled by  incidental  claims  arising  out  of  any  private  pre- 
tensions or  latent  rights  of  other  individuals,  and  the 
judgment  being  in  enforcement  of  a  public  prerogative  right 
cannot  be  questioned  except  for  fraud.  (Rex  v.  The  Mayor  of 
York,  5  Durn.  &  East,  66.) 

These  considerations  render  a  new  trial  necessary,  with- 
out regard  to  the  question  whether  the  defendant  had 
resigned  all  claim  to  the  office  b}*"  accepting  one  under  the 
corporation  ;  that  was  incompatible.  If  this  were  the  sole 
question,  I  should  be  inclined  to  hold  in  his  favor,  but  do  not 
regard  myself  as  so  committed. 

Being  of  the  opinion  the  former  record  should  have  been 
received  in  evidence,  the  judgment  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

LARKEMORE,  J.,  concurred  in  the  foregoing  opinion. 
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CHARLES  P.  DALY,  Chief  Justice  (dissenting).  —  The 
judgment  in  the  action  brought  by  the  attorney-general 
against  Mangin,  upon  the  relation  of  Gilchrist,  is,  as  respects 
the  right  to  the  office,  in  my  opinion,  conclusive  only  upon 
those  who  were  parties  or  privies  to  it.  The  defendant 
Murray  was  appointed  assistaiit-clerk  by  Justice  Kivlen  in 
March,  1873,  and  was  removed  in  January,  1874,  by  Justice 
Field,  Justice  Kivlen's  successor,  upon  the  ground  that  his 
duties  as  a  member  of  Assembly  were  incompatible  with  the 
discharge  of  his  duties  as  assistant-clerk;  and  a  person 
named  Monaghan  was  appointed  in  his  place.  Justice 
Clancey  succeeded  Justice  Field,  and  in  January,  1875,  he 
appointed  Gilchrist,  the  relator,  to  the  office  in  place  01 
Monaghan.  In  January,  1876,  Justice  Clancey  removed  Gil- 
christ, and  appointed  Mangin ;  upon  which  the  attorney- 
general,  at  the  instance  of  Gilchrist,  brought  an  action 
against  Mangin  to  oust  him,  upon  the  ground  that  Justice 
Clancey  had  no  power  to  remove  Gilchrist.  The  Court  of 
Appeals  having  determined  in  another  action  that  the  justices 
had  no  authority  to  remove  assistant-clerks,  a  judgment  was 
entered  up  by  consent  in  the  action  against  Mangin  that  he 
had  "  usurped,  intruded  into,  and  unlawfully  held  and  exer- 
cised the  office  ;  "  that  he  should  be  ousted  therefrom,  and 
that  the  relator  Gilchrist  was  entitled  to  the  office.  The 
judgment  of  ouster  was  entered  up  against  Mangin  on  the 
6th  of  January,  1877,  but  four  days  previously,  that  is,  on 
the  2d  of  January,  1877,  Justice  Clancey  reinstated  the  de- 
fendant Murray  in  the  office,  and  Mangin  surrendered  to 
him  the  possession  of  it;  whereupon  the  attorney-general 
brought  the  present  action,  upon  the  relation  of  Gilchrist, 
to  oust  the  defendant  Murray. 

The  judgment  in  the  action  brought  against  Mangin  was 
conclusive  as  against  him,  but  I  wholly  fail  to  see  how  it  can 
be  conclusive  against  Murray,  who,  when  the  judgment  was 
rendered,  was  in  possession  of  the  office  and  discharging  its 
duties  under  an  appointment  made  before  either  Gilchrist  or 
Mangin  was  appointed.  The  defendant  Murray  being  in 
possession  of  the  office  when  the  present  action  was  brought, 


NEW  YORK— JANUARY,  1878. 


The  People  ex.  rel.  Gilchrist  v.  Murray. 


the  question  raised  was,  whether  Murray  was  rightfully  en- 
titled to  the  office — a  question  not  presented,  and  in  no  way 
involved  in  the  action  brought  by  the  attorney-general 
against  the  intruder  Mangin.  None  of  the  authorities  referred 
to  by  the  appellant,  or  in  the  opinion  of  my  brother  Robin- 
son, go  the  length  of  holding  that  a  judgment  for  the  plain- 
tiffs, in  an  action  brought  by  the  attorney-general  to  oust  an 
usurper,  upon  the  relation  of  one  claiming  to  be  rightfully 
entitled  to  the  office,  is  conclusive,  not  only  against  the  de- 
fendant in  the  judgment,  but,  as  respects  the  right  to  the 
office,  against  every  one ;  that  is,  as  well  against  those  who 
were  not  parties  to  the  action  or  proceeding  as  those  who 
were.  I  can  find  no  authority  for  any  such  doctrine,  and 
that  there  never  was  any  is,  I  think,  apparent  upon  an  ex- 
amination of  the  nature  of  the  action  or  proceeding  by  quo 
warranto  in  such  cases. 

It  was  originally,  as  the  name  denotes,  an  enquiry  to 
ascertain  by  what  warrant  a  person  exercised  the  functions 
of  an  office,  brought  by  the  attorney-general,  either  upon  his 
own  motion,  or  upon  application  made  to  him  b}~  some  one 
having  an  interest,  where  there  was  reason  to  question  the 
right  of  the  incumbent.  "  It  is,"  says  Blackstone,  "  in  tlie 
nature  of  a  writ  of  right  for  the  king  against  him  who  claims 
or  usurps  any  office,  franchise  or  liberty  to  enquire  by  what 
authority  he  supports  his  claim,  in  order  to  determine  the 
right."  (3  Com.  c.  IT,  sec.  5.) 

At  the  common  law  there  were  two  modes  of  procedure — 
by  writ  of  quo  warranto,  and  by  information  in  the  nature 
of  a  quo  warranto  ;  the  judgment  in  the  first,  which  was  the 
older  mode,  being  conclusive  against  the  crown  as  well  as 
the  defendant,  whilst  in  the  latter,  the  judgment  was  conclu- 
sive only  upon  the  defendant.  (Anon.,  l2Mod.  225.)  Infor- 
mations in  the  nature  of  quo  warranto  were  divided  by 
Blackstone  into  two  kinds:  first,  those  which  are  properly 
the  king's  own  suits,  and  filed  ex  officio  by  his  own  immedi- 
ate officer,  the  attorney-general ;  and,  second,  those  in 
which,  though  the  king  is  the  nominal  prosecutor,  yet  it  is  at 
the  relation  of  some  private  person,  when  they  are  filed  by 
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the  king's  attorney  in  the  King's  Bench  (4  Com.  308). 
And  it  was  held,  in  The  King  v.  Francis  (2  T.  II.  484),  that 
informations  of  the  latter  kind  were  considered  merely  in 
the  nature  of  a  civil  proceeding.  The  judgment  given 
was  that  the  defendant  should  not  intermeddle  with  the 
office,  and  "  be  forejudged  and  precluded  from  exercising  it 
in  the  future."  The  court  might,  in  addition,  impose  a  fine, 
but  it  was  usually  nominal.  It  was  a  proceeding  to  try  the 
defendant's  title,  and  would  not  lie  unless  the  defendant 
had  acted,  or  fully  taken  upon  himself,  the  office  or  fran- 
chise ;  for  there  had  to  be  a  user  as  well  as  a  claim  on  the 
part  of  the  defendant.  (Rex  v.  Whitwell,  5  T.  R.  85  ;  Code, 
184,211.)  It  was  a  pi-oceeding  to  oust  one  who  had  in- 
truded himself  into  a  public  office  or  franchise,  and  did  not, 
as  the  detail  of  the  whole  course  of  procedure  in  Mr.  Cole's 
work  will  show,  involve  the  determination  of  the  right  of 
any  one  else  to  the  same  office  or  franchise  who  was  not  a 
party  to  the  proceeding  as  relator  or  defendant. 

Justice  Yates  said,  in  Rex  v.  Leigh  (4  Burr.  2146),  "  In 
civil  actions  the  plaintiff  must  recover  upon  his  own  title. 
In  cases  of  information  in  nature  of  quo  ivarranto  for  usurpa- 
tion upon  the  rights  of  the  crown,  the  defendant  must  show 
that  he  has  a  good  title  as  against  the  crown.''  After  the 
statute  (4  &  4  of  Will.  &  M.  c.  18),  it  became  the  practice  in 
informations  upon  the  relation  of  a  private  person  to  join  him 
as  a  party-plaintiff,  and  in  time  no  one  not  having  an  inter- 
est could  be  joined  as  relator;  for  informations  in  the  nature 
of  a  quo  ivarranto  would  be  granted  only  at  the  instance  of  a 
competent  relator;  that  is.  one  having  a  sufficient  interest  to 
warrant  his  interference  (Cole,  172).  He  made  or  furnished 
the  affidavits  setting  forth  the  facts  upon  which  the  applica- 
tion for  an  information  was  made,  and  if,  after  hearing  .the 
defendant  upon  a  rule  to  show  cause,  the  information  was 
granted,  the  relator  entered  into  a  recognisance  to  prosecute  ; 
and  if  finally  judgment  was  recovered  by  the  plaintiff,  the 
relator  recovered  his  costs,  and  if  the  judgment  was  for  the 
defendant  the  relator  had  to  pay  the  costs  (Cole,  pp.  148,  235, 
236,  386).  Though  the  suit  was  brought  by  the  crown,  it 


NEW  YORK— JANUARY,  1878,  359 

The  People  ex.  rel.  Gilchrist  v.  Murray. 

was,  in  such  cases,  a  proceeding  in  part  for  the  relator's 
benefit,  who  had  an  interest  in  the  office,  being  entitled  to 
discharge  its  duties  and  having  a  right  to  its  emoluments. 

The  Revised  Statutes  made  some  material  changes.  It 
allowed  an  information  to  be  filed  by  the  attorney-general 
without  leave  of  the  court,  either  upon  his  own  relation  or 
upon  that  of  any  private  party,  where  a  person  should  usurp, 
intrude  into,  or  unlawfully  hold  any  public  office,  up»n  fil- 
ing which  a  writ  issued  as  in  personal  actions.  The  infor- 
mation Avas  filed  against  the  person  usurping  the  office,  and 
the  attorney-general  might,  in  the  information,  set  forth  the 
name  of  any  person  rightfully  entitled  to  the  office,  with  an 
averment  of  his  right,  in  which  case,  upon  proof  by  affidavit 
that  the  defendant  had  received  any  fee  or  emolument  of  the 
office,  he  might  be  held  to  bail  as  in  personal  actions. 

The  statute  further  provided  that  in  every  such  case 
judgment  should  be  rendered  upon  the  right  of  the  defend- 
ant to  the  office,  and  upon  the  right  of  the  party  averred  to 
be  entitled  to  it,  or  only  upon  the  right  of  the  defendant,  as 
justice  might  require  ;  and  if  judgment  was  rendered  in 
favor  of  the  right  of  the  person  averred  to  be  entitled,  pro- 
vision was  made  for  his  recovering  damages  by  filing  a  sug- 
gestion upon  the  record,  or  by  attaching  it  as  a  continuation 
of  the  judgment  (2  R.  S.  581,  582,  583). 

The  Code  abolished  the  proceeding  by  information,  as 
well  as  the  writ,  substituting  an  action  by  the  attorney- 
general,  and  provided  that  when  the  action  was  brought 
upon  the  complaint  of  any  private  party  having  an  interest 
in  the  question  that  he  should  be  joined  with  the  people  as 
plaintiff,  and  also  that  the  attorney-general  might  aver  in 
the  complaint  the  name  of  the  person  rightfully  entitled  to 
the  office,  with  a  statement  of  his  right,  and  that  judgment 
might  be  rendered  as  before  upon  the  right  of  the  party  BO 
entitled,  or  only  upon  the  right  of  the  defendant,  as  justice 
might  require. 

The  material  change  made  by  this  legislation  was  in 
allowing  the  action  to  be  brought  by  the  attorney-general 
without  leave  of  the  court,  which  before  the  Revised  Stat- 
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utes  was  necessary,  and  by  allowing  an  averment  by  him  in 
the  complaint  of  the  right  of  a  person  lawfully  entitled  to 
the  office,  and  judgment  not  only  of  ouster  against  the  de- 
fendant, but  a  judgment  upon  the  right  of  the  person  averred 
to  be  entitled  to  the  office.  I  do  not  see  that  the  effect  of 
this  change  is  necessarily  to  make  the  judgment  in  favor  of 
the  person  so  averred  to  be  entitled  conclusive  as  against  all 
the  world,  and  as  precluding  the  attorney-general,  as  Judge 
Robinson  thinks,  from  bringing  any  other  action  upon  the 
complaint  of  a  person  not  a  party  to  the  previous  action,  and 
whose  right  to  the  office  was  in  no  way  involved  in  that  ac- 
tion. It  is  to  the  public  interest  that  the  person  duly 
elected  to  the  office,  or  lawfully  appointed  to  it,  should  exer- 
cise its  functions,  and  he  should  not  be  cut  off  from  the 
office  and  its  emoluments  because  an  action  was  brought  by 
the  attorney-general  against  an  intruder  at  the  instance  of  a 
person  claiming  the  office,  and  who,  as  against  the  usurper, 
was  in  that  action  adjudged  to  be  rightfully  entitled  to  it. 
The  rightful  claimant  of  the  office,  being  no  party  to  that 
action,  has  had  no  opportunity  to  show  that  he  was  the  one 
entitled  to  discharge  its  functions  and  receive  its  emolu- 
ments ;  and  if  the  attorney-general  is  satisfied  that  he,  and 
not  the  relator  in  the  previous  action,  is  the  lawful  officer, 
I  do  not  see  why  he  should  be  precluded  by  the  judgment  in 
that  action  from  bringing  another  action,  if,  in  the  exercise 
of  his  discretion,  he  thinks  proper  to  do  so  to  establish  the 
superior  right.  There  is  nothing  in  the  legislation  referred 
to  showing,  in  my  opinion,  that  it  was  the  intention  of 
the  Legislature  that  there  should  be  but  one  action,  and 
that  the  judgment  in  that  action — no  matter  who  were  the 
parties  to  it — should,  as  to  the  person  entitled  to  the  office,  be 
conclusive  as  against  all  the  world.  "  It  is,"  says  Greenleaf 
in  his  work  on  Evidence,  §  522,  ua  most  obvious  principle  of 
justice  that  no  man  should  be  bound  by  proceedings  to 
which  he  is  a  stranger."  Judgments  bind  only  parties  and 
privies,  and  I  see  nothing  in  the  enactment  of  the  Legisla- 
ture to  show  that  they  meant  that  this  should  be  an  excep- 
tion to  a  rule  of  such  universal  application.  The  judgment 
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by  the  Code  is  a  judgment  in  a  civil  proceeding,  and,  as  is 
shown  by  the  authority  I  have  cited  from  the  Term  Reports, 
"it  has  been  so  considered  for  a  century.  There  is  no  reason, 
therefore,  why  the  rule,  that  judgments  bind  only  parties 
and  privies,  should  not  apply  to  it  the  same  as  to  any  other 
judgment  in  a  civil  proceeding. 

The  action  must  be  brought  in  the  name  of  the  people,  as 
all  offices  are  derived  from  the  people,  and  are  for  their 
benefit.  But  those  who  are  lawfully  entitled  to  fill  them 
also  have  an  interest  as  the  persons  designated  by  law  to 
discharge  their  duties,  and  are  entitled  to  the  salary, 
fees,  or  emoluments  allowed  as  compensation  for  the  perform- 
ance of  those  duties.  An  office  is  defined  by  Blackstone  to 
be  the  rigJitto  exercise  a  public  employment  and  to  take  the 
fees  and  emoluments  thereunto  belonging  (2  Com.  c.  5)  ; 
and  the  American  text-books  are  to  the  same  effect,  "  An 
office,"  says  Bouvier  in  his  Dictionary,  "is  a  right  to  exercise 
a  public  function  or  employment,  and  to  take  the  fees  and 
emoluments  belonging  to  it."  "  The  idea  of  an  office,"  says 
Burrili  in  his  Glossary,  "  embraces  the  idea  of  tenure,  dura- 
tion, fees  and  emoluments,  rights  and  powers,  as  well  as  that 
of  duty."  It  is  a  right  for  which  indebitatus  assumpsit  would 
lie  at  the  common  law  by  the  one  having  the  title  to  the 
office  to  recover  the  fees  and  emoluments  received  by  an 
usurper,  (tfhuttleworth  v.  Garnet,  3  Lev.  262;  Arris  v. 
Stuckeley,  2  Mod.  260;  Howard  v.  Ward,  T.  Jones,  127.) 
This  is  the  reason  why  the  rightful  claimant  is  joined 
with  the  people  as  plaintiff,  and  why  the  relator  recovers  his 
costs  if  judgment  is  given  for  the  plaintiff,  and  has  to  pay 
the  costs  if  it  is  rendered  for  the  defendant.  To  hold  that 
such  a  right  may  be  completely  cut  off  by  an  action  brought 
by  the  attorney-general  against  an  intruder  at  the  instance 
of  a  person  claiming  the  office,  because  the  relator  was  de- 
clared in  that  judgment  to  be  rightfully  entitled  to  the  office, 
is  to  put  a  construction  upon  the  statute  not  warranted,  in 
my  judgment,  by  its  provisions. 

When  the  present  action  was  brought  by  the  attorney- 
general,  at  the  instance  of  the  relator  in  the  former  action, 


862  COURT  OF  COMMON  PLEAS. 

The  People  ex.  rel.  Gilclirist  v.  Murray. 

the  defendant  Murray  was  in  the  actual  possession  of  the 
office,  and  as  he  held  it  by  a  rightful  title,  never  having  been 
lawfully  removed,  I  think  that  Judge  J.  F.  Daly  was  right 
in  holding  that  the  judgment  in  the  suit  brought  against 
Mangin  in  no  way  affected  the  defendant,  as  he  was  neither 
party  nor  privy.  He  was  not  a  privy,  being  in  possession 
under  a  title  anterior  and  superior  to  that  under  which 
Monaghan,  Gilchrist  and  Mangin  claimed  the  office. 

O  '  O 

It  was  held,  both  by  this  court  and  by  the  Court  of 
Appeals,  that  such  an  office  as  the  one  held  by  the  defend- 
ant Murray  was  not  incompatible  with  that  of  a  member  of 
the  Legislature,  and  that  the  incumbent  by  accepting  the 
latter  did  not  vacate  the  former.  (People  v.  Green,  5  Daly, 
254  ;  Id.  58  N.  Y.  304.) 

No  such  question  could  be  raised,  nor  was  the  plaintiff 
entitled  to  give  evidence  to  show  that  the  defendant  had 
voluntarily  resigned  or  abandoned  the  office.  Offices  be- 
come vacant  upon  the  happening  of  either  of  the  events 
.specified  in  the  Revised  Statutes  (1  R.  S.  122)  ;  and  there 
was  no  evidence,  nor  any  offer  of  evidence,  to  show  that  any 
one  of  the  events  had  happened  which  would  vacate  the 
office.  The  defendant  did  all  that  he  could  do  to  discharge 
its  duties.  When  notified  of  his  removal  he  went  to  Justice 
Field  and  disputed  his  right  to  remove  him.  He  filed  a 
formal  protest  with  the  justice  and  the  comptroller,  and  com- 
menced a  suit  for  his  salary,  which  is  still  pending.  He 
went  frequently  to  the  court  to  perform  his  duties,  but  was 
not  allowed  to  do  so,  another  person  having  been  put  by  the 
justice  in  his  place.  He  also  applied  to  Judge  Clancey, 
Judge  Field's  successor,  and  was  told  by  him  that  he  (the 
justice)  did  not  think  that  he  was  entitled  to  it.  By  accept- 
ing other  employment  not  incompatible  during  the  time  that 
he  was  thus  kept  out  of  the  office  he  did  not  forfeit  his  right 
to  the  office  ;  and  upon  the  facts,  I  think  the  judge  was 
right  in  directing  a  verdict  for  the  defendant. 

Judgment  reversed.* 

*  The  decision  of  the  general  term  .here  was  reversed,  and  the  judgment  en- 
tered on  the  decision  at  trial  term  affirmed  by  the  Court  of  Appeals  on  May  21st, 
1878.  (See  73  X.  Y.  535.) 
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IN  THE  MAT-:  ER  OF  THE  GENERAL  ASSIGNMENT  OF  WILLIAM 
B.  BURTNETT,  FOR  THE  BENEFIT  OF  HIS  CREDITORS. 

[SPECIAL  TERM.] 

(Decided  April  18th,  1879.) 

Where,  shortly  before  making  an  assignment  for  the  benefit  of  his  creditors,  the 
assignor  had  allowed  a  judgment  by  default  to  be  entered  against  him,  under 
which  his  stock  of  goods  in  trade  had  been  levied  on  and  sold,  and  the  facts  and 
circumstances  of  the  tiansactions  tended  to  show  that  the  claim  sued  on  was 
fictitious,  and  that  it  was  done  for  the  purpose  of  defrauding  the  actual  creditors 
of  the  assignor,  the  court  allowed  the  assignee  to  bring  suit  for  the  recovery 
of  the  property,  but  refused  to  allow  him  to  examine,  under  the  provisions  of 
the  General  Assignment  Act,  the  persons  who  were  alleged  to  have  taken  part  in 
or  have  knowledge  of  the  scheme. 

THIS  was  an  application  by  an  assignee  for  the  benefit 
of  creditors  for  leave  to  bring  certain  suits,  and  also  for  leave 
to  examine,  under  the  provisions  of  the  General  Assignment 
Act,  the  persons  who  shared  in,  and  had  knowledge  of,  the 
facts  on  account  of  which  it  was  proposed  to  bring  these 
actions. 

The  application  was  based  on  affidavits  which  tended  to 
show,  in  substance,  that  th.e  said  William  B.  Burtnett,  with 
the  co-operation  of  Jennie  (his  wife)  and  one  Samuel  Sam- 
uels, with  the  intent  to  hinder,  delay  and  defraud  his  cred- 
itors, and  prevent  his  stock  in  trade,  worth  about  $28,000,  or 
its  proceeds  from  being  applied  to  the  payment  of  their  de- 
mands, did  procure  a  fictitious  account  to  be  stated  between 
himself  and  his  said  wife,  and  an  action  thereon  to  be 
brought  in  this  court  in  the  name  of  said  Samuels,  as  the 
nominal  plaintiff,  for  the  benefit  of  said  Jennie  Burtnett,  and 
a  judgment  thereon  to  be  entered  against  him  for  over 
$11,000  five  days  before  said  assignment;  and  did  also  pro- 
cure his  said  stock  of  goods  to  be  sold  out  on  ar  execution 


864  COURT  OF  COMMON  PLEAS. 

Matter  of  Burtnett. 

issued  on  said  judgment,  and  the  proceeds  thereof  exceeding 
§9000  to  be  paid  over  by  said  Samuels  to  said  Jennie  Burt- 
nett five  days  after  said  assignment. 

Andrew  Gilliooly  for  the  motion. 

CHARLES  P.  DALY,  Chief  Justice. — The  order  allowing 
the  assignee  to  sue  will  be  granted,  and  whatever  examina-  • 
tion  of  parties  or  witnesses  may  be  necessary  to  sustain  the 
action  must  be  had  in  that  action.  The  examination  al- 
lowed by  the  assignment  act  is  to  aid  in  the  administration 
of  the  assignment.  If  it  is  necessary  to  perpetuate  testi- 
mony, then  it  should  be  made  under  the  Revised  Statutes, 
and  subject  to  the  restrictions  and  limitations  which  by  ad- 
judged cases  is  to  be  applied  to  such  proceedings.  What  is 
sought  to  be  done  in  this  application  is  to  go  into  the  whole 
alleged  cause  of  action,  by  the  examination  of  witnesses  and 
the  filing  of  their  testimony,  before  any  action  is  commenced. 
It  is  only  necessary  to  suggest  the  gross  abuses  that  would 
arise  should  such  a  proceeding  as  this  be  allowed.  The  ex- 
amination as  to  the  whole  subject  of  enquiry  has  nothing  to 
guide  it,  and  may  be  as  extensive  and  as  irrelevant  as  the 
person  who  obtains  such  an  order  wishes.  It  is  impossible 
for  the  referee  to  determine  in  advance  what  may  or  may 
not  be  irrelevant,  and  the  most  unrestrained  license  of  en- 
quiry would  be  the  consequence.  When  an  action  is  com- 
menced, and  an  issue  or  issues  have  been  found,  there  is  then 
a  defined  limit  to  the  enquiry,  and  a  means  of  determining 
what  is,  or  is  not,  relevant. 

If  an  examination  is  necessary  to  enable  the  plaintiff  to 
frame  his  complaint,  he  must  specifically  show  why  a  discov- 
ery is  necessary  for  that  purpose;  or  if  a  discovery  is 
necessary  to  enable  the  plaintiff  to  give  or  procure  evi- 
dence, the  necessity  for  it  must  be  equally  shown.  All 
that  was  evidently  intended  by  the  21st  section  of  the  as- 
signment act  was  that  parties  should  have  in  their  assign- 
ment proceedings  the  same  powers  as  to  compelling  the  pro- 
duction and  examination  of  books  and  papers,  the  discovery 
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of  evidence  requisite  to  the  complete  administration  of  the 
assigned  estate  by  the  court,  or  the  perpetuation  of  testimony 
where  there  is  reason  to  apprehend  that  the  party  may  lose 
it,  which  by  various  statutory  provisions  parties  have  in  ac- 
tions, with  the  additional  right  of  compelling  answers  that 
might  criminate  the  witness,  but  for  the  provision  in  the 
act,  and  the  right  of  the  party  to  avail  himself  of  the  testi- 
mony so  taken  in  any  action  then  pending  or  thereafter 
brought.  In  this  case,  the  institution  of  an  action  is  indis- 
pensable. The  assignee  was  removed  to  enable  the  creditors 
to  bring  one  with  the  aid  of  a  new  assignee.  They  have 
applied  for  liberty  to  bring  one,  which  has  been  granted, 
and  which  is  all  that  at  present  they  are  entitled  to. 


NATHAN  HOYYARD,  JR.,  et  al.,  Respondents,  against  JOHN 
MCDONOUGH,  A  MARSHAL  OF  THE  CITY  OF  NEW  YORK. 

et  al.  Appellants., 

(Decided  April  1st,  1878.) 

In  an  action  for  the  taking  and  conversion  of  a  large  number  of  articles,  comprising 
the  contents  of  a  printing  establishment,  the  superintendent  of  the  establishment, 
who  was  called  as  a  witness  for  the  plaintiff  to  prove  the  articles  taken,  was 
held  to  be  entitled,  for  the  purpose  of  refreshing  his  memory,  to  use  and  read 
from  a  schedule  of  the  property  made  by  him  immediately  after  the  seizure,  from 
the  invoice  book  and  bills  of  the  plaintiffs,  the  witness  swearing  that  each  and  every 
article  contained  in  the  schedule,  except  two  which  he  specified,  was  in  the  plain- 
tiff's printing  establishment  when  the  seizure  was  made: 

Held,  further,  that  it  was  proper  to  show  by  such  witness — as  affecting  the  question 
of  damages — that  the  property  taken  was  in  the  conducting  of  the  plaintiff's 
business  worth  as  much  as  new  material,  with  a  deduction  off  of  ten  per  cent. 

APPEAL  from  a  judgment  of  this  court,  entered  on  the 
verdict  of  a  jury. 

The  action  was  brought  to  recover  damages  for  seizing 
carrying  away  personal  property  belonging  to  the  plain- 
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tiffs,  consisting  of  a  large  number  of  articles  used  by  them  in 
carrying  on  a  printing  business. 

On  the  trial  the  plaintiffs  called  as  a  witness  one  Stover, 
who  had  been  superintendent  of  their  printing  establishment 
at  the  time  of  the  taking  of  the  property,  to  prove  what  was 
taken,  and  its  value.  This  witness  was  allowed  to  refer  to 
and  read  from  a  schedule  made  by  him,  as  described  in  the 
complaint.  The  witness  was  also  allowed  against  the  objec- 
tion and  exception  of  the  defendants  to  answer  the  following 
question : 

"As  to  the  business  conducted  there,  and  as  these 
materials  were  there,  what  was  their  value  to  that  business, 
as  compared  with  new  materials?  "  The  witness  answered 
that  he  should  consider  them  worth  as  much  as  new  mate- 
rial, with  a  little  percentage  off;  that  the  percentage  off  he 
should  calculate  at  ten  per  cent,  in  connection  with  the  busi- 
ness. 

James  Clark  $  J.  H.  McCarthy,  for  appellants. 
Cooper  $  Roe,  for  respondents. 

CHARLES  P.  DALY,  Chief  Justice. — All  that  comes  up 
on  this  appeal  are  certain  exceptions  taken  as  to  the  admis- 
sion of  evidence. 

The  schedule  of  the  property  taken  was  made  by  the 
witness.  It  was  made  immediately  after  the  seizure.  It 
was  made,  as  it  then  necessarily  had  to  be,  from  the  invoice 
book  and  the  bills ;  and  being  a  memorandum  made  by  the 
Avitness  contemporaneously  with  the  taking  of  the  property, 
the  witness  was  entitled  to  use  it  to  refresh  his  memory  as 
to  a  list  of  items  which  covers  nine  printed  pages  of  the 
case,  which  no  one  could,  ordinarily,  keep  in  his  memory, 
and  could  not  specify  under  oath  without  the  aid  of  such  a 
schedule  of  the  items  as  this,  made  immediately  after  the 
sei/Aire  of  the  property.  But  for  the  making,  at  the  time,  of 
such  an  enumeration  of  the  very  large  number  of  small  items, 
and  the  use  of  the  written  memorial  by  the  witness  when 
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called  upon  to  prove  what  was  taken,  it  would,  in  such  a 
case,  be  impossible  for  a  party  to  show  what  had  been  taken 
from  him  by  the  seizure. 

I  do  not  understand  that  the  schedule  was  admitted  in 
evidence  to  prove  the  items  apart  from  the  testimony  of  the 
witness.  The  witness  swore  that  each  and  every  article  con- 
tained in  that  schedule,  except  two  which  he  specified,  were 
in  the  plaintiff's  place  of  business  when  the  marshal  came, 
levied  and  took  possession  of  the  property ;  and  where  every 
item  in  the  schedule  has  been  thus  distinctly  proved,  the 
schedule  is  receivable  for  reference,  in  connection  with  the 
witness'  testimony,  which  is  all  the  effect  it  had,  or  could 
possibly  have,  in  this  case.  Being  a  memorandum  made  by 
the  witness  embracing1  a  very  large  number  of  small  items, 
with  the  price  or  value  of  each,  consisting  of  the  contents  of 
a  printing  establishment,  it  could  be  received  in  evidence  to 
show  what  was  in  the  printing  establishment  when  the  con- 
tents of  it  were  seized,  having  been  honestly  made  from  the 
invoices  and  bills  immediately  after  the  seizure  ;  the  witness 
being  unable  at  the  time  to  recollect  the  items,  and  the 
memorandum  being  then  the  only  and  very  best  means  of 
ascertaining  what  was  taken.  (Hahey  v.  Sinsebaiigh,  15  N.Y. 
485  ;  McCormick  v.  The  Penn.  Central E.  It.  Co.,  49  Id.  315.) 

It  was  certainly  competent  to  show  that  the  property, 
which  consisted  of  the  contents  of  a  printing  establishment, 
was,  in  the  conducting  of  the  plaintiff's  business,  worth  as 
much  as  new  materials,  with  a  deduction  of  10  per  cent., 
which  was  what  the  question  objected  to  elicited.  The 
measure  of  damages  in  such  an  action  is  a  just  indemnity 
to  the  party  injured  for  the  loss  which  is  the  natural,  rea- 
sonable and  proximate  result  of  the  act  complained  of. 
(Baker  v.  Drake,  51  N.  Y.  211.)  It  is  not  what  the  prop- 
erty taken  cost  the  injured  party,  nor  the  highest  market 
value  of  it,  but  simply  its  value.  (Ormsby  v.  The  Vermont 
Copper  Mining  Co.,  56  N.  Y.  623  ;  King  v.  Orser,  4  Duer, 
i31.)  And  as  the  property  here  had  been  in  use  in  a  print- 
ing establishment,  it  was  certainly  competent  in  ascertaining 
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its  value  to  show  that  with  a  deduction  of  ten  per  cent,  it  was 
equal  in  value  to  new  material  of  the  same  kind. 
The  judgment  should  be  affirmed. 

JOSEPH  F.  DALY,  J.,  concurred.* 


JOHN  McKiNNEY,  Respondent,  against  BERNARD  McCLOS- 
KEY  et  al.  AS  EXECUTORS,  &c.,  OF  JOHN  J.  McKiNNEY, 

Appellants. 

(Decided  April  1st,  1878.) 

That  clause  of  the  Statute  of  Frauds  (2  R.  S.  135)  which  provides  that  "every 
agreement  that  by  its  terms  is  not  to  be  performed  within  one  year  from  the 
making  thereof  "  shall  be  void,  "  unless  such  agreement,  or  some  note  or  memo- 
randum thereof,  be  in  writing,  and  subscribed  by  the  party  to  be  charged  there- 
by," applies  only  to  an  agreement  that  does  not  admit  of  a  valid  execution  within 
one  year.  And  therefore,  where  the  plaintiff  made  a  verbal  agreement  with  the 
defendant  to  take  charge  of  A.,  an  orphan,  and  provide  him  with  all  necessaries 
until  he  should  arrive  at  the  age  of  twenty-one  years,  in  consideration  of  which 
the  defendant  agreed  to  pay  the  plaintiff  the  fair  value  of  the  same  :  held,  that 
this  agreement  was  not  within  the  statute  ;  that  the  agreement  was  subject  to 
the  contingency  that  the  boy  might  die  within  a  year,  and  that  the  payment  to 
the  plaintiff  did  not  depend  on  the  boy's  arriving  at  the  age  of  twenty-one  years, 
and  that  the  plaintiff,  having  performed  his  agreement  until  the  death  of  the 
boy — which  was  before  he  arrived  at  the  age  of  twenty-one  years — was  entitled 
to  recover  therefor,  according  to  the  agreement. 

APPEAL  from  a  judgment  of  this  court,  entered  on  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  made 
on  the  minutes  for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Isaac  Dayton,  for  appellant. 
W.  JE.  Robinson,  for  respondent. 

The  -judgment  here  was  affirmed  by  the  Court  of  Appeals,  April  9th,  1879. 
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CHARLES  P.  DALY,  Chief  Justice. — The  true  interpreta- 
tion of  the  clause  of  the  statute  rendering  void  every  agree- 
ment that,  by  its  terms,  is  not  to  be  performed  within  a  year 
from  the  making  of  it,  is  that  it  refers  to  an  agreement  which 
does  not  admit  of  a  valid  execution  within  that  time. 
(Browne  on  the  Statute  of  Frauds,  §  273.)  If  it  may  be 
performed  within  a  year,  it  is  not  within  the  statute. 

The  agreement  in  this  case  was  that  the  plaintiff  would 
take  sole  charge,  custody  and  control  of  the  boy  John 
Logue,  who  was  an  orphan,  then  about  seven  years  old,  ex- 
ercise the  duties  and  cares  of  a  father  towards  him,  provide 
for  him,  furnish  him  with  suitable  board  and  clothing,  and 
medical  attendance,  tuition,  proper  means  of  instruction,  and 
other  necessaries  that  he  might  stand  in  need  of,  until  he 
should  arrive  at  the  age  of  twenty -one  years,  in  consideration 
of  which  the  defendant's  testator  agreed  to  pay  the  plaintiff 
the  fair  value  of  the  same. 

This  agreement  was  subject  to  the  contingency  that  the 
boy  might,  as  he  did,  die  before  reaching  the  age  of  twenty- 
one  years  ;  and  it  was  therefore  necessarily  implied  that  if 
lie  should,  and  the  plaintiff  performed  his  part  of  the  agree- 
ment up  to  the  death  of  the  boy,  that  the  testator  Avould  pay 
the  plaintiff  the  fair  value  of  the  performance  up  to  that 
time.  The  construction  which  the  executors  ask  us  to  put 
upon  the  agreement — that  if  the  boy  died  before  arriving  at 
twenty-one  years  of  age,  the  testator  was  discharged  under 
it  from  any  obligation  whatever,  having  bound  himself  only 
to  pay  for  the  services  rendered  and  expenses  incurred  if  the 
boy  lived  and  reached  the  age  of  twenty-one  years — would 
be  unjust  and  unreasonable.  That  such  was  the  meaning 
and  intenticyi  would  have  to  be  expressed  in  language  clear 
and  unmistakable,  and  is  not  to  be  inferred  from  the  plain- 
tiffs simply  agreeing  to  do  what  was  requested  until  the  boy 
should  arrive  at  the  age  of  twenty-one  years. 

In  Doyle  v.  Dixon  (97  Mass.  207)  the  agreement  was  not 

to   engage  in  a  certain   business  in   a  certain  place  for  five 

years,  and  the  court  held  that  it  was  not  within  the  statute, 

because  it  might   be   fully  performed  if  the  promisor  died 

VOL.  VIII.— 24 
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within  a  year,  the  obligation  being  to  perform  it  within  five 
years,  or  as  long  as  he  lived  within  that  time. 

In  Peters  v.  Westborough  (19  Pick.  [Mass.]  365)  the  plain- 
tiff agreed  to  support  a  pauper,  who  was  then  eleven  years 
old,  until  she  was  eighteen  years  of  age,  in  .consideration  of 
her  services  during  that  time,  which  was  held  to  be  not 
within  the  statute,  on  the  ground  that  if  she  died  within  the 
first  year  the  contract  would  have  been  fully  performed ; 
which  is,  in  effect,  the  present  case,  and  to  the  same  effect  is 
Wiggens  v.  Reiser  (6  Ind.  252). 

The  cases  upon  which  the  appellant  relies  are  distin- 
guishable from  this  and  the  cases  above  cited. 

In  Shute  v.  Dorr  (5  Wend.  204)  the  promise  was  to  pay 
$100  for  the  services  of  the  plaintiff's  son  until  he  was 
twenty-one  years  of  age,  he  then  being  sixteen  years  old. 
This  was  an  agreement  to  pay  a  fixed  sum  for  five  years'  ser- 
vices at  the  end  of  the  service,  which  could  not  be  performed 
within  a  year,  for  the  $100  was,  by  the  terms  of  the  con- 
tract, payable  only  when  the  five  years'  services  were  ren- 
dered ;  and  if  the  son  should  die  within  the  year,  the  party 
promising  was  not  liable,  as  he  had  not  had  the  five  years' 
services  for  which  he  contracted.  Such  also  was  Drummond 
v.  Burrell  (13  Wend.  307),  where  the  party  contracted  to 
work  for  the  term  of  two  years,  for  which  he  was  to  receive 
$100,  or  $50  a  year  ;  which  contract  could  not  be  performed 
within  ,a  year,  being  an  agreement  to  render  services  for  two 
years  for  a  fixed  amount,  payable  yearly.  There  was  no 
contingency  in  either  of  these  cases,  under  which  the  con- 
tract Hfliglit  be  performed  within  a  year,  for  where  a  party 
stipulates  to  pay  a  certain  sum  for  two  or  more  years'  ser- 
vices, which  is  not  payable  until  the  services  are  rendered,  it 
is  a  contract  which  does  not,  by  its  terms,  admit  of  being  ex- 
ecuted within  any  less  period. 

There  is  a  material  difference  between  an  agreement  to 
pay -one  certain  sum  for  the  whole  of  a  person's  services  dnr- 
ing  Affixed  period  of  time,  and  to  pay  for  the  support  of  a 
person  until  lie  reaches  a  certain  age.  In  the  one  case,  if 
the  party  who  is  to  serve  dies  before  the  expiration  of  the 
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time,  the  promisor  loses  the  benefit  of  what  he  contracted 
for,  as  he  has  received  only  a  part  of  it.  In  the  other,  the 
death,  before  the  end  of  the  term,  of  the  party  to  be  sup- 
ported, instead  of  being  a  loss  to  the  promisor,  is  a  pecuni- 
ary benefit,  as  it  lessens  the  extent  of  an  onerous  obligation  ; 
and  it  is  this  essential  difference  which  distinguished  this 
and  the  cases  I  have  cited  from  the  cases  in  this  State  on 
which  the  defendants  rely. 

But  even  if  the  contract  is  void,  not  being  in  writing, 
the  party  can  recover  upon  a  quantum  meruit.  (^Shute  v. 
Dorr,  supra.')  In  the  present  case  there  was  a  performance 
of  what  the  plaintiff  agreed  to  do  for  eight  years,  the  boy 
being  seven  years  of  age  when  the  plaintiff  took  charge  of 
him,  and  fifteen  years  old  when  he  died. 

The  plaintiff  was  entitled  to  recover  what  the  jury  have 
found  to  be  the  fair  value  of  the  services  that  he  rendered, 
and  the  judgment,  in  my  opinion,  should  be  affirmed. 

ROBINSON  and  LARREMOKE,  JJ.,  concurred.* 


JOHN   McMANUS,    Respondent,   against   MICHAEL    GAVIN, 

Appellant. 

(Decided  April  1st,  1878. ) 

The  statute  (L.  1851,  c.  134,  §  33)  which  provides  that  "  no  surveyor  shall  give  evi- 
dence in  any  cause  depending  in  any  of  the  courts  of  the  State,  or  before  arbitra- 
tors, respecting  the  survey  or  measurement  of  lands  which  he  may  have  made, 
unless  such  surveyor  shall  make  oath,  if  required,  that  the  chain  or  measure  used 
by  him  was  conformable  to  the  standards  which  were  the  standards  of  the  St:it« 
:>t  the  time  such  survey  was  made,"  does  not  apply  to  a  surveyor  who  is  called 
merely  to  prove  the  cubical  contents  of  an  excavation  which  he  has  measured,— 
;i  matter  which  involves  only  a  mathematical  computation  from  measurements 
th:'t  nii.uht  be  made  by  any  one,  whether  a  surveyor  or  not. 


Tlic  judgment  here  was  affirmed  by  the  Court  of  Appeals,  January  28th,  1879. 


372  COURT  OF  COMMON  PLEAS. 

McManus  v.  Gavin. 

APPEAL  from  a  judgment  of  this  court  in  favor  of  plaintiff 
for  $1234  20.  entered  on  the  verdict  of  a  jury;  also,  appeal 
from  order  denying  motion  for  new  trial. 

The  action  was  to  recover  $1063  and  interest  from  April 
15th,  1876,  balance  due  for  excavating  1903  cubic  yards  of 
rock  under  an  agreement  in  writing,  by  which  it  was  pro- 
vided that  $1  50  should  be  paid  for  each  cubic  yard  excavated, 
"  the  amount  of  yards  to  be  tested  by  a  surveyor  agreeable 
to  both  parties,  *  *  *  the  amount  of  work  done  to 

be  determined  by  the  surveyor's  estimate." 

The  defence  was,  that  the  work  had  not  been  performed  ; 
that  no  certificate  or  estimate  of  a  surveyor  had  ever  been 
furnished  as  required  by  the  agreement. 

A  single  point  was  raised  upon  this  appeal :  Whether  it 
was  error  to  admit  the  evidence  of  Joseph  G.  L.  Smith',  a 
city  surveyor,  as  to  his  measurement  and  estimate  of  the 
number  of  cubic  yards  excavated  by  plaintiff,  it  appearing 
that  the  measuring  rod  and  steel  tape  used  by  the  surveyor 
had  not  been  compared  with  the  standard  of  the  State.  (L. 
1851,  c.  134,  §  33 ;  3  Edm.  Stat.  870.) 

G-eorge  Hill,  for  appellant. 
James  M.  Smith,  for  respondent. 

JOSEPH  F.  DALY,  J. — How  the  question  now  presented 
to  us  arose  under  the  pleadings  is  not  very  clear.  The  agree- 
ment of  the  parties  required  that  a  surveyor  agreeable  to  both 
parties  should  test  the  amount  of  yards  excavated,  and  the 
amount  of  work  done  should  be  determined  by  his  estimate. 
The  certificate  of  the  surveyor  under  that  agreement  would 
Ire  conclusive  upon  the  parties  unless  attacked  for  fraud. 
(  Wyckoff  v.  Meyers,  44  N.  Y.  143.)  Plaintiff  is  bound  to  pro- 
duce to  defendant  the  certificate  of  estimate  by  the  surveyor 
agreed  on,  or  satisfactory  to  defendant,  before  he  would  be 
entitled  to  recover  (Barton  v.  Herman,  11  Abb.  N.  S.  378, 
and  cases  cited),  and  defendant  is  equally  bound  to  pay  upon 
that  certificate.  The  parties  having  established  the  authority 
or  tribunal  to  determine  the  amount  of  work  done,  and  con- 
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sequently  the  amount  of  payment  due,  should  be  held  to 
their  stipulation,  and  not  be  permitted  to  dispute,  without; 
proof  of  bad  faith,  the  decision  rendered  in  accordance  with 
it.  (Butler  v.  Tucker,  24  Wend.  477 ;  Smith  v.  Brady,  17 
N.  Y.  173.)  The  complaint  alleges  that  the  work  was  tested 
and  certified  to  by  Joseph  Gr.  L.  Smith,  city  surveyor  ;  that 
the  plaintiff  excavated  1903  cubic  yards,  which,  at  $1  50 
per  yard,  amounted  to  $2854,  of  which  the  defendant  has 
paid  but  $1791,  leaving  $1063  due.  The  written  agreement 
was  annexed  to  the  complaint,  and  it  was  further  alleged  in 
the  latter  that  plaintiff  had  fulfilled  all  the  covenants  and 
conditions  incumbent  upon  him  by  said  agreement.  All  this 
defendant  denies,  and  sets  up  "  as  a  full  and  complete  defense 
to  this  action,  that  the  said  plaintiff  has  never  at  any  time 
furnished  to  him  a  certificate  or  estimate  of  a  surveyor 
agreeable  to  this  defendant  of  the  amount  of  work  done  by 
said  plaintiff,  as  required  by  the  terms  of  said  agreement. 
And  this  defendant  further  avers  that  neither  the  plaintiff, 
nor  any  one  on  his  behalf,  has  ever  presented  to  him  an  esti- 
mate of  a  surveyor  of  the  amount  of  work  done  by  the  said 
plaintiff  under  said  agreement."  The  case  comes  before  us 
upon  a  mere  bill  of  exceptions,  and  contains  only  so  much  of 
the  evidence  as  is  necessary  to  present  fully  the  single  excep- 
tion taken  by  defendant,  viz. :  to  the  admission  of  the  testi- 
mony of  Smith,  the  surveyor,  as  to  the  amount  of  rock 
excavated  on  the  ground  that  his  rod  and  tape  had  not  been 
compared  with  the  State  standards.  Under  the  pleadings 
the  principal  issue  was,  whether  a  surveyor  agreeable  to  both 
parties  had  been  selected,  and  whether  he  had  estimated  and 
testified  the  work  done  as  provided  by  the  agreement.  No 
proof  whatever  on  that  point  is  found  in  the  case,  and  with- 
out it  plaintiff  could  not  recover,  unless  the  production  of 
the  certificate  had  been  waived.  But  no  error  whatever  is 
assigned  on  that  ground.  It  is  not  contended  that  there  was 
not  sufficient  evidence  to  sustain  the  verdict. 

As  the  evidence  of  Mr.  Smith,  the  surveyor,  was  admitted 
by  the  court  to  show  the  amount  of  work  done,  it  is  to  be 
presumed  that  the  testimony  was  material  in  some  aspect  of 
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the  case,  and  of  the  previous  proof,  and  if  so,  the  exception 
to  the  admission  of  his  evidence  must  be  considered. 

The  statute  (L.  1851,  c.  134,  §  33)  provided  as  follows: 
"No  surveyor  shall  give  evidence  in  any  cause  depending  in 
any  of  the  courts  of  the  State,  or  before  arbitrators,  respect- 
ing the  survey  or  measurement  of  lands  which  he  may  have 
made,  unless  such  surveyor  shall  make  oath,  if  required,  that 
the  chain  or  measure  used  by  him  was  conformable  to  the 
standards  which  were  the  standards  of  the  State  at  the  time 
such  survey  was  made." 

This  provision  is  part  of  the  act  respecting  weights  and 
measures.  The  learned  judge  who  presided  at  the  trial  cor- 
rectly held  that  as  no  "  survey "  was  the  subject  of  the 
proposed  proof,  arid  the  question  before  the  court  had  no  ref- 
erence to  metts  and  bounds,  the  evidence  was  not  as  to  "the 
survey  or  measurement  of  lands,"  and  the  statute  did  not 
apply  ;  that  this  was  a  mere  mathematical  calculation  of  the 
cubic  contents  of  a  certain  rock  excavation,  and  any  person 
was  competent  to  prove  it,  whether  he  were  a  surveyor  or  not. 

It  was  not  necessary  to  call  a  surveyor  to  prove  the  fact 
of  the  number  of  yards  excavated.  It  was  necessary  to  show 
a  surveyor's  estimate  under  the  agreement ;  but  the  parties 
had  evidently  got  beyond  that  issue,  and  were  trying  the 
question  as  to  the  actual  amount  of  excavating  done,  and  the 
plaintiff  was  not  bound  to  call  a  surveyor  for  that  purpose. 
If  any  person  capable  of  making  a  measurement  and  calcula- 
tion could  have  been  called,  and  his  evidence  would  be 
proper,  although  he  had  no  compared  standard  to  go  by  in 
his  measurement,  there  could  be  no  objection  to  such  Avitness-, 
because  he  was  a  surveyor  and  had  measured  by  a  tape  line 
which  had  not  been  verified  by  the  standards. 

The  judgment  and  order  denying  motion  for  new  trial 
should  be  affirmed,  with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  VAN  HOESEN,  J.,  con- 
curred.* 

*  The  judgment  here  was  affirmed  by  the  Court  of  Appeals,  April  8th,  1879. 
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ISAAC  W.  ENGLAND,  AS  ASSIGNEE  FOE  THE  BENEFIT  OF 
THE  CREDITORS  OF  FRANK  LESLIE,  AND  FRANK  LESLIE, 
Plaintiffs,  against  THE  NEW  YORK  PUBLISHING  COM- 
PANY OF  THE  CITY  OF  NEW  YORK,  HENRY  LESLIE, 
and  THE  AMERICAN  NEWS  COMPANY,  Defendants. 

[SPECIAL  TERM.] 

(Decided  April  16th,  1878.) 

A  person  may  legally  name  himself,  or  change  his  name,  or  acquire  a  name  by  rep- 
utation, general  usage  and  habit. 

A  person  has  the  right  to  use  his  own  name  as  a  trade-mark  to  designate  an  article 
which  he  produces  and  sells,  although  another  person  of  the  same  name  has  pre- 
viously produced  and  sold  the  like  article  with  the  same  designation,  and  has 
made  the  use  of  the  designation  valuable. 

Where,  however,  the  later  use  of  the  designation  in  such  a  case  is  made  for  the  pur- 
pose of  leading  the  public  to  believe  that  the  articles  so  designated  are  those  of 
the  prior  user  of  the  designation,  and  thus  depriving  such  prior  user  of  his  gains, 
the  court  will  restrain  such  dishonest  use. 

The  te*t  is  whether  he  uses  the  name  honestly  and  fairly  in  the  ordinary  prosecution 
of  his  business,  or  dishonestly  to  palm  off  his  own  commodity  as  the  production 
of  another. 

The  plaintiff's  original  name  was  Henry  Carter,  and  the  defendant,  his  eldest  son-, 
was  born  in  England,  and  his  name,  as  registered  at  birth,  was  also  Henry  Carter. 
I?oth  came  from  England  to  this  country,  where  the  plaintiff  assumed  the  nanre  of 
Frank  Leslie,  and  published  various  newspapers  under  titles  of  which  the  words 
••  Frank  Leslie'u  "  formed, in  each  instance, part.  These  publications  became  widely 
known,  and  their  titles  obtained  a  pecuniary  value.  The  plaintiff  also  obtained  an 
act  of  the  Legislature  changing  his  name  from  Henry  Carter  to  Frank  Leslie  ;  di- 
rected his  son.  the  defendant,  to  take  that  name,  and  his  son  by  that  name  was 
christened  and  married  here.  Afterward  the  son,  in  obedience  to  his  father's 
wishes,  and  under  threats  of  disinheritance,  assumed  the  name  of  Henry  Leslie. 
By  this  name,  while  employed  by  his  father,  he  signed  receipts  and  became  known 
to  many  acquaintances,  but  to  his  wife  and  many  of  his  relations  he  was  still 
known  as  Frank.  He  had  been  further  influenced  to  assume  the  name  of  Henry 
l\v  being  told  that  he  was  prohibited  from  using  the  name  of  Frank  by  an  order 
of  court.  Upon  learning  that  there  was  no  such  order,  he  resumed  the  name  of 
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Frank  Leslie,  and,  in  connection  with  others  incorporated  under  the  name  of 
the  New  York  Publishing  Company,  commenced  the  publication  of  a  serial,  en- 
titled "  Frank  Leslie,  Junior's,  Sporting  and  Dramatic  Times."  An  injunction 
against  this  use  by  the  defendants  of  the  words  "  Frank  Leslie  "  was  asked  for  by 
the  plaintiffs.  Held,  that  such  injunction  should  be  denied. 

MOTION  for  an  injunction. 

The  facts  are  stated  in  the  opinion. 

Francis  C.  Boivman,  for  plaintiffs. 
Thomas  B.  Browniny,  for  defendants. 

CHARLES  P.  DALY,  Chief  Justice. — This  action  is  brought 
to  restrain  the  defendants,  The  New  York  Publishing  Com- 
pany, from  using  the  name  "  Frank  Leslie  "  as  part  of  the 
title  of  a  weekly  journal  published  by  them,  entitled  "  Frank 
Leslie,  Jr.'s,  Sporting  and  Dramatic  Times."  The  plaintiff, 
Frank  Leslie,  has  for  many  yeai's  been  the  publisher  of  pic- 
torial periodicals,  which,  in  the  language  of  the  complaint, 
"  have  become  widely  and  favorably  known,"  embracing,  as 
weekly  journals,  "Frank  Leslie's  Illustrated  News,"  "Frank 
Leslie's  Illustriete  Zeitung,"  "Frank  Leslie's  Journal,"  "Frank 
Leslie's  Chimney  Corner,"  "  Frank  Leslie's  Boys'  and  Girls' 
Weekly,"  &c.,  &c.,  with  others  of  like  character  published 
monthly,  and  two,  annually.  These  publications,  it  is  alleged, 
have  a  large,  extensive  and  profitable  sale  ;  and  by  the  skill 
and  ability  of  Frank  Leslie,  and  the  reputation  which  these 
publications  have  acquired,  the  use  of  his  name  has  become 
of  great  value. 

•It  is  alleged  that  there  is  no  person  of  the  name  of  Frank 
Leslie  engaged  in  the  publication  of  the  defendant's  journal, 
and  that  the  use  of  that  name  as  part  of  the  title  of  it  is  to 
mislead  the  public  into  the  purchase  of  it  as  one  of  Frank 
Leslie's  publications,  and  divert  them  from  purchasing  those 
of  the  plaintiff,  to  the  plaintiff's  injury. 

The  defendant,  The  New  York  Publishing  Company, 
is  composed  of  three  persons,  incorporated  under  that  name, 
one  of  whom  is  the  eldest  son  of  Frank  Leslie,  who  claim-; 
that  his  name  is  also  Frank  Leslie,  and  that  he  lias  the  right  to 
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use  it  with  the  suffix  of  junior  attached  to  designate  the  jour- 
nal, in  the  publication  of  which  he  is  one  of  the  proprietors. 
It  is  well  settled,  as  a  general  proposition,  that  a  person  has 
the  legal  right  to  use  his  own  name  to  designate  an  article 
produced  and  sold  by  him,  although  another  person  of  the 
same  name  has  previously  manufactured  and  sold  the  like 
article  with  the  same  designation.  {Surges*  v.  Burgess,  17 
Jur.  292';  22  L.  R.  Chan.  275;  17  Law  and  Eq.  R.  257; 
Meneely  v.  Meneely,  1  Hun,  367 ;  Wolfe  v.  Burke,  1  Lans. 
156  ;  Faber  v.  Faber,  49  Barb.  359 ;  Browne  on  Trade  Marks, 
§§  206,  423.)  Where  it  is  clear,  however,  upon  the  facts, 
that  the  one  having  the  like  name  makes  use  of  it  as  a  trade- 
mark for  the  purpose  of  imposing  his  own  articles  upon  pur- 
chasers for  another  article  which  has  become  known  and  well 
established,  then  it  is  alike  an  imposition  upon  the  public 
and  an  attempt  to  secure  for  himself,  by  this  dishonest  means, 
what  rightfully  belongs  to  another;  and  where  that  is  clearly 
shown  to  have  been  the  object  for  which  he  is  using  the  name 
as  a  trade-mark,  he  will  be  restrained  thereafter  from  so  using 
it.  (Stonebraker  v  Stonebraker,  33  Md.  R.  268 ;  Holloivay 
v.  Holloway,  13  Beav.  209  ;  Croft  v.  Day,  7  Id.  84 ;  Rodger  v. 
Nowell,  5  Man.  Gr.  &  Set.  109.) 

This  is  the  law  in  respect  to  the  right  of  two  parties  who 
have  the  same  name,  and  use  it  as  a  trade-mark  to  distinguish 
an  article  or  commodity  produced  by  them  of  the  like  char- 
acter. 

The  fact  that  a  man  has  used  his  own  name  to  designate 
the  article  he  produces,  and  that  the  name  has  become  valu- 
able to  him  through  the  article  becoming  extensively  known, 
gives  him  no  right  to  exclude  any  other  man  of  the  same 
name  from  affixing  his  name  upon  the  same  kind  of  article  if 
he  manufactures  it.  The  test  is  whether  he  uses  the  name 
honestly  and  fairly  in  the  ordinary  prosecution  of  his  busi- 
ness, or  dishonestly  to  palm  off  his  own  commodity  as  the 
production  of  another.  It  remains  then  but  to  apply  the  law 
as  thus  stated  to  the  facts  of  this  case,  there  being  no  mate- 
rial conflict  as  to  the  facts. 

The  name  of  the  plaintiff,  Frank  Leslie,  was  originally 
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Henry  Carter.  His  eldest  son,  one  of  the  defendants,  who  was 
born  in  England  in  1844,  was  called  after  his  father,  Henry 
Carter,  and  was  registered  by  that  name  in  England.  After 
coining  to  this  country  the  plaintiff  assumed,  in  place  of  his 
former  name  of  Henry  Carter,  the  name  of  Frank  Leslie. 
Under  that  name,  as  a  nom  de  plume  and  title  for  his  publi- 
cations, he  began  to  publish  the  serials  referred  to,  and  in 
1857  his  name  was  changed  by  an  act  of  the  Legislature  of 
this  State  to  Frank  Leslie. 

When  the  defendant,  who  claims  that  his  name  is  Frank 
Leslie,  was  a  boy,  his  father  told  him  that  as  he  was  his  eldest 
son  he  wished  him  to  be  named  after  him,  and  accordingly 
directed  him  to  take  the  name  of  Frank  Leslie,  which  he  did. 
This,  it  may  be  inferred,  the  plaintiff  did,  as  he  had  himself 
assumed  the  name  of  Frank  Leslie,  and  it  appears  that  the 
defendant  thereafter  called  himself,  and  was  known  to  others, 
by  the  name  of  Frank  Leslie,  Junior.  His  father  thereafter 
called  him  Frank;  he  signed  his  name  as  Frank  Leslie,  Jun- 
ior, and  letters' — the  envelopes  of  which  were  produced  upon 
the  motion — were  addressed  to  him  by  his  father  in  that 
name.  In  1864  he  was  christened  in  the  Episcopal  Church 
at  Elizabeth,  New  Jersey,  by  the  name  of  Frank  Leslie  ;  and 
the  following  year,  1865,  was  married  by  that  name  in  his 
father's  presence.  His  statement  is  that  from  his  boyhood 
he  has  been  and  is  still  known  by  his  wife,  b\*  his  mother, 
and  by  other  relations,  both  in  conversation  and  in  corre- 
spondence, as  Frank  Leslie,  Junior. 

After  his  marriage  he  went  to  Chicago  with  the  intention 
of  going  into  the  publishing  business  there,  and  whilst  there 
accepted  a  proposition  from  his  father  to  conduct  there  the 
western  edition  of  the  latter's  various  publications.  Whilst 
there  his  father  began  to  write  to  him  as  Frank  If.  Leslie  ; 
and,  upon  asking  for  an  explanation  of  this  change,  he  was 
informed  by  his  father  that  he  had  rich  relations  ki  England 
who  might  leave  him  property  in  the  name  of  Henry;  but 
that,  notwithstanding  this,  he  still  retained  and  continued  to 
be  known  as  Frank  Leslie,  Junior.  After  being  a  year  in 
Chicago  he  returned  to  this  city,  where  he  was  employed  in 
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his  father's  establishment,  and  some  time  about  the  year  1867 
was  told  by  his  father  that  he  must  drop  the  name  of  Frank. 
He  refused  to  do  so,  upon  which  his  father  threatened  to  dis- 
inherit him.  A  short  time  afterwards  a  lawyer  called  upon 
him,  and  read  to  him  what  he  was  given  to  understand  was 
an  order  of  a  court,  prohibiting'  him  thereafter  from  using'  the 
name  of  Frank  Leslie,  Junior.  It  was  not  shown  to  him, 
nor  was  any  copy  of  it  given  to  him;  and  being,  as  he  swears, 
inexperienced  in  legal  matters,  he  supposed  it  to  be  a  legal 
find  valid  order  of  a  court,  the  prohibition  of  which  was  ob- 
ligatory upon  him,  and  he  therefore  assumed  the  name  of 
Henry  Leslie.  Whether  the  paper  so  read  to  him  was 
founded  or  not  upon  any  legal  proceeding  has  not  been 
shown.  The  presumption  is  that  it  was  not,  as  a  search  has 
been  made  in  the  court  from  which  it  is  alleged  to  have  ema- 

o 

nated,  and  no  such  order  has  been  foand.  As  the  name 
of  the  lawyer  who  read  this  paper  has  been  given  by  the  de- 
fendant, and  he  is  a  well-known  member  of  the  bar  of  this 
city.  I  must  assume  that  if  there  was  any  legal  proceeding  en- 
joining the  defendant  from  using  the  name  of  Frank  Leslie, 
Junior,  it  would  have  been  shown  by  the  plaintiff. 

Whilst  in  his  father's  employment  thereafter  the  defend- 
ant audited  bills  and  signed  receipts  in  the  name  of  Henry 
Leslie,  and  became  known'  to  many  acquaintances  by  the 
name  of  Henry  or  Harry  Leslie  ;  but  in  his  domestic  inter- 
course with  his  wife,  mother,  and  relatives,  he  continued  to 
be  called  and  known  as  Frank  Leslie,  Junior. 

In  1868  he  commenced  the  publication  of  a  pictorial 
journal,  entitled  "  The  Illustrated  Dramatic  and  Sporting 
News,"  which  was  copyrighted,  and  entered  by  him  as  a  copy- 
righted publication,  under  the  name  of  Henry  Leslie,  which 
he  testified  that  he  did  supposing  that  he  was  prohibited  by 
the  document  before  referred  to  from  using  his  former  name, 
and  he  swears  that  he  would  never  have  so  entered  the 
paper,  or  signed  receipts,  if  he  had  been  aware  of  the  facts 
which  he  subsequently  ascertained.  This  journal  was  of 
temporary  duration.  After  it  ceased,  and  before  he  com- 
menced the  publication  of  the  one  now  sought  to  be  re- 
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strained,  entitled  "  Frank  Leslie,  Junior's,  Sporting  and  Dra- 
matic Times,"  he  saw  the  lawyer  who  had  read  to  him  the 
document  before  referred  to,  and  who  told  him  that  it  was  an 
injunction  granted  by  Judge  Garvin  of  the  Superior  Court ; 
that  it  was  foolish  on  the  part  of  his  father  to  do  such  a  thing  ; 
that  it  amounted  to  nothing,  and  that  the  defendant  had  a 
verfect  right  to  use  the  name  of  frank  Leslie,  Junior.  The  de- 
fendant afterwards  saw  Judge  Garvin,  who  had  no  recollec- 
tion of  having  signed  any  such  order,  and  who  doubted  the 
fact  of  having  done  so;  whereupon  the  defendant  caused  a 
search  to  be  made  in  the  clerk's  office  of  the  Superior  Court, 
and  no  such  order  was  found  on  file. 

Having  thus  been  informed  by  the  lawyer  who  had  read 
the  document  to  him  that  it  amounted  to  nothing,  and  that 
he  had  a  right  to  the  use  of  the  name  which  he  had  aban- 
doned, and  no  such  order,  after  search  made,  having  been 
found  on  the  files  of  the  court,  he  resumed  his  name  of  Frank 
Leslie,  Junior;  and  in  the  new  journal  published  by  him  dur- 
ing the  present  month,  in  connection  with  the  defendants 
who  have  formed  the  New  York  Publishing  Company,  he 
gave  that  name  as  a  part  of  the  title  of  the  new  journal,  call- 
ing it  "  Frank  Leslie,  Junior's,  Sporting  and  Dramatic 
Times." 

None  of  the  facts  above  stated  are  contradicted,  and  there 
is  little  difficulty  in  applying  to  them  the  law,  as  before 
stated.  In  the  first  place,  as  respects  the  defendant's  desig- 
nation as  Frank  Leslie,  Junior,  it  is  to  be  observed  that  the 
use  of  that  name  by  him  was  not,  in  the  first  instance,  his  act, 
but  a  name  taken  by  him  when  a  boy,  by  the  desire  and  di- 
rection of  his  father;  nor  can  his  subsequent  abandonment 
of  it  and  adoption,  to  a  certain  extent  and  in  certain  acts,  of 
the  name  of  Henry  Leslie,  be  considered  a  voluntary  act  on 
his  part,  but  one  done  under  the  impression  that  he  was  pro- 
hibited, by  what  he  was  led  to  believe  was  a  valid  and  legal 
order  of  a  court,  from  using  it  thereafter.  It  was  certainly 
not  reprehensible  for  him  to  assume  again  the  name  by  which 
hi1  had  liccn  l\no\vn  from  boyhood — by  which  he  was  chris- 
tened and  married — when  he  had  1  earned  that  there  was  no 
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validity  in,  nor  foundation  whatever  for,  the  paper  purport- 
ing to  be  an  order  of  a  court  forbidding  him  to  retain  it.  I 
held,  in  The  Matter  of  Snook  (2  Hilt.  566),  that  although  the 
custom  was  universal  for  male  persons  to  bear  the  name  of 
their  parents,  there  was  nothing  in  the  law  prohibiting  a  man 
to  take  another  name  if  he  desired  to  do  so  ;  that  there  was  no 
penalty  or  punishment  for  so  doing,  nor  any  consequence 
growing  out  of  it,  except  so  far  as  it  might  lead  to  the  con- 
founding of  his  identity  ;  that  if  such  changes  rarely  occur, 
it  was  not  only  because  there  is  an  honorable  pride  in  bear- 
ing the  name  of  one's  ancestors,  but  because  it  is  scarcely  in 
the  power  of  a  man  to  change  his  name,  unless  he  goes  to  a 
place  where  he  is  unknown  ;  for  whilst  he  continues  to  abide 
where  he  is  known,  people  will  continue  to  call  him  by  the 
name  to  which  they  are  accustomed  ;  and  several  adjudged 
cases  were  there  cited,  holding  that  a  name  might  be  acquired 
by  reputation  and  by  general  usage  and  habit,  and  that 
where  such  had  been  the  case  it  would  be  taken  as  the  true 
Christian  and  surname  of  the  party.  In  Doe  v.  Yates  (5 
Barn.  &  Aid.  544),  where  an  estate  was  devised  with  the  con- 
dition that  the  devisee  would  procure  his  name  to  be  altered 
to  that  of  the  testator,  and  the  devisee  having  taken  the 
testator's  name  by  his  voluntary  act,  without  applying  for 
the  King's  license  to  do  so,  and  without  an  act  of  Parliament, 
it  was  held  that  this  was  a  sufficient  compliance  with  the 
condition,  and  that  the  devisee  was  entitled  to  the  estate. 

What  was  said  by  Chief  Justice  Abbot  in  rendering  judg- 
ment in  that  case  may  be  cited  for  its  direct  bearing  upon  the 
present  case.  "A  name,"  he  said,  "assumed  by  the  volun- 
tary act  of  a  young  man  at  his  outset  in  life,  adopted  by  all 
who  know  him,  and  by  which  he  is  constantly  called,  becomes 
for  all  purposes  as  much  and  effectually  lu's  name  as  if  he 
had  obtained  an  act  of  Parliament  to  confer  it  upon  him." 

That  the  defendant  had  acquired  the  name  of  Frank  Les- 
lie, Junior,  does  not  rest  upon  his  testimony  alone,  but  is  es- 
tablished by  evidence  of  the  most  satisfactory  kind.  His  wife 
swears  that  she  first  made  his  acquaintance  when  he  was  at 
school,  at  the  age  of  16  years,  at  West  Poultney,  in  Vermont ; 
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that  she  was  then  introduced  to  him  by  the  name  of  Frank, 
and  that  before  her  marriage  she  saw  letters  directed  to  him 
by  his  father  by  the  name  of  Frank  Leslie,  Junior  ;  that  for 
two  years  after  her  marriage  his  father  addressed  him  by  the 
name  of  Frank  ;  but  that  afterwards,  her  husband  having  had 
a  misunderstanding  with  Mrs.  Squier,  the  present  Mrs.  Frank 
Leslie,  she  was  requested,  by  the  plaintiff,  Frank  Leslie,  to 
drop  her  name  of  Mrs.  Frank  Leslie,  Junior,  and  her  husband 
having  afterwards  told  her  that  unless  he  gave  up  the  name 
of  Frank  Leslie  until  he  was  either  taken  into  business 
with  his  father,  or  deferred  it  until  his  father's  death,  he 
would  be  disinherited,  she  thereafter  called  her  husband 
Harry  when  in  the  presence  of  his  father,  but  otherwise  re- 
tained her  marriage  name  of  Mrs.  Frank  Leslie,  Junior. 
Thomas  F.  Brady,  who  was  for  ten  years  employed  by  Frank 
Leslie,  swears  that  during  that  time  the  defendant  was  ad- 
dressed as  Frank  Leslie,  Junior,  and  that  he  supposed  that  to 
be  his  name.  Joseph  K.  Bright,  who  was  formerly  superin- 
tendent of  Frank  Leslie's  engraving  department,  swears  that 
lie  knew  the  defendant  when  he,  the  witness,  was  in  his 
father's  employment  as  Frank  Leslie,  Junior,  and  always  un- 
derstood that  such  was  his  name;  and  finally  the  defendant's 
mother  testifies  that  for  the  last  twenty  years  she  has  always 
addressed  him  as  Frank. 

It  is  very  clear  upon  this  state  of  facts  that  the  defendant, 
is  entitled  to  call  himself  Frank  Leslie,  Junior,  and  that  he 
lias  the  right  to  use  that  name  in  the  title  of  a  journal  pub- 
lished by  him,  as  a  co-proprietor  with  others.  If  the  plaintiff 
has  given  a  value  to  the  name  of  Frank  Leslie  by  the  many 
years  that  it  has  been  associated  with  the  serials  published  by 
him,  that  does  not  preclude  the  son  from  using  the  same  name 
as  the  title  of  a  journal  published  by  him,  unless  it  is  design- 
edly used  in  a  way  to  deceive  the  public,  and  lead  persons  to 
purchase  his  paper  under  the  impression  that  they  are  pur- 
chasing one  of  his  father's  publications.  There  is  nothing  in 
the  case  to  warrant  any  such  conclusion.  The  journal  pub- 
lished by  the  defendants  under  the  name  of  "Frank  Leslie, 
Jr.'s,  Sporting  and  Dramatic  Times,"  is  a  publication  devoted 
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to  a  special  class  of  subjects,  and  designed  for  a  class  oi 
readers  who  take  interest  in  such  subjects.  It  does  not  ap- 
pear that  the  plaintiff,  Frank  Leslie,  publishes  any  journal  of 
this  description,  or  that  he  has  ever  published  one  of  the 
kind ;  and  the  defendant's  paper  is  not  only  distinguished 
from  the  publications  of  the  father  by  this  circumstance,  but 
by  the  suffix  of  junior  in  the  title,  the  plain  import  of  which 
is  that  it  is  published  by  the  son  of  the  well-known  proprie- 
tor of  numerous  pictorial  publications,  and  which  is  true. 
There  is  neither  fraud  nor  deception  in»such  a  publication. 
The  defendant's  name,  from  his  boyhood  upward,  has  been 
Frank  Leslie,  Junior  ;  and  if  there  has  been  any  temporary 
departure  from  the  use  of  it,  it  has  been  through  the  father's 
ineffectual  efforts  to  get  him  to  change  it  after  he  arrived  at 
the  age  of  twenty-three  years.  It  may  be,  and  probably  is,  a 
pecuniary  advantage  to  him  to  be  able  to  make  use  of  a  name 
which  has  become  widely  known  through  his  father's  picto- 
rial publications  ;  but,  being  his  name,  he  has  the  right  to  use 
it  in  the  title  of  a  journal  of  which  he  is  a  co-proprietor,  and 
when  the  suffix  of  junto?'  is  attached  to  it  in  the  title  no  one 
is  deceived  by  it.  The  right  of  a  son  who  has  learned  to 
manufacture  a  particular  article  in  his  father's  service  to 
affix  his  name  to  an  article  of  the  same  kind  when  engaged 
in  business  for  himself,  is  distinctly  recognized  in  two  of  the 
cases  that  have  been  cited  (Burgess  v.  Burgess,  supra,  and 
Meneely  v.  Meneely,  supra),  however  detrimental  it  might 
be  to  the  father's  business  to  have  the  same  article  manufac- 
tured and  vended  under  the  same  name  by  the  son.  This 
case  does  not  even  go  as  far  as  this.  It  is  not  the  pro- 
duction and  sale  of  the  same  article.  It  is  the  publication  of 
a  newspaper  different  in  its  special  character  from  those  pub- 
lished by  the  plaintiff,  and  which  by  its  title  denotes  that  it 
is  published,  not  by  the  father,  but  by  the  son. 

The  motion  for  the  injunction  must  therefore  be  denied. 

Motion  for  injunction  denied. 
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JOSEPH  H.  BEARNS,  AS  GUARDIAN  OF  ALEXANDER  M. 
FISHER,  A  MINOR,  Respondent,  against  DAVID  H. 
GOULD,  Appellant. 

(Decided  June  3d,  1878.) 

In  pleading  an  order  or  decree  of  the  surrogate  of  the  city  and  county  of  New  York, 
it  is  not  necessary,  since  the  act  of  1870  (L.  1870,  c.  359),  to  state  the  facts 
showing  the  surrogate's  jurisdiction  to  make  such  order  or  decree,  or  to  allege 
that  it  was  duly  made. 

The  statute  in  regard  to  the  surrogate  of  the  city  and  county  of  New  York  (L.  1870, 
c.  359,  §  1),  in  regard  to  the  taking  of  objections  for  want  of  jurisdiction  to  the 
orders  and  decrees  of  that  surrogate,  construed  and  applied. 

The  complaint  alleged  that  the  surrogate  of  the  city  and  county  of  New  York  had 
ordered  plaintiff  to  prosecute  a  guardian's  bond,  and  that  the  bond  had  been  by 
the  order  assigned  to  the  plaintiff  for  that  purpose  :  held,  upon  demurrer  to  the 
complaint  by  the  defendant,  a  surety  ;  that  the  complaint  in  that  regard  stated 
facts  sufficient  to  constitute  a  cause  of  action,  since  the  court  would  assume  that 
the  surrogate  had  jurisdiction  to  make  the  order. 

The  guardian  to  whom  the  bond  of  a  previous  guardian  has  been  assigned  by  order  of 
the  surrogate,  for  the  purpose  of  bringing  action  against  a  surety,  is  the  proper 
plaintiff  in  such  action.  In  such  a  case  the  provisions  of  2R.  S.  152,  §  9,  requiring 
certain  actions  to  be  in  the  name  of  the  ward  by  the  guardian  do  not  apply. 

APPEAL  from  a  judgment  for  plaintiff,  entered  upon  an 
order  at  special  term  overruling  a  demurrer  to  the  com- 
plaint. 

Two  of  the  grounds  assigned  for  the  demurrer  were  that 
there  was  a  defect  of  parties-plaintiff,  in  that  it  appeared 
from  the  complaint  "  that  the  said  Alexander  M.  Fisher 
should  be  the  plaintiff,"  and  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

The  complaint  alleged  facts  showing  that  the  defendant 
was  surety  on  the  bond  of  one  Dexter  B.  Britton,  the  former 
guardian  of  Fisher  ;  an  accounting  by  Britton  ;  his  removal 
by  the  surrogate;  the  appointment  of  Beams  as  guardian  ; 
an  order  by  the  surrogate  that  Britton  pay  over  to  Beams  a 
balance  of  the  ward's  money,  or  that  in  default  Beams  pros- 
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ecute  and  enforce  the  bond  and  the  assignment  to  Beams 
of  the  bond  for  that  purpose. 

tS.  8.  Rowland,  for  appellant. 
C.  W.  Bangs,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice.— The  objection  that 
the  complaint  does  not  state  facts  sufficient  to  show  that  the 
surrogate  had  jurisdiction  to  make  the  order  requiring  the 
guardian  Britton  to  pay  over  the  amount  with  which  he  was 
charged  upon  the  accounting,  and  to  remove  Britton  as 
guardian  of  the  estate,  would  have  been  a  good  one  but  for 
the  act  of  1870,  which  provides  that  the  objection  of  want 
of  jurisdiction  to  the  surrogate's  orders  and  decrees  shall  not 
be  taken,  except  by  appeal,  in  the  manner  prescribed  by 
statute,  or  in  a  proceeding  before  the  surrogate  to  set  aside, 
open,  vacate  or  modify  them  ;  the  same  power  to  vacate  or 
modify  the  decrees  or  orders  of  his  court  being  given  by  this 
statute  to  the  surrogate  as  is  exercised  by  courts  of  record 
of  general  jurisdiction.  (Laws  of  1870,  chap.  359,  vol.  1,  p. 
826,  §  1.)  This  provision  is  not,  as  the  appellant  has  ar- 
gued, limited  to  cases  where  the  objection  to  the  jurisdiction 
is  made  in  proceedings  in  the  surrogate's  court.  It  is  gen- 
eral in  its  character,  and  applies  to  any  case  in  which  an 
objection  to  the  jurisdiction  of  the  surrogate  to  make  an 
order  or  decree  is  raised  collaterally  in  any  suit  or  proceed- 
ing. There  is  nothing  in  the  provision  itself  to  indicate  that 
any  such  limitation  was  meant.  What  is  plainly  meant,  is 
that  the  same  rule  is  to  be  applied  to  the  orders  and  decrees 
of  the  surrogate  that  is  applied  to  orders  and  decrees  made 
in  courts  of  record  of  this  State. 

We  must,  in  this  suit,  assume  that  the  surrogate  had 
jurisdiction  to  make  the  order  which  he  did.  It  is  averred 
that  he  made  an  order  that  Britton  should  pay  over  to  the 
plaintiff  the  moneys  received  by  him  as  guardian  ;  that  upon 
his  default  in  so  doing  the  plaintiff  was  authorized  to  prose- 
cute the  bond,  and  that  the  bond  was  assigned  to  him  for 
that  purpose,  that  is,  as  I  understand  the  averment,,  the  bond 
VOL.  VIII.— 25 


386  COURT  OF  COMMON  PLEAS. 

Beams  v.  Gould. 

was  assigned  to  him  by  the  order  which  the  surrogate  made. 
This  was,  in  the  language  of  the  act  of  1839  (Laws  of  1839, 
p.  635,  §  65),  assigning  the  bond  to  the  person  in  whose 
favor  the  decree  was  made  for  the  payment  of  the  money, 
for  the  purpose  of  being  prosecuted.  It  could  not  be  so 
assigned  under  that  act  unless  an  execution  had  been  is- 
sued and  returned  unsatisfied.  But  this  is  not  a  matter 
which  can  be  enquired  about  in  this  suit  collaterally.  It 
was  not  necessary,  therefore,  to  aver  it,  as  we  must  as- 
sume, under  the  act  of  1870,  that  the  surrogate  had  jurisdic- 
tion to  make  the  order,  and  if  he  acted  without  jurisdiction, 
the  only  remedy  was  to  appeal  from  it,  or  to  apply  to  nim  to 
vacate  it ;  which  might  be  done  by  any  party  who  was  af- 
fected by  it,  in  a  summary  application  by  petition,  motion, 
or  otherwise,  to  the  surrogate,  upon  due  notice  to  the  person 
for  whose  benefit  the  order  was  obtained. 

The  bond  having  been  assigned  to  the  plaintiff  he  was 
entitled  to  bring  an  action  upon  it  in  his  official  character  as 
a  guardian,  and  it  is  in  that  character  that  he  1ms  brought 
the  suit.  The  averment  in  the  complaint  is,  "  Joseph  H. 
Beams,  as  guardian  of  the  estate  of  Alexander  M.  Fisher,  a 
minor,  by  C.  W.  Bangs,  his  attorne}^,  brings  this  suit  against 
David  H.  Gould,  defendant."  But  for  the  assignment  of 
the  bond  to  the  plaintiff  by  this  order,  the  suit,  by  the  Re- 
vised Statutes  (2  R.  S.  152,  §  9),  would  have  to  have  been 
brought  in  the  name  of  the  ward  by  the  guardian,  the  ward 
in  that  case  being  the  party,  and  the  guardian  simply  a  per- 
son appointed  by  the  court  to  look  after  the  interests  of  the 
ward  and  manage  the  suit  for  him.  (Sinclair  v.  Sinclair^  13 
Mees.  &  Welsby,  645,  646.)  But  the  bond,  by  the  order  of 
the  court,  having  been  assigned  to  the  plaintiff,  the  suit  was 
properly  brought  by  him  in  his  official  character,  the  provi- 
sion in  the  Revised  Statutes  not  applying  in  such  a  case. 

The  judgment  will  therefore  have  to  be  affirmed. 

L-A-RREMOKE,  J.,  conciirred. 
•Judgment  affirmed.* 

*  The  judgment  here  was  affirmed  by  the  Court  of  Appeals  June  3d,  1879. 
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MARY  C.   WALSH,   Appellant,   against  THE    NEW  YORK 
FLOATING  DRY  DOCK  COMPANY,  Respondent. 

(Decided  June  3d,  1878.) 

A  vessel  occupying  a  slip  between  two  piers  in  the  city  of  New  York,  and  confined 
to  its  position  only  by  being  fastened  to  one  of  those  piers  and  to  the  bulkhead  be- 
tween them,  is  not  "  lying  at  anchor''  in  the  slip,  within  the  meaning  of  L.  1860,  c. 
254,  so  as  to  make  such  vessel  or  its  owner  liable  for  wharfage  for  the  use  of  the 
other  pier — a  public  wharf — to  which  it  was  not  fastened. 

Whether,  in  case  such  vessel  so  occupied  the  slip  as  to  practically  exclude  other  ves- 
sels from  the  use  of  such  public  pier,  the  person  entitled  to  collect  wharfage  for 
such  use  would  have  an  action  for  damages  against  the  owner  of  such  vessel, 
quaere. 

A  floating  dry  dock  is  a  "  vessel "  within  the  meaning  of  that  word  as  used  in  L. 
1875,  c.  405,  relative  to  wharfage. 

APPEAL  from  a  judgment  for  the  defendant,  entered  upon 
a  dismissal  of  the  complaint  on  the  merits  at  the  trial  of  the 
cause  by  the  court  without  a  jury. 

The  action  was  brought  to  recover  wharfage  claimed  by 
plaintiff  for  the  use  and  occupation  by  defendant  of  the  slip 
between  .piers  48  and  49,  East  River,  New  York.  The  plain- 
tiff's assignor,  Thomas  C.  Burke,  was  the  lessee  from  the 
city  of  the  wharfage  accruing  from  the  use  and  occupation 
by  vessels  of  pier  48,  for  the  term  of  five  years  from  May  1st, 
1876,  on  which  date  the  defendant's  floating  dry  dock  lay  in 
the  slip,  secured  to  the  bulkhead  between  the  piers  and  to 
pier  49.  It  occupied  nearly  the  whole  slip,  and  had  been 
there  for  28  years.  Defendant  owned  pier  49,  and  claimed 
the  right  to  use  the  whole  bulkhead  and  slip  by  grant  from 
the  parties  of  whom  it  bought  that  pier.  For  ten  years  prior 
to  May  1st,  }876,  defendant  paid  rent  to  the  city  for  the  use 
of  pier  48,  an\i  fastened  the  dock  to  that  pier ;  but  after  that 
date  ceased  so  to  do. 

L.  A.  Fuller,  for  appellant. 

Benedict,  Taft  £  Benedict,  for  respondent. 
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CHAKLES  P.  DALY,  Chief  Justice. — The  rules  which 
govern  in  an  action  for  use  and  occupation,  or  in  the  relation 
of  landlord  and  tenant,  do  not  necessarily  apply  to  a  claim 
for  wharfage,  for  the  right  to  use  a  public  wharf  or  pier  does 
not  depend  upon  the  consent  of  the  owner,  as  all  vessels,  if 
there  is  room,  are  entitled  to  fasten  to  the  pier,  or  to  other 
vessels  that  may  be  fastened  to  it  (Taylor  v.  Atlantic  Ins. Co., 
2  Bosw.  106) ;  and  it  is  the  statute  which  regulates  what 
vessel  shall  pay  wharfage,  as  well  as  the  rate.  The  use  of  a 
public  wharf  is  as  much  a  matter  of  public  regulation  as  the 
use  of  a  street,  and  a  person  who  takes  a  grant  of  a  wharf 
takes  it,  necessarily,  subject  to  such  regulations  as  the  stat- 
ute may  prescribe. 

The  act  of  1813  made  it  lawful  for  the  owners  of  wharves 
in  this  city  to  ask  and  receive  to  their  own  use  wharfage  at 
certain  rates,  as  therein  provided  for,  from  all  ships  or  vessels 
using  or  made  fast  to  their  wharves,  and  which  was  applied 
also  to  every  ship  or  vessel  which  should  make  fast  to  any 
other  ship  or  vessel  that  might  be  fastened  to  any  wharf. 
(2  Rev.  Laws,  429.) 

It  was  held  under  this  act  of  1813,  in  Taylor  v.  The  Atlan- 
tic Mutual  Ins.  Co.  (37  N.  Y.  282),  that  the  lessees  of  a  public 
wharf  could  not  recover  wharfage  where  the  use  of  the  wharf 
was  obstructed  by  a  vessel  which  had  been  burned,  and  was 
sunk  in  the  slip,  upon  the  ground  that  the  statute  only  ap- 
plied in  cases  where  a  ship  or  vessel  is  made  fast  to  a  wharf 
or  pier,  or  made  fast  to  any  other  ship  or  vessel  fastened  to 
such  wharf  or  pier. 

By  the  act  of  1860  (L.  1860,  c.  254)  the  rates  provided 
by  that  act  might  be  charged  for  every  vessel  that  uses  or 
makes  fast  to  any  pier,  wharf  or  bulkhead,  or  makes  fast  to 
any  other  vessel  lying  at  any  pier,  wharf  or  bulkhead  ;  and 
for  every  vessel  lying  at  anchor  within  any  slip  or  basin. 
And  further  supplementary  statutes  were  passed  in  1870, 
1872  and  1875,  in  which  last  act  (Laws  of  1875,  chap.  405, 
p.  483)  it  is  declared  that  wharfage  is  collectible  from  any 
vessel  that  uses  or  makes  fast  to  any  pier,  wharf  or  bulk- 
head, or  makes  fast  to  any  vessel  lying  at  such  pier,  wharf 
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or  bulkhead,  or  makes  fast  to  any  other  vessel  lying  outside 
of  such  vessel.  The  rates  are  specified  which  may  be 
charged  for  canal  boats,  river  barges,  market  boats,  lighters, 
and  sloops  and  schooners  that  are  employed  on  the  rivers  of 
this  State ;  and  double  rates,  it  is  declared,  are  chargeable 
for  every  vessel  or  floating  structure  other  than  those  before 
referred  to  ;  or  which  is  used  for  transporting  freight  or  pas- 
sengers, with  the  exception  of  floating  grain  elevators. 

The  term  vessel  is  evidently  meant  in  this  statute  to  em 
brace  every  floating  structure,  but  by  its  terms  wharfage  is 
collectible  only  where  the  vessel  uses  or  is  fastened  to  the 
wharf,  or  to  another  vessel  so  fastened,  or  to  a  vessel  lying 
outside  of  such  other  vessel,  or  where  a  vessel  is  at  anchor 
within  any  slip  or  basin.  And  the  plaintiff,  as  lessee  of  pier 
No.  48,  has  no  claim  upon  the  floating  dock  for  wharfage  for 
the  use  of  her  pier,  for  that  structure  was  not  fastened  to  her 
pier  in  any  of  the  modes  above  specified.  It  cannot  be  said, 
in  the  language  of  the  act,  to  use  her  pier  in  any  of  the 
modes  provided  for ;  nor  can  it  be  said  to  be  at  anchor  or 
lying  at  anchor  in  the  slip  or  basin,  as  it  is  fastened  to  pier 
49  and  to  the  bulkhead. 

It  cannot  be  said,  in  the  language  of  the  statute,  to  u  le 
lying  at  anchor  "  in  the  slip  or  basin,  for  that  term,  when  ap- 
plied to  a  vessel,  means  holding  by  an  anchor — an  anchor 
fastened  to  a  cable  or  chain  which  is  dropped  to  the  bottom, 
and  by  which  the  vessel  is  held.  To  anchor,  when  the  term 
applies  to  a  ship  or  vessel,  is  not,  as  the  appellant  has  ar- 
gued, equivalent  to  the  term  "  to  moor.''  To  moor  is  to  tie 
or  fasten  the  vessel  to  the  shore,  or  to  a  buoy  or  some  other 
stationary  object  (Wedgewood's  English  Etymology,  428 
and  409)  ;  and  is  distinguishable  from  dropping  an  anchor 
to  hold  her  by. 

I  am  not  aware  that  vessels  drop  their  anchors  in  the 
slips  or  basins  adjoining  the  piers  in  this  cit}-,  but  they  may 
do  so,  and  if  they  do,  would  come  within  the  provision  of 
the  statute.  We  must  give  to  the  term  "lying  at  anchor"1 
its  plain  meaning,  and  would  not  be  justified  in  interpreting 
the  statute  by  saying  that  a  vessel  or  floating  structure  that 
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was  fastened  by  ropes  or  cables  to  the  pier  or  bulkhead  was 
lying  at  anchor. 

As  the  floating  dry  dock  fills  up  nearly  the  whole  slip,  leav- 
ing only  a  water  space  of  from  6  to  10  feet  between  it  and  the 
plaintiffs  pier,  it,  of  course,  deprives  her  of  any  benefit  from 
wharfage,  as  ships  and  ordinary  vessels  could  not  be  fast- 
ened to  that  side  of  the  pier ;  and  for  this  obstruction  and 
deprivation  of  the  right  to  the  use  of  her  pier  by  ships  and 
vessels  she  may  have  a  remedy  in  damages.  But  from  any 
interpretation  which  I  can  put  on  the  statutes,  declaring  in 
what  cases  wharfage  is  collectible  by  the  owners  or  lessees 
of  piers,  I  do  not  see  how  this  case  can  be  brought  within 
any  of  those  for  which  provision  is  therein  made,  and  the 
right  given  to  collect  wharfage.  I  think,  therefore,  that  the 
judgment  will  have  to  be  affirmed. 

LARREMORE,  J.,  concurred. 
Judgment  affirmed.* 


Ly/DfA  A.   McGlNLEY,   Respondent,   against   THE  UNITED 
STATES  LIFE  INSURANCE  COMPANY,  Appellant, 

(Decided  June  3d,  1878.) 

The  question  whether  or  not  the  habits  of  life  of  a  particular  person  are  temperate  is 
one  of  fact,  and  when  a  jury  have  found  upon  the  question  from  conflicting  evi- 
dence their  verdict  will  not  be  set  aside  on  the  ground  that  it  is  against  the 
weight  of  evidence. 

The  test  between  sobriety  and  inebriety  is  the  effect  produced  on  each  individual 
by  the  use  of  alcoholic  liquors. 

Declarations  by  the  assured  as  to  his  health,  made  after  the  issuing  of  a  jwlicy  upon 
his  life  in  favor  of  his  wife,  cannot  affect  her  rights,  and  are  not  competent  evi- 
dence in  an  action  brought  by  her  on  the  policy. 

*  The  judgment  here  was  affirmed  by  the  Court  of  Appeals  June  3d,  1879. 
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APPEAL  from  a  judgment  entered  upon  a  verdict  rendered 
for  plaintiff  at  a  trial  of  the  cause,  and  from  an  order  deny- 
ing defendant's  motion  for  a  new  trial  on  the  minutes. 

The  facts  are  stated  in  the  opinion. 

Hegeman  $  Ingersoll,  for  appellant. 
Stephen  H.  Olin,  for  respondent. 

LARREMORE,  J. — The  defendant  issued  two  policies  of 
insurance  upon  the  life  of  Chas.  E.  McGinley  for  the  benefit 
of  his  wife,  Lydia  A.  McGinley,  the  plaintiff,  upon  their 
joint  application  in  writing.  The  first  policy  was  dated 
April  19th,  1866,  for  an  insurance  of  $5000  ;  the  second  was 
dated  January  19th,  1871;  which  was  a  paid-up  policy 
issued  for  $100,  the  dividends  then  due  on  the  first  pol- 
icy. The  application  above  referred  to  was  made  the 
basis  of  the  contract  of  insurance,  whereby  it  was  agreed 
that  if  any  untrue  or  fraudulent  allegation  was  contained  in 
the  application,  or  in  answers  to  the  questions  annexed,  all 
moneys  paid  for  premiums  should  be  forfeited.  The  policies 
contained  the  usual  stipulations,  that  the  same  should  be 
null  and  void  if  the  application  or  declaration  upon  the  faith 
of  which  the  contracts  were  made  should  be  found  to  be  in 
any  respect  untrue. 

Chas.  E.  McGinle}r  died  April  llth,  1875,  at  Celina,  Ohio. 
Proof  of  his  death  and  demand  of  payment  were  given  and 
made,  and  defendant  refused  to  pay  the  amount  insured,  on 
the  ground  that  false  answers  had  been  given  to  the  follow- 
ing questions  in  the  application  for  insurance  : — 

Q.  Have  your  parents,  brothers  or  sisters  been  afflicted 
with  scrofula,  pulmonary  complaints,  gout,  insanity,  or  any 
other  hereditary  disease? 

Ans.  No. 

Q.  Have  you  been  afflicted  at  any  time  with  insanity, 
gout,  rheumatism,  fits, — since  childhood, — rupture,  dropsy, 
spitting  of  blood,  palpitation,  diseases  of  the  heart,  lungs, 
liver,  urinary  organs,  brain,  or  any  serious  disease  ? 

Ans.  Have  had  rheumatism. 
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Q.  Are  the  party's  habits  of  life  temperate,  or  otherwise  ? 

Ans.  Temperate. 

Plaintiff  obtained  judgment  against  the  defendant  for 
$6007  45,  from  which,  and  the  denial  of  a  motion  for  a  ne\\ 
trial,  this  appeal  was  taken. 

It  is  settled  by  authority  that  the  representations  of  the 
insured,  upon  the  faith  of  which  the  policies  were  issued,  are 
•warranties,  and  if  false  or  untrue  in  any  particular  the  in- 
sured loses  all  benefit  and  forfeits  all  rights  under  the  con- 
tract. ( Valton  v.  National  Fund  Life  Ass.  Co,,  20  N.  Y.  32 ; 
Cushman  v.  U.  S.  Life  Ins.  Co.,  63  N.  Y.  404 ;  Foot  v.  Etna 
Ins.  Co.,  61  N.  Y.  571;  Bliss  on  Life  Insurance,  48  and  179, 
2d  edition  ;  Brennan  v.  Security  Ins.  Co.,  4  Daly,  296.) 

This  case  abounds  with  exceptions,  the  materiality  of 
which  depends  upon  the  decision  of  the  points  raised  by 
the  answers  to  the  questions  Nos.  9,  12  and  14,  above  men- 
tioned. 

The  motion  for  a  non-suit  was  properly  denied.  Plaintiff 
had  established  a  prima  facie  case,  and  at  that  time  no  proof 
existed  that  McGinley  was  a  man  of  intemperate  habits  at 
or  about  the  time  the  policies  were  made.  That  he  died  in 
1875  of  diseases  of  the  stomach  and  lungs,  caused  by  intem- 
perance, was  insufficient  to  authorize  the  conclusion  that  his 
habits  were  intemperate  in  IS^G  and  1871.  The  question  at 
folio  144  was  answered  without  exception,  and  as  no  motion 
was  made  to  strike  out  the  testimony  the  exception  falls. 
The  question  at  folio  148  was  not  only  leading,  but  immate- 
rial, and  assumed  a  fact  that  had  been  proved.  The  objec- 
tions at  folios  154, 155, 157  and  163  were  properly  overruled. 
The  exceptions  166  and  187  fell,  for  the  testimony  stood  sub- 
ject to  the  charge  of  the  court,  and  that  part  of  the  answer 
to  the  seventh  interrogatory,  which  was  mere  hearsay  evi- 
dence, was  properly  stricken  out. 

The  ruling  at  folio  193  was  correct.  Declarations  made 
by  McGinley  a  long  time  after  the  insurance  for  his  wife's 
benefit,  as  to  his  condition  of  health,  were  not  competent  to 
affect  her  rights.  (Swift  v.  Mass.  Mutual  Life  Ins.  Co.,  63 
N.  Y.  186 ;  Edington  v.  Mutual  Life  Ins.  Co.  of  N.  Y.,  67  N. 
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Y.  192;  Dilleler  v.  Home  Life  Ins.  Co.,  Court  of  Appeals,  4 
N.  Y.  Weekly  Dig.  547. 

Furthermore,  the  alleged  admission  related  to  a  disease 
not  specifically  named  in  the  application,  and  it  does  not 
appear  whether  it  was  included  in  any  of  those  mentioned. 

There  was  no  error  in  refusing  the  requests  for  special 
findings;  the  instructions  given  to  the  jury  included  all  that 
was  material  to  the  issues  involved,  and  were  properly  dis- 
posed of  by  the  general  verdict. 

The  exceptions  at  folios  194  and  195  will  be  hereafter 
considered.  I  think  the  rulings  at  folios  196,  197,  199,  202, 
208,  229,  247  and  252  werecorrect,  and  for  the  reasons  stated. 

The  answer  to  the  third  interrogatory  was  properly  ex- 
cluded; the  testimony  was  necessarily  hearsay,  for  the  wit- 
ness Avas  but  two  years  old  at  the  time  of  the  event  of  which 
she  testified  (fols.  273-274).  The  questions  at  271  and  272 
were  immaterial  and  irrelevant,  and  were  properly  excluded. 
Nor  do  I  find  any  error  in  the  rulings  at  folios  320-1,  327, 
337  and  368. 

The  verdict  should  not  be  set  aside  jnerely  on  the  ground 
that  it  is  against  the  weight  of  evidence  (Silva  v.  Low,  1 
John.  Gas.  184;  Barnwell  v.  Church,  1  Caines,  217;  Boyert 
v.  Morse,  1  N.  Y.  337 ;  Morse  v.  Sherrill,  63  Barb.  21),  and 
the  jury  in  this  case  have  passed  upon  facts  peculiarly  with- 
in their  province. 

As  to  the  falsity  of  the  statements  above  referred  to,  that 
which  relates  to  question  No.  14  appears  to  have  been  main- 
ly relied  upon. 

The  fact  that  the  father  of  McGinley  died  of  pneumonia 
after  an  illness  of  six  days  (fol.  96),  would  scarcely  justify 
the  conviction  that  such  parent  had  been  afflicted  with  that 
or  any  other  hereditary  disease  within  the  meaning  and  in- 
tent of  question  No.  9. 

To  question  No.  12  the  applicant  answered,  "  Have  had 
rheumatism."  This  was  responsive  ;  and  if  the  defendant  was 
not  satisfied  with  it  the  policy  should  have  been  withheld 
until  a  more  detailed  and  satisfactory  answer  was  furnished. 
(Rawh  v.  American  Mutual  Life  Ins.  Co.,  27  N.  Y.  282.) 
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The  interests  as  well  as  the  merits  of  the  case  centre 
in  the  applicant's  response  to  question  No.  14 — that  his  hab- 
its of  life  were  temperate. 

The  principle  involved  in  the  decision  of  this  question  is 
one  of  extreme  delicacy  and  importance.  It  is  not  claimed 
that  the  mere  use  of  alcoholic  stimulants  constitutes  intemper- 
ance. Nor  have  we  been  referred  to  any  fixed  rule  or  standard 
of  such  general  application  that  we  can  plainly  discern  the 
point  where  temperance  ends  and  inebriety  begins.  Neces- 
sarily then  each  case  of  this  character  must  be  determined 
upon  its  own  particular  facts.  Slight  indulgence  may  produce 
drunkenness  in  A,  while  repeated^  indulgences  fail  to  effect 
B.  It  would  thus  appear  that  the  test  between  sobriety  and 
inebriety  is  the  effect  produced  on  each  individual  by  the  use 
of  alcoholic  liquors.  The  court  below  recognized  this  prin- 
ciple, and  left  it  to  the  jury  to  determine  upon  all  the  evi- 
dence whether  or  not  McGinley,  at  or  about  the  time  of  his 
application  for  insurance,  was  a  person  of  temperate  habits. 
There  was  nothing  in  the  charge  of  the  learned  judge  calcu-. 
lated  to  prejudice  or  mislead  the  jury. 

The  defendant's  counsel  takes  exception  to  that  portion 
of  it  which  predicated  the  fact  of  McGinley's  intemperate 
habits  upon  his  capacity  to  attend  to  business,  and  his  indul- 
gence to  such  an  extent  as  would  impair  his  constitution  or 
general  health.  These  facts  were  but  the  indicia  of  the  main 
fact,  which  was  left  entirely  and  exclusively  to  the  jury. 

I  have  examined  all  the  exceptions  in  the  case,  and  the 
authorities  by  which  they  are  sought  to  be  sustained,  and  am 
of  opinion  that  they  should  be  overruled  and  judgment  of 
affirmance  ordered. 

CHARLES  P.  DALY,  Chief  Justice  (concurring). — There 
was  a  large  amount  of  evidence  that,  instead  of  McGinley's 
habits  of  life  being  temperate  when  he  gave  that  answer  and 
warranty  to  the  enquiry  propounded,  he  was  a  man  who  in- 
dulged in  the  use  of  spirituous  liquors  to  such  an  excess  as  to 
become  frequently  intoxicated.  His  uncle  and  partner 
swore  that  as  often  as  every  other  day  he  was  under  the  in- 
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fluence  of  liquor,  and  hardly  in  a  fit  condition  to  attend  to 
Business.  His  sister  testified  that  his  habits  had  been  intem- 
perate, as  regards  the  use  of  intoxicating  liquors,  for  at  least 
twelve  years  before  his  death  ;  and  a  physician,  who  was  in- 
timate with  him  whilst  he  was  in  Celina,  in  Ohio,  and  who 
was  his  medical  attendant  at  the  time  of  his  death,  which 
occurred  at  that  place  in  1873,  swore  that  the  cause  of  his 
death  was  intemperance  and  debauchery,  and  that,  judging 
from  observation  and  from  what  McGinley  told  him,  the 
duration  of  his  intemperance  must  have  been  eighteen  or 
twenty  years  or  more. 

The  insurance  was  effected  on  the  19th  of  April,  1866, 
and  witnesses  on  the  part  of  the  defendants  testified  that 
immediately  before  that  time,  and  in  1865,  they  had  fre- 
quently seen  McGinley  intoxicated,  or,  to  use  their  fuller 
word,  drunk  ;  that  he  used  liquor  continuously  ;  that  he  vis- 
ited Celina,  in  the  State  of  Ohio,  in  the  spring  of  1865,  and 
remained  there  about  three  months ;  and  that  his  habits 
whilst  there  were  those  of  a  man  given  to  intemperance  ; 
that  he  was  seen  during  that  year  at  Montezuma,  in  that 
State,  at  a  horse  race,  very  drunk ;  that  in  June  or  July  of 
that  year,  in  that  place,  he  was  seen  so  drunk  that  he  could 
hardly  stand  up — in  the  language  of  the  witness,  "  perfectly 
wild  ;  "  that  in  1863  he  drank  intoxicating  liquors  to  excess  ; 
that  a  witness  visited  him  in  New  York  in  the  years  1863-6, 
and  whilst  at  his  house  knew  of  his  drinking  immediately 
upon  rising  in  the  morning  and  before  meals. 

The  question  in  the  case  was,  what  were  his  habits  when 
the  insurance  was  effected,  and  for  such  a  length  of  time 
before  it  as  might  enable  the  jury  to  judge  whether  he  was, 
or  was  not,  at  the  time  a  man  of  temperate  habits.  The 
testimony  of  a  large  number  of  the  defendant's  wit- 
nesses was  to  the  effect  that  he  Avas,  or  must  have 
been  then,  an  intemperate  man,  and  that  his  representa- 
tion that  his  habits  of  life  were  then  temperate  was  a 
false  statement.  But  there  was  conflicting  evidence  on 
this  point.  One  of  the  witnesses  called  by  the  defend- 
ant knew  him  from  1863  until  he  left  New  York  in 
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1870.  This  witness  was  a  member  of  a  mercantile  firm  with 
him  that  was  formed  in  January,  1866.  He  swore  that  he 
knew  him  very  well  in  that  year,  and  testified  that,  as  far  as 
his  acquaintance  went,  he  never  knew  him  other  than  as  a 
sober,  industrious  and  attentive  man  of  business,  and  he  and 
this  witness  were  at  their  mutual  place  of  business  daily 
during  that  time.  Another  witness  (Walburn)  was  a  clerk 
in  the  same  store  with  him  from  January,  1866,  to  January, 
1867.  He  saw  McGinley  there  every  day  during  that  time, 
and  testified  that  he  never  saw  him  intoxicated  or  under  the 
influence  of  liquor.  A  witness  (Jones)  swore  that  he  knew 
him  in  1864,  and  for  three  years  thereafter  ;  that  he  was  with 
him  in  the  same  store  for  several  months  prior  to  the  19th  of 
April,  1866  ;  that  he  saw  him  there  daily,  and  never  saw  him 
under  the  influence  of  liquor.  McGinley  had  been  a  clerk 
of  another  witness  (Harding)  for  several  years.  This  wit- 
ness saw  him,  about  the  first  part  of  the  year  1866,  in  his 
store  almost  every  day.  They  were  intimate  acquaintances, 
McGinley  often  visiting  at  this  witness's  house  in  Brooklyn 
in  the  evenings;  and  he  testified  that  he  never  knew  that 
McGinley  used  intoxicating  liquors  to  any  amount  until  after 
1870 ;  that  during  the  whole  time  that  he  knew  him  he 
never  saw  him  under  the  influence  of  liquor  but  once,  which 
was  either  in  1865  or  1867;  and  finally,  another  witness 
(Daniels),  who  boarded  with  him  about  the  1st  of  April, 
1866,  who  saw  him  daily,  and  who  knew  a  great  deal  about 
his  habits,  swore  that  he  saw  him  every  day  for  two  or  three 
months  at  a  time  during  the  two  or  three  years  that  he 
boarded  in  his  family,  and  that  he  never  saw  him  drink  a 
half-dozen  times.  He  not  only  saw  him  at  his  dwelling,  but 
met  him  at  all  hours  of  the  day  at  his  store,  where  the  wit- 
ness went  to  purchase  goods.  This  witness  was  a  merchant 
engaged  in  business  at  the  West,  who  came  to  the  city  to 
purchase  goods,  and  when  he  did  so,  boarded  with  McGin- 
ley's  family.  He  was  boarding  with  him  when  he  made  the 
application  for  insurance;  had  recommended  him  to  get 
married ;  said  he  knew  his  habits,  and  said,  "  I  never  saw 
him  drink,  I  don't  think,  a  half-dozen  times  in  my  life."  In 
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addition  to  this  conflicting  testimony,  there  is  more  or  less 
uncertainty  among  several  of  the  defendant's  witnesses  in 
respect  to  dates  ;  and  it  is  difficult,  in  reading  the  testimony 
of  some  of  the  more  important  of  them,  to  know  whether 
they  are  referring  to  what  they  saw  before  April  19,  1806, 
and  this  is  especially  so  in  respect  to  the  testimony  of  Mc- 
Ginley's  uncle  and  partner,  Hamlin,  who  is  one  of  the  chief 
witnesses  for  the  defendants,  and  who,  if  he  refers  to*McGin- 
ley's  habit  of  being  under  the  influence  of  liquor  nearly 
every  day,  and  hardly  able  to  attend  to  business  in  1866,  and 
up  to  the  time  of  effecting  the  insurance  (April  19th,  1866), 
is  in  direct  conflict  with  another  partner  of  McGinley's 
(Root),  who  during  the  same  time  had  the  same  opportunity 
of  seeing  him  in  the  store  during  business  hours.  The  ques- 
tion of  fact,  therefore,  whether  he  was,  when  he  made  the 
written  declaration  upon  which  the  insurance  was  effected, 
and  for  a  reasonable  length  of  time  before  it,  a  man  of  tem- 
perate habits,  whatever  he  may  have  been  antecedently,  or 
after  the  insurance,  was  for  the  jury  to  determine  upon  the 
evidence,  and  we  cannot  sa}r,  when  the  evidence  was  of  the 
character  above  stated,  that  the  jury,  in  coming  to  the  deter- 
mination which  they  did,  must  have  been  influenced  by  par- 
tiality, prejudice,  passion  or  corruption ;  that  the  testimony 
given  by  the  defendants  is  not  so  overwhelming  that  it  is 
impossible  to  account  for  the  verdict,  except  from  some  such 
cause  or  motive.  If  McGinley,  in  the  spring  of  1865,  when 
he  was  at  Celiria,  Ohio,  indulged  in  the  use  of  intoxicating 
liquors  to  the  extent  described  by  the  witnesses  in  that  place, 
his  habits  must  have  undergone  a  great  change  in  about  a 
year  if  he  was,  as  described  by  the  defendants'  witnesses,  a 
man  drinking  occasionally  with  customers,  but  never  in- 
dulging to  excess,  or  at  least  never  appearing  to  be  under  the 
influence  of  liquor  to  those  in  constant  and  daily  intercourse 
with  him  at  his  store,  and  to  the  witness  Daniels,  who  boarded 
at  his  house.  These  witnesses  had  certainly  ample  oppor- 
tunities for  knowing  whether  he  was  during  this  time  the 
habitually  intemperate  man  described  by  Hamlin.  They 
appear,  so  far  as  can  be  judged  from  the  reading  of  their 
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testimony,  to  have  been  fair,  impartial  and  disinterested 
witnesses  ;  at  least,  there  is  nothing  in  their  examination  to 
create  any  suspicion  as  to  their  motives,  or  to  indicate  that 
they  were  fabricating  testimony,  and  they  were  subjected  to 
a  much  more  satisfactory  test  in  a  cross-examination  than 
the  great  bulk  of  the  defendants'  witnesses,  as  they  were  ex- 
amined orally  on  the  trial,  whilst  the  testimony  of  seventeen 
out  of 'the  twenty  witnesses  for  the  defendants  was  taken 
out  of  the  State  upon  commission.  The  testimony  of  several 
of  the  defendants'  witnesses  is  very  direct  and  positive,  but 
we  have  no  right,  as  an  appellate  court,  to  say  that  it  is  con- 
trolling. Indeed,  when  coming  to  compare  more  closely  the 
testimony  of  the  two  classes  of  witnesses,  I  have  been  im- 
pressed with  the  probability  of  the  truth  of  what  was  sworn 
to  by  the  plaintiff's  witnesses ;  with  the  fact  that  McGinley, 
for  some  time  before  the  insurance  was  effected,  \vas  as  he 
was  described  by  these  witnesses,  and  the  defendants'  wit- 
nesses have  not  discriminated  as  to  dates,  or  distinguished 
carefully  between  his  notorious  condition  after  1870  and 
what  they  may  have  known  or  seen  before  the  19th  of  April, 
1866.  At  all  events,  the  question  of  fact  was  for  the  jury, 
and  we  cannot  say  that  their  verdict  shows  such  an  utter 
disregard  of  evidence  that  was  overwhelming,  palpable  and 
irresistible,  that  we  should  set  it  aside  as  a  flagrant  act  of 
injustice. 

A  large  portion  of  the  appellant's  argument  is  devoted 
to  an  elaborate  criticism  and  review  of  the  judge's  definition 
of  intemperance,  and  what  would  be  regarded  as  temperate 
within  the  enquiry  propounded  to  McGinley.  The  insurers 
have  seen  fit  to  put  out  a  very  general  enquiry — to  enquire 
if  the  habits  of  life  were  temperate  or  otherwise- — which,  be- 
ing given  in  this  general  way,  would  seem  to  call  for  as  gen- 
eral an  answer.  "  Temperate  or  otherwise  ?  "  is  a  very  loose 
enquiry,  which  may  relate  to  eating  as  well  as  drinking,  and 
to  the  use  of  other  stimulants  than  intoxicating  liquors. 
Otherwise  than  temperate,  I  infer,  means  intemperate  ;  for  if 
anything  else  were  intended,  the  enquiry  would  properly  be 
such  as  to  elicit  particular  information,  such  as,  "  Do  you 
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use  intoxicating  liquors — if  you  do,  what  are  your  habits  in 
respect  to  their  use?  "  or  other  particular  enquiries  of  like 
nature.  The  judge  distinguished,  and,  in  my  opinion,  with 
great  discrimination  and  fairness,  what  would  be  intemper- 
ate and  temperate  within  the  meaning  of  a  general  enquiry 
of  this  kind.  He  told  the  jury  that  it  rather  depended  upon 
the  individual,  for  what  would  be  temperate  in  the  use  of 
alcoholic  drink  in  one  man  would  be  intemperate  in  an- 
other ;  that  the  taking  of  a  moderate  amount  of  acoholic 
liquor  by  a  weak  man  might  be  an  intemperate  act,  when  it 
would  not  be  by  a  man  of  vigor  and  strength  ;  that  it  is  not 
in  the  use  of  alcoholic  drinks  that  intemperance  exists,  but  in 
taking  them  to  such  an  extent  as  to  impair  the  constitution 
and  general  health.  The  exceptions  to  the  charge  were  FO 
loosely  taken  that  it  is  not  easily  determined  to  what  part 
of  the  charge  they  precisely  apply,  but  from  the  argument 
of  the  appellant  I  infer  that  they  are  understood  to  have 
been  taken  specifically  to  the  judge's  saying,  "  I  do  not  mean 
to  say  that  a  man  who  habitually,  day  by  day,  takes  his 
drink,  or  drinks  more  or  less,  is  intemperate,  unless  he  does 
so  to  such  an  extent  as  to  impair  his  constitution  or  general 
health  ;  "  and  treating  the  exception  as  applying  to  the  whole 
of  the  proposition,  I  see  no  error  in  it,  nor  has  anything  in 
the  elaborate  comments  of  the  counsel  for  the  defendants,  in 
my  judgment,  shown  it  to  be  so.  His  condemnation  extends 
to  the  whole  charge  in  the  general  statement  that  no  other 
verdict  than  one  against  the  company  was  possible  or  likely 
under  the  general  intent  of  the  charge,  which,  it  is  declared, 
was  substantially  in  favor  of  the  plaintiff  and  against  the  de- 
fendants, virtually  directing  them  to  find  a  verdict  for  the 
plaintiff.  There  is  no  foundation  for  this  statement.  The 
charge  was  a  fair,  impartial  and  discriminating  presentation 
of  the  question  to  be  passed  upon,  and  was  quite  as  favor- 
able to  the  defendants  as  to  the  plaintiffs. 

The  defendants  were  not  entitled  to  have  any  of  the  re- 
quests which  were  refused  charged.  The  only  defense 
raised  by  the  evidence  was  that  McGinley's  habits  of  life 
were  not  temperate,  and  the  jury  were  specifically  told  that 
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if  his  representation  that  they  were  was  false,  the  plaintiff 
could  not  recover ;  and  I  may  add,  in  addition,  that  this 
was  implied  throughout  the  whole  charge.  The  judge  had 
covered  all  that  was  embraced  in  the  second  request  in  his 
charge,  or  if  he  had  not,  his  answer  to  the  request  was  an 
assent  to  the  proposition  that  the  word  intemperate  means 
drinking  to  excess.  The  third  proposition  assumed  facts  as 
proved  which  the  j\iry  were  to  pass  upon,  as  the  judge  said 
in  reply  to  it.  The  forfeitures  of  premiums  had  nothing  to 
do  with  the  case.  The  proper  rule  in  judging  of  the  weight 
of  evidence  was  the  one  stated  in  the  judge's  reply  to  the 
fifth  request,  and  the  request  was  properly  refused.  The 
sixth  request  was  not  a  proposition  of  law,  but  a  request  to 
call  the  judge's  attention  to  what  was  admitted  by  the 
plaintiff's  witnesses,  and  it  was  complied  with.  It  was  not 
incumbent  upon  the  judge  to  require  the  jury  to  make  eight 
special  findings.  It  was  a  matter  entirely  in  his  discretion. 
The  judgment  should  be  affirmed. 

Judgment  affirmed.* 


NATHAN  SEELEY,  Respondent,  against  THE  J\EW  YOKK 
NATIONAL  EXCHANGE  BANK  OP  NEW  YOKK,  Appellant. 

(Decided  June  3d,  1878. ) 

Where  a  national  bank,  under  the  provisions  of  the  statute  (U.  S.  Rev.  Stat.,  §  5143), 
reduces  the  amount  of  its  capital  stock,  it  must  return  to  the  stockholders  the 
whole  of  the  capital  set  free  by  such  reduction,  and  cannot  retain  a  portion  of  it 
for  use  as  a  surplus  fuud,  or  for  other  purposes  ;  and  so  much  of  a  resolution  of 
the  stockholders  providing  for  a  reduction  of  the  capital  stock  as  requires  stock- 
holders to  relinquish  a  pro  rata  amount  of  their  shares  to  correspond  to  the  reduc- 
tion, upon  payment  of  less  than  the  amount  of  flieir  interest  in  the  capital  thus  set 
free,  is  illegal  and  void. 

Where  a  complaint  alleges  facts  showing  a  cause  of  action  at  law  for  damages,  and 
*  The  judgment  here  was  affirmed  by  the  Court  of  Appeals  June  10th,  1879. 
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such  damages  are  prayed  for — although  equitable  relief  is  also  asked  for — and 
the  case  is  tried  without  objection  as  an  equity  case,  the  court  may  award  damages, 
although  it  gives  no  equitable  relief. 

APPEAL  from  a  judgment  for  plaintiff,  entered  upon  a 
decision  rendered  at  the  trial  of  the  cause  by  the  court,  and 
upon  the  confirmation  of  the  report  of  a  referee  to  assess 
damages. 

The  action  was  brought  by  the  plaintiff,  as  owner  of 
twenty-five  shares  of  the  full  paid  capital  stock  of  the  de- 
fendant, upon  the  following  facts  :  A  meeting  of  the  stock- 
holders had  passed  a  resolution  that  the  capital  stock  be  re- 
duced from  8500,000  to  $300,000  by  returning  1100,000  to 
the  stockholders,  and  that  the  latter  be  required  to  relin- 
quish two-fifths  of  their  stocks  pro  rata,  according  to  their 
amounts.  The  plaintiff  asked  that  so  much  of  said  resolu- 
tion as  required  him  to  relinquish  two-fifths  of  his  stock  upoi 
receiving  in  eash  only  one-fifth  of  the  amount  of  his  stock  be 
declared  void ;  that  the  defendant  be  directed,  upon  the  sur- 
render of  plaintiff  s  certificate  for  his  shares,  to  issue  to  him  a 
new  certificate  for  three-fifths  of  the  amount,  and  to  pay  the 
plaintiff  the  two-fifths  of  said  stock,  that  is,  ten  shares  of 
8100  each,  in  cash,  and  that  plaintiff  have  damages, — which 
were  laid  in  the  amount  of  $1000. 

At  the  trial  of  the  issues  the  court  adjudged  void  the 
said  portion  of  the  resolution,  directed  an  assessment  of  the 
value  of  the  fifteen  shares,  and  directed  judgment  for  the 
value  of  the  whole  twenty-five  shares,  on  the  ground  that 
they  had  been  converted  by  the  defendant's  refusal  to  trans- 
fer them  on  its  books,  and  that  judgment  for  a  less  number 
of  shares  would  not  afford  plaintiff  complete  redress,  since 
the  defendant  might  refuse  to  issue  a  new  certificate  for  the 

o 

fifteen  shares. 

The  referee  reported  that  the  value  of  the  fifteen  shares 
was  $1500,  and  upon  the  confirmation  of  his  report  judg- 
ment for  the  plaintiff  for  the  value  of  all  his  shares  was  en- 
tered. 

The  following  opinion  was  delivered  at  special  term  by 
VAN  HOESEN,  J.  :— 

VOL.  VIII.— 26 
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"Section  5143  of  the  Revised  Statutes  of  the  Unit  or! 
States  provides  that  a  national  banking  association  may  re- 
duce its  capital  stock.  The  principal  question  in  this  case 
is,  whether  a  national  bank  may,  after  reducing  the  amount 
of  its  capital  stock,  retain,  as  a  surplus  or  for  other  pur- 
poses, the  whole  or  any  portion  of  the  money  which  it  re- 
ceived for  the  stock  that  is  retired.  The  defendant  reduced 
its  capital  stock  from  five  hundred  thousand  to  three  hun- 
dred thousand  dollars.  What  is  to  become  of  the  two 
hundred  thousand  dollars  which  was  subscribed  and  paid  for 
the  stock  that  has  been  called  in  ?  Must  it  be  paid  to  the 
stockholders  who  surrender  the  retiring  stock,  or  may  it  be 
retained  by  the  bank?  A  certificate  of  stock  is  merely  the 
evidence  of  an  interest  in  dividends,  as  they  are  declared, 
and  of  a  right  to  a  pro  rata  distribution  of  the  effects  of  the 
corporation  on  hand  at  the  expiration  of  the  charter  (Angell 
&  Ames,  8th  ed.,  on  Corporations,  sec.  560).  If  the  defend- 
ant had  determined  to  discontinue  business  and  wind  up  its 
affairs,  there  is  no  doubt  that  the  shareholders  would  be  en- 
titled to  a  distribution  of  whatever  assets  of  the  corporation 
might  remain  after  its  debts  had  been-  paid.  If,  instead  of 
surrendering  all  its  corporate  powers,  a  corporation,  by  re- 
ducing its  capital  stock,  relinquishes  a  portion  of  them,  it 
seems  to  me  that  the  shareholders  may  properly  claim  a  dis- 
tribution of  the  money  which  the  corporate  body  has  no 
longer  the  right  to  use  as  capital.  Tile  abandonment  In*  a 
corporation  of  all  its  corporate  rights  gives  the  stockholders 
a  right  to  the  distribution  of  all  the  net  assets.  Why  should 
not  an  abandonment  of  a  portion  of  those  rights  give  the 
stockholders  a  right  of  distribution  pro  tanto  ?  Of  course,  if 
the  capital  stock  has  been  impaired,  the  amount  to  be  returned 
to  the  stockholders  must  be  diminished. 

u  It  is  said  that  the  capital  of  the  defendant  has  not  been 
impaired,  but  that  the  directors  deem  it  advantageous  to  re- 
tain as  a  surplus  one-half  of  the  amount  which  was  sub- 
scribed and  paid  for  the  stock  which  has  been  called  in.  The 
reason  assigned  is  not,  in  my  opinion,  any  justification  for 
withholding  from  the  plaintiff  his  share  of  the  money  t'.u-.t 
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was  paid  in  exchange  for  the  stock  that  is  retired.  That 
money  was  paid  as  capital,  and  if  it  be  no  longer  needed 
for  that  purpose,  and  if  it  be  not  required  for  the  payment 
of  debts,  it  has  accomplished  the  end  for  which  it  was  sub- 
scribed, and  it  ought  to  be  returned  to  the  shareholders.  The 
bank  has  gone  out  of  existence  as  a  corporation  with  a  cap- 
ital of  1500,000.  Under  a  modified  charter,  it  commences  a 
new  life  with  a  capital  of  $300,000.  So  far  as  the  £200,000 
of  reduced  stock  is  concerned,  the  corporation  must  be  con- 
sidered as  having  surrendered  its  charter  and  wound  up  its 
business.  This  being  so,  there  is  no  doubt  as  to  the  duty  it 
owes  to  the  stockholders  who  o\vn  the  retired  stock. 

u  The  able  counsel  for  the  defendant  insists  that  it  is  dis- 
cretionary with  the  directors  either  to  return  the  money  in 
the  shareholders,  or  to  retain  it  avS  a  surplus  ;  and  that  by 
retaining  it,  the  bank  does  the  plaintiff  no  injury,  inasmuch 
as  his  shares  will  increase  in  market  value  as  they  diminish 
in  number,  and  he  will  own  one  two-hundredth  part  of  the 
new  capital  stock,  just  as  lie  owned  one  two-hundredth  part 
of  the  old  capital  stock.  It  is  true  that  his  proportion  of 
the  capital  stock  will  relatively  be  as  great  as  before  the  re- 
duction ;  but  it  is  altogether  matter  of  conjecture  as  to  the 
future  market  value  of  a  share  of  the  reduced  stock.  The 
return  of  the  reduced  capital  to  the  shareholders  is  not. 
however,  a  subject  for  the  exercise  of  a  director's  discretion. 

"  If  the  retired  capital  be  a  liability  of  the  corporation  in 
favor  of  the  shareholders  who  give  up  the  stock  that  is 
called  in,  the  payment  of  that  debt  cannot  lie  in  any  man's 
discretion.  Payment  cannot  be  deferred  because  the  direct- 
ors believe  it  for  a  creditor's  advantage  to  keep  him  out  of 
his  money. 

"When  a  dividend  has  once  been  declared,  the  directors 
cannot  afterwards  refuse  to  pay  it,  because  they  have  deter- 
mined to  establish  a  surplus  fund  with  a  view  to  benefit  the 
corporation  and  its  stockholders.  The  dividend,  when  de- 
. clared,  becomes  a  debt,  and  cannot  thenceforth  be  disposed 
of  without  the  consent  of  him  who  is  entitled  to  it.  (Av/v< 
v.  Bridgeport  Spring  Co.,  2  Weekly  Digest,  8.)  It  would  be 
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strange  if  capital — capital  which  has  accomplished  its  mis- 
sion—could  be  diverted  from  its  owners,  and  used  against 
their  protest  to  build  up  a  surplus  fund,  when  even  a  divi- 
dend, once  declared,  cannot  be. 

"The  controversy  in  this  case  really  is,  whether  or  not 
the  defendant  should  be  compelled  to  pay  the  plaintiff  the 
value  of  five  shares,  the  amount  which  the  directors  have  de- 
termined to  retain  as  surplus.  If  ordering  judgment  for  the 
value  of  those  shares  would  bring  the  litigation  to  a  close,  I 
should  go  no  further  than  to  make  such  an  order.  J3ut  it 
appears  to  be  necessary  to  provide  for  the  indemnification  of 
the  plaintiff  for  the  loss  of  his  twenty-five  shares,  the  trans- 
fer of  which  the  bank  refused  to  make  upon  its  hooks.  If  I 
should  order  judgment  merely  for  the  value  of  the  five 
shares,  it  is  possible  that  the  defendant  would  refuse  to  give 
the  plaintiff  a  new  certificate  for  fifteen  shares,  and  to  pay 
him  the  five  hundred  dollars  which  the  directors  have 
ordered  to  be  paid  to  those  who  consent  to  relinquish  two- 
fifths  of  their  shares.  To  give  the  plaintiff  complete  redress, 
it  seems  to  me  to  be  necessary  to  order  judgment  for  the 
value  of  the  whole  twenty-five  shares.  The  defendant  is 
liable  for  that  value,  having  refused  to  permit  the  shares  to 
be  transferred  upon  its  books.  I  desire  that  the  counsel  for 
the  defendant  be  served  with  a  copv  of  the  proposed  find- 
ings." 

John  L.  Brower,  for  appellant.  The  reduction  was  in 
conformity  with  the  statute.  (R.  S.  of  U.  S.  p.  998.)  '  The 
plaintiff  suffered  no  injury  by  the  bank's  retaining  the  $100,- 
000  as  a  reserve  fund.  The  action  asked  equitable  relief, 
when  the  plaintiff's  remedy,  if  any,  was  for  conversion,  and 
the  court  had  no  right  to  give  damages  for  conversion,  as  the 
defendant  was  entitled  to  a  trial  by  jury.  (6  Hill,  248  ;  10 
Johns.  484  ;  20  Wend.  91  ;  Constitution  of  New  York,  art. 
1.  sec.  2  ;  40  N.  Y.  504.) 

CJiilds  $•  Hull,  for  respondent.  On  the  reduction  of  the 
capital  stock  from  $500,000  to  $300,000,  the  purpose  for 
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which  plaintiff  subscribed  and  paid  his  money  had,  to  the  ex- 
tent of  the  reduction,  failed,  and  he  was  therefore  entitled  to 
have  refunded  to  him  his  pro  rata  share  of  the  amount  of 
such  reduction.  (9  How.  4o6.) 

LARREMORE,  J. — The  questions  involved  in  this  appeal 
are  : — 

1.  The  right  of  a   national  banking  association,  incorpo- 
rated under  the  act  of  June  3,  1804  (U.  S.  Rev.  Stat.  p.  iH>8), 
to  retain  as  surplus  the  moneys  received  for  stock  which  is 
subsequently  retired. 

2.  The  right  to  recover  damages  in  an  action  claimed  to 
be  purely  equitable  in  its  nature. 

The  opinion  of  the  judge  at  special  term  conclusively 
settles  the  first  point  in  plaintiff's  favor. 

The  plaintiff's  right  to  recover  damages  in  this  cast;  is 
settled  by  authority.  Bradley  v.  Aldrick  (40  N.  Y.  504^  is 
not  opposed  to  this  theory,  but  holds  that  where  damages 
are  not  sought  in  an  equity  suit  none  will  be  allowed. 
for  the  reason  that  the  defeated  party  did  not  have  an  op- 
portunity to  try  such  an  issue  in  the  mode  prescribed  by 
law. 

In  The  Bank  of  Attica  v.  The  Manufacturers'  $  Trader* 
Bank  (20  N.  Y.  oOl)  it  was  held  that  for  a  refusal  to  trans- 
fer stock  the  purchaser  was  not  restricted  to  an  action  to 
compel  the  transfer,  but  could  sue  for  damages;  and  in 
jSternberger  v.  McG-ovcrn  (06  N.  Y.  12)  the  doctrine  is  affirmed 
that,  where  the  facts  show  that  a  party  is  entitled  to  both 
legal  and  equitable  relief,  failure  to  establish  his  right  to  the 
latter  does  not  defeat  it  as  to  the  legal  reined  v. 

I  differ  in  opinion,  however,  from  the  learned  judge  that 
the  plaintiff  should  have  judgment  for  the  value  of  the  whole 
twenty-five  shares.  All  the  damages  he  pra.yed  for  in  \\\>. 
complaint  were  $1000,  the  value  of  the  shares  retired.  To 
allow  him  any  other  or  greater  relief  would  be  ineqiiiiaoU- 
and  possibly  unjust  to  the  other  stockholders. 

The  judgment  should  be  modified  in  this  respect  by  al- 
lowing the  damages,  which  were  legally  and  properly 
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awarded,  for  the  five  shares,  and  that  the  bank,  upon   de- 
mand, issue  stock  for  the  fifteen  shares. 

If  it  refuse,  plaintiff  then  has  his  remedy  at  law  or  in 
equity. 

CHAELES  P.  DALY,  Ch.  J.,  concurred. 
Ordered  accordingly.* 


AMBROSE    GIEAUDAT,  Respondent,  against  HENEY  KORN, 

Appellant. 

(Decided  June  3d,  1878.) 

The  denial  of  a  motion  made  at  trial  term  to  postpone  the  trial  of  a  cause,  on  the 
ground  of  the  absence  of  a  material  witness,  cannot  be  reviewed  upon  .appeal  from 
an  order  made  at  special  term  by  a  judge  other  than  the  judge  who  presided  at 
the  trial,  upon  a  motion  for  a  new  trial  based  upon  affidavits  alleging  surprise  and 
mistake. 

It  seems,  that  the  only  modes  by  which  such  refusal  of  the  court  can  be  reviewed 
upon  appeal  are,  either  by  making  the  affidavits  used  on  the  application  for  post- 
ponement a  part  of  the  record  and  appealing  from  the  judgment,  or  by  suffering 
a  default  at  the  time  of  the  court's  refusal  to  postpone,  and  appealing  from  an 
order  denying  a  motion  to  open  such  default. 

APPEAL  from  an  order  made  at  special  term  denying  a 
motion  for  a  new  trial,  made  upon  affidavits  alleging  surprise 
and  mistake. 

The  facts  are  stated  in  the  opinion. 

F.  J.  Moissen,  for  appellant. 
Coudert  Brothers,  for  respondent. 

VAN  BRUNT,  J. — This%is  an  appeal  from  an  order  deny- 
ing a  motion  for  a  new  trial,  upon  the  ground  of  surprise, 
mistake,  &c. 

*  The  decision  here  was  affirmed  by  the  Court  of  Appeals  on  September  16th, 
1879. 
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The  surprise  and  mistake,  &c.,  consisted  in  surprise  of  the 
defendant's  counsel  at  the  rulings  of  the  court,  and  mistake  of 
the  court  in  not  postponing  the  trial  upon  the  application  of 
the  defendants,  upon  the  ground  of  the  absence  of  witnesses 
whose  testimony  was  material  to  the  defendant. 

If  the  court  erred  in  excluding  or  admitting  testimony, 
that  can  be  remedied  Iry  appeal,  and  as  the  court  have 
affirmed  the  judgment  upon  the  merits,  this  ground  affords 
no  claim  for  relief. 

The  action  of  the  court  in  refusing  to  postpone  the  cause 
upon  the  ground  of  the  absence  of  a  material  witness  cannot 
be  reviewed  in  this  manner. 

If  the  papers  upon  which  the  application  to  postpone  was 
printed  had  formed  part  of  the  record  upon  the  appeal  from 
the  judgment  the  action  of  the  court  could  have  been  re- 
viewed upon  that  appeal ;  or  if  the  defendant  had  suffered  a 
default,  a  review  might  have  been  had  of  the  order  denying 
the  motion  to  open  the  default ;  but  after  a  trial  had  been 
had  I  know  of  no  means  of  reviewing  the  error  made  during 

o  o 

the  trial,  except  upon  appeal  from  the  judgment.  No  motion 
can  be  made  before  a  judge  other  than  the  one  trying  the 
cause  for  a  new  trial,  for  error  of  fact  or  law,  unless  the  judge 
who  presided  at  the  trial,  if  living  and  in  office,  specially  di- 
rects the  motion  to  be  heard  before  another  judge,  and  con- 
sequently the  judge  before  whom  this  motion  was  made  had 
no  power  to  entertain  the  same  (§  1002,  Code).  • 

I  am  of  the  opinion,  therefore,  that  the  order  appealed  from 
should  be  affirmed,  with  costs  and  disbursements. 


GEORGE  S.  WILKES,  Appellant,  against  THE  MAYOR,  ALDER- 
MEN AND  COMMONALTY  OF  THE  CITY  OF  NEW  YORK, 
Respondents. 

(Decided  June  3d,  1878.) 

An  order  of  the  Supreme  Court  in  a  proceeding  for  that  purpose  vacating  au  assess- 
ment on  a  lot  in  the  city  of    New  York,  on  the  ground  that  the  assessment  was 
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illegal  and  void,  on  account  of  the  failure  to  observe  certain  statutory  prereqm 
sites,  does  not  affect  the  assessment  as  to  any  lots  except  those  mentioned  in  the 
order. 

Nor  can  the  owner  of  another  lot  upon  which  such  assessment  has  been  laid,  and 
who  has  paid  to  the  city  the  sum  against  his  lot  under  such  assessment,  recover  it 
back  from  the  city  simply  on  the  ground  that  the  facts  in  said  action  are  the  same 
as  adjudicated  upon  in  said  order,  except  as  to  the  identity  of  lots. 

APPEAL  from  a  judgment  rendered  for  the  defendant  at  a 
trial  of  the  cause  by  the  court  at  special  term. 
The  facts  are  stated  in  the  opinion. 

Greorge  S.  Wilkes,  appellant  in  person. 

William  0.  Whitney  and  Charles  P.  Miller,  for  respon 
dents. 

LARREMORE,  J. — A  careful  examination  of  this  case 
confirms  the  impression  expressed  upon  the  argument  that 
the  judgment  should  be  affirmed. 

The  plaintiff  seeks  to  recover  moneys  paid  by  his  assignor 
upon  an  assessment  which,  as  to  the  property  he  represents, 
has  not  been  vacated  or  set  aside.  Proof  was  offered  and  ad- 
mitted of  the  vacation  of  the  assessment  as  to  other  property 
affected  by  it,  and  plaintiff  insists  that  such  adjudication  in- 
ures to  his  benefit.  The  decision  of  the  Court  of  Appeals,  in 
the  Matter  of  Delancey  (52  N".  Y.  80),  is  adverse  to  this  view. 
Chief  Justice  Church  says:  "The  order  in  such  a  case  does 
not  purport  to  vacate  the  assessment  upon  any  other  lands. 
The  party  aggrieved  can  only  apply  to  vacate,  and  the  order 
cannot  affect  any  other  party,  or  the  lands  of  any  other." 

Upon  this  authority  we  must  hold  that  as  to  plaintiff's 
property,  the  assessment  has  nerer  been  vacated.  Until  this 
is  done  he  has  no  legal  status.  (Peyser  v.  The  Mayor,  £c., 
Daily  Register,  Oct.  8th,  1877.) 

We  have  examined  all  the  authorities  cited,  but  find  none 
differing  in  principle  from  the  cases  above  mentioned. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 
Judgment  affirmed.* 

*  The  judgment  here  was  affirmed  by  the  Court  of  Appeals  Dec.  l(5th,  1879. 
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CATHERINE   O'DONNELL,    Respondent,   against  THE   NEW 
YORK  AND  HARLEM  RAILROAD  COMPANY,  Appellant. 

(Decided  June  3d,  1878.) 

The  question  of  contributory  negligence  is  necessarily,  almost  in  every  case,  u  ques- 
tion of  fact  for  the  jury  ;  and  when  the  jury  have,  under  proper  instruction,  found 
upon  that  question,  an  appellate  court  is  not  justified  in  setting  aside  their  verdict 
upon  its  own  views  of  the  evidence. 

Before  the  judge  charged  the  jury,  defendant's  counsel  handed  up  nine  propositions 
with  request  that  they  be  charged.  At  the  conclusion  of  the  charge,  which  in- 
cluded some  of  the  propositions  but  not  others,  the  counsel  stated  that  he  had  no 
exception  to  take  to  it,  but  afterwards  stated  that  he  excepted  "  severally  to  the 
court's  not  charging  the  specific  requests  before  asked."  Held,  that  exceptions 
so  taken  were  unavailable  on  appeal,  it  being  the  duty  of  the  counsel  to  call  the 
judge's  attention  to  the  specific  request  not  charged,  and  if  it  was  refused  to  then 
take  the  exception. 

An  exception  taken  to  the  refusal  of  the  trial  judge  to  dismiss  the  complaint  at  the 
close  of  the  evidence  does  not  raise,  upon  appeal,  any  question  as  to  the  effect 
upon  the  jury  of  any  remarks  made  by  the  judge  in  announcing  such  refusal. 

APPEAL  from  a  judgment  entered  upon  a  verdict  for  plain- 
tiff, tried  before  LARREMORE,  J.,  and  from  an  order  denying 
a  motion  for  a  new  trial  upon  the  minutes. 

The  facts  sufficiently  appear  in  the  opinion. 

Ellott  F.  ShepJiard  and  C.  M.  Depew,  for  appellant. 
E.  Lauterbach,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — The  impression  left 
upon  my  mind  by  the  perusal  of  the  testimony  in  this  case, 
is  that  the  plaintiff,  after  the  Third  Avenue  ear  had  passed, 
went  on  towards  the  Fourth  Avenue  track,  along  which  the 
defendant's  car  was  coming,  and  upon  seeing  it  approach, 
suddenly  and  probably  apprehensive  of  danger  if  she  re- 
mained between  the  two  tracks,  attempted  in  her  confusion 
to  cross  in  front  of  the  defendant's  car,  and  thereby  came  in 
contact  with  the  horses  and  was  thrown  down  beneath  them. 

This  impression,  however,  is  one  derived  from  the  effect 
upon  my  mind  of  the  testimony  of  the  defendant's  witnesses, 
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as  these  witnesses  were  not  merely  the  defendant's  employees, 
but  a  passenger  in  the  car  and  persons  in  the  street,  who 
testified  to  what  they  saw,  and  because  the  testimony  of  the 
plaintiffs  witnesses,  O'Dea  and  Williams,  has  not  impressed 
me  as  favorably  as  the  testimony  of  the  defendant's  wit- 
nesses. Appella •••  courts,  however,  are  not  justified  in  set- 
ting aside  verdicts  upon  their  impression  of  the  evidence, 
when  a  jury  under  proper  instruction  have  found  otherwise. 
The  question  of  contributory  negligence  is  necessarily,  almost 
in  every  case,  a  question  for  the  jury ;  for  what,  under  a 
given  state  of  circumstances,  in  cases  like  this,  of  injuries 
from  collisions  with  vehicles  in  the  streets,  should  or  should 
not  have  been  done,  is  a  matter  of  judgment  in  which  the 
judgment  of  a  jury  may  be  as  good,  and  possibly  better,  than 
that  of  a  court. 

The  question  in  this  case,  however,  upon  the  defendant's 
evidence  was  not  a  question  of  contributory  negligence  ;  for 
if  the  defendant's  witnesses'  statement  of  what  occurred  is 
the  true  one,  there  was  no  negligence  whatever  on  the  part 
of  the  defendant's  employees,  a  d  the  accident  occurred 
through  the  plaintiff's  negligence  alone. 

According  to  the  testimony  of  the  witnesses  for  the  de- 
fendant, the  defendant's  car  was  coming  down  the  Bowerv 

'  O  «/ 

slowly,  under  the  ordinary  rate  of  speed,  but  very  little 
faster  than  one  of  the  witnesses  walked,  and  that  it  could 
not  have  been  drawn  by  two  horses  at  the  rate  of  ten 
miles  an  hour,  the  rate  at  which  the  plaintiffs  witnesses 
swore  it  was  driven  ;  whilst  according  to  the  two  witnesses 
of  the  plaintiff,  O'Dea  and  Williams,  the  car  was  going,  at 
the  time  of  the  accident,  at  the  rate  of  ten  miles  an  hour  or 
more,  a  rate  of  speed  wholly  unjustifiable  in  the  public 
streets,  and  fraught  with  imminent  danger  to  foot  passen 
gers  undertaking  to  cross  the  public  highway.  But  this  was 
not  all ;  for  according  to  the  testimony  of  O'Dea,  when  the 
accident  occurred  the  driver  had  hold  of  the  brake,  swing- 
ing it  leisurely  to  and  fro,  and  that  with  the  lines  in  his  other 
hand  he  slapped  the  horses,  urging  them  all  the  time  and 
whipping  them,  whilst  at  the  same  time  he  was  looking 
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around  at  the  sides  of  the  car.  Not  only,  according  to  this 
testimony,  was  he  driving  at  a  furious  rate  of  speed,  but  was 
not  even  looking  forward  in  the  direction  in  which  the  car 
was  going.  O'Dea  testified  that  the  car  stopped  as  it  reached 
the  end  of  the  small  park  at  the  junction  of  the  Fourth 
Avenue  and  the  Bowery,  and  then  started  on  again  at  the 
same  high  rate  of  speed,  when  the  accident  occurred  ;  that  he 
saw  the  plaintiff  walking  quite  rapidly  across;  that  the  car 
overtook  her,  and  in  his  language,  that  "the  horses  mowed 
her  right  down  under."  The  other  witness,  Williams,  testi- 
fied that  his  attention  was  called  from  the  newspaper  he  was 
reading  to  look  up  to  what  he  thought  the  exceedingly  rapid 
way  in  which  the  car  was  going ;  that  he  noticed  it  going 
very  fast ;  that  he  saw  the  driver  strike  the  horses  with  a 
whip  and  then  look  around  the  corner  of  the  car  backwards, 
and  that  almost  immediately  after  the  witness  learned  that 
there  was  a  woman  under  the  car. 

The  plaintiff  testified  that  she  stood  on  the  sidewalk  on 
the  westerly  side  of  the  street  to  watch  her  opportunity ; 
that  before  she  started  from  the  sidewalk  she  looked  on  each 
side  of  her  to  see,  and  saw  cars  coming  upon  each  side  of  her ; 
but  considered  in  the  way  she  always  did  that  she  had  oppor- 
tunity and  space  enough  to  go  across.  That,  as  she  expressed 
it,  she  made  off  when  she  thought  she  had  her  opportunity ; 
that  she  stepped  off  to  go  across  as  well  as  she  could,  and 
fast,  and  did  not  know  what  happened  until  she  was  pulled 
from  under  the  car ;  that  for  thirty  years  she  never  had  a 
stumble  before ;  that  she  stood  on  the  sidewalk  and  waited 
in  that  position,  to  watch  for  a  space  where  she  could  go 
across  ;  that  she  watched  on  eacli  side,  and  thought  that  she 
had  the  same  space  to  go  across  that  she  always  had. 

O'Dea  and  Williams  should  be  regarded  as  intelligent 
witnesses.  O'Dea  was  a  lawyer  from  Wayne  County,  in 
this  State,  and  Williams  was  an  ex-senator  of  this  State ; 
and  both  testified  that  they  were  accustomed  to  see  vehicles 
in  motion,  and  to  know  about  their  rate  of  speed.  One  of 
them,  O'Dea,  it  was  shown,  called  upon  the  plaintiff  after 
the  accident,  and  advised  her  to  bring  the  suit,  and  got 
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from  her  a  power  of  attorney.  How  far  this  may  have; 
affected  his  credibility,  however,  was  for  the  consideration  of 
the  jury.  If  the  defendant's  witnesses  testified  to  the  truth. 
then 'all  that  these  two  witnesses  for  the  plaintiff  said,  about 
the  rate  at  which  the  defendant's  car  was  driven,  was  pure 
invention,  or,  to  use  plain  language,  deliberate  perjury. 
There  was  a  conflict  of  the  most  direct  and  serious  kind,  and 
we  cannot  say  that  the  account  given  by  the  defendant's  wit- 
nesses is  or  ought  to  be  controlling.  That  is  the  province  of 
the  jury,  and  it  is  evident  from  their  verdict  that  they  believed 
that  what  the  plaintiff's  witnesses  said  was  true.  The 
witnesses  of  the  plaintiff  and  of  the  defendant  are  also  in  con- 
flict npon  another  point.  Ketchall,  one  of  the  defendant's 
witnesses,  says  that  he  saw  the  plaintiff  going  across  the 
street  at  a  very  leisurely  yait,  paying  no  attention  to  anybody. 
Another  of  them,  Beecher,  swears  that  she  walked  "across" 
very  slow  to  the  easterly  side ;  whilst  she  testified  that  she 
walked  fast,  and  O'Dea,  that  he  saw  her  walking  quite  rap- 
idly across  ;  that  she  started  to  cross  the  Bowery  from  Prince 
Street  in  a  somewhat  north-easterly  direction. 

In  Met*  v.  The  Second  Avenue  R.  R.  Co.  (3  Abb.  Ct.  of 
App.  Dec.  274),  a  case  like  this,  of  an  injury  from  a  colli- 
sion with  a  car  in  a  street,  which  was  driven  rapidly,  it  was 
held,  that  if  when  the  plaintiff  started  there  was  abundance 
of  time  under  ordinary  circumstances  for  him  to  cross  the 
street  before  the  car  readied  him,  it  was  not  material  that  he 
did  not  look  to  see  whether  a  car  was  approaching  when  he 
was  crossing  the  track. 

Where  the  plaintiff  testifies  that  she  looked  upon  each 
side  before  starting  to  cross  the  street  and  saw  cars  coming 
on  each  side,  and  considered  that  she  had  opportunity  and 
space  enough  to  go  across,  as  she  had  always  done,  we  can- 
not say,  as  a  matter  of  law,  that  she  erred  in  so  doing.  It 
was  a  matter  for  the  consideration  and  judgment  of  the  jury, 
for  it  may  have  been  that  she  walked  rapidly  across,  assum- 
ing, and  justifiably,  under  the  circumstances,  that  she  had 
ample  time  to  cross,  but  that  the  car  came  with  such  unusual, 
extraordinary  and  unanticipated  speed  that  it  struck  her 


NEW  YORK— JUNE,  1878.  413 

O'Donnell  v.  The  New  York  and  Harlem  Railroad  Company. 

witnout  warning,  and  before  she  was  a  ware,  as  she  was  in  the 
very  act  of  crossing  t lie  rail,  the  driver,  at  the  time,  having 
his  head  turned  away  from  his  horses,  and  towards  the  rear 
of  the  car.  If  all  this  existed, — and  it  may  have  existed,  if 
what  the  plaintiff's  witnesses  swore  to  was  true, — we  cannot 
say  any  more  than  the  court  in  Metz  v.  Second  Avenue  H.  Ji. 
Co.  (*?|pv/),  that  ordinary  prudence  required  her  to  look  up 
and  down  again  before  she  attempted  to  step  across  the  rail. 
Under  the  conflicting  evidence  upon  which  the  question  was 
presented,  it  was  a  matter  to  be  left  entirely  to  the  jury,  and 
the  conclusion  they  arrived  at  should  not  be  disturbed. 

Both  parties  were  satisfied  with  the  judge's  charge.  The 
defendant's  counsel  said  that  he  had  no  exception  to  take  to 
it,  but  should  ask  him  to  charge  two  propositions,  which  tke 
judge  did.  Before  the  judge  charged  the  defendant  had  sub- 
mitted nine  propositions,  and  when  the  counsel  declared  he 
had  no  exception  to  take  to  the  charge,  it  was  equivalent  to 
saying  that  he  was  entirely  satisfied  ;  that  the  judge  had 
charged  all  that  he  wished,  except  the  two  additional  prop- 
ositions which  he  then  presented,  and  which  the  judge 
charged.  After  all  this  the  counsel  excepted,  as  the  case 
states,  "'  severally  to  the  court's  not  charging  the  specific  re- 
quests before  asked."  Such  a  mode  of  taking  exceptions 
brings  up  no  error  for  review  upon  appeal.  (  Walsh  v.  Kelly, 
40  N.  Y.  556  :  Ayrault  v.  Pacific  Bank,  47  N.  Y.  570.)  It 
has  been  held  that  a  general  exception  to  the  charge, 
where  it  involves  more  than  one  proposition,  or  to  each  and 
every  part  of  it,  is  not  good  ;  but  if  requests  are  respectively 
made  and  separately  ruled  upon,  that  the  exception  may  be 
that  the  party  excepts  to  the  several  decisions  made,  although 
he  does  so  in  a  single  sentence.  (Dunckel  v.  \Viles,  11  N.  Y. 
420 ;  Caldwell  v.  Murphy,  Id.  416  ;  Jones  v.  Osgood,  6  Id. 
233  ;  Booth  v.  Swezey,  8  Id.  276.) 

As  I  read  the  charge,  most  of  the  propositions  appear  to 
have  been  substantially  charged,  although  there  were  some 
that  were  not,  and  others  only  partially.  It  is  difficult  with 
one  or  two  exceptions,  when  carefully  contrasting  the  charge 
and  the  propositions,  as  may  now  be  done  deliberately  in  the 
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printed  case,  to  say  whether  certain  propositions  were  charged 
as  fully  as  requested,  and  much  more  difficult  for  the  judge 
to  do  this  at  the  trial.  Some  undoubtedly  were,  and  some 
even  more  so.  It  is  evident  from  the  counsel  saying,  when 
the  charge  was  delivered,  that  he  had  no  exception  to  make 
to  it,  that  he  was  fully  satisfied.  It  was  the  counsel's  duty, 
therefore,  to  call  the  judge's  attention  to  the  specific  request 
he  had  not  charged,  and,  if  he  refused  to  charge  it,  take  a 
distinct  exception.  It  was  said  in  Jones  v.  Osyood  (6  X.  V. 
[2  Seld.]  230)  that  the  exception  taken  should  call  the 
judge's  attention  to  the  points  which  were  claimed  to  be 
erroneous;  that  the  exception  should  suggest  to  his  mind 
what  the  counsel  excepting  would  have  him  hold,  and  where- 
in his  charge  was  wrong;  and  this  was  not  done  by  simply 
excepting,  in  the  language  of  the  exception,  "severally  to 
the  court  not  charging  the  specific  request  before  asked  for." 
The  object  manifestly  in  taking  this  general  exception,  under 
the  circumstances,  was  not  from  a  desire  to  have  some  error 
corrected,  which  the  judge  had  fallen  into  by  omitting  to 
charge  something  which  had  been  requested,  but  simply  to 
get  in  nine  exceptions  in  this  way  that  the  defendants  might 
have  a  new  trial,  if  any  of  them  could  he  shown,  upon  close 
and  careful  examination  of  the  charge  thereafter,  to  have 
been  omitted,  and  to  have  embraced  a  proposition  of  law  that 
was  correct  and  applicable,  if  insisted  upon.  I  shall  certainly 
not  give  my  concurrence  to  this  mode  of  taking  exceptjons, 
unless  constrained  to  do  so  by  the  controlling  authority  of 
the  court  of  last  resort,  and  I  shall  not  therefore  review  these 
exceptions. 

The  defendant's  counsel  claims  that  he  excepted  to  what 
the  judge  said,  upon  denying  the  motion  for  a  non-suit.  His 
exception  is  to  the  judge's  refusal  to  dismiss  the  complaint, 
and  there  is,  and  can  be  no  other  exception.  The  motion 
was  properly  denied,  as  there  was  sufficient  evidence  when 
the  plaintiff  rested  to  entitle  the  case  to  go  to  the  jury.  The 
question  put  to  the  physician  was  too  vague,  general  and  un- 
certain. The  question  put  to  him  immediately  thereafter, 
and  allowed,  was  the  proper  one,  "  What  would  be  the  enx>ot 
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of  the  injuries  received  by  the  plaintiff  as  to  their  perma- 
nency, judging  from  the  three  examinations  which  you 
gave,"  and  under  it  the  defendants  elicited  all  that  it  was  in 
the  power  of  this  physician  to  impart.  The  question  asked 
of  the  manager  of  the  defendants,  as  to  what  he  knew  about 
Allen's  skill  and  ability  as  a  driver,  was  irrelevant.  Allen 
himself  testified  to  what  he  did,  how  he  drove,  how  the  acci- 
dent occurred,  and  that  he  had  been  a  driver  of  cars  for 
about  eleven  years.  What  the  manager  knew  about  his 
skill  and  ability,  therefore,  was  unimportant,  and  so  was 
the  question  as  to  the  defendant's  rule  for  the  gov- 
ernment of  their  drivers  in  regard  to  railroad  cross- 
ings. The  question  in  the  case  was  what  took  place 
on  this  occasion.  The  witnesses  on  each  side  swore  dis- 
tinctly to  what  they  alleged  they  saw,  the  rate  of  speed 
at  which  the  car  was  then  driven  : — the  one  that  it  was 
driven  slowly,  not  much  faster  than  a  man  might  walk  ;  the 
other  that  it  was  driven  at  the  furious  rate,  through  the 
streets,  of  ten  miles  an  hour,  or  more ;  a  conflict  so  direct, 
positive  and  irreconcilable,  that  the  question  was  simply 
which  of  the  two  should  be  believed.  It  was  simply  a  case 
of  cross-swearing,  and  not  a  question  of  vague,  uncertain  or 
insufficient  evidence,  which  might  be  aided  and  made  clear 
or  more  certain  by  proof  of  other  and  more  general  facts, — a 
question  of  credibility,  in  which  two  classes  of  witnesses 
flatly  contradicted  each  other, — where,  if  what  the  defend- 
ant's witnesses  swore  to  was  true,  the  witnesses  for  the  plain- 
tiff swore  to  what  thej*  knew  to  be  false,  and  this  direct 
contradiction  could  not  be  settled  in  favor  of  the  defendants 
by  the  kind  of  evidence  which  they  wanted  to  give,  and 
which,  under  objection,  was  excluded  by  the  court. 

There  is  no  ground  for  disturbing  the  verdict,  because 
the  amount  given  by  the  jury  ($1500)  was  too  large.  There 
was  conflict  between  the  physicians  who  attended  the  plaintiff 
and  the  physician  whom  the  defendants  sent  to  examine  her, 
both  as  to  the  extent  of  the  injury,  and  whether  it  would  prob- 
ably be  attended  by  any  permanent  effect  upon  her  health. 
The  physician  of  the  company  was  quite  sure  that  it  would 
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not;  that  it  was  comparatively  trifling,  and  that  she  got  over 
all  the  effect  of  it  in  a  very  short  time.  He  testified  with  all 
the  confidence  and  certainty  that  many  physicians  do  when 
examined  in  court,  and  evidently  did  not  impress  the  jury  with 
the  same  confidence  in  his  opinion  that  he  had  himself.  He 
may  have  been  entirely  right,  and  from  the  extent  of  his  med- 
ical knowledge  and  experience  have  been  able  to  testify  as 
positively  as  he  did.  The  weight  to  be  given  to  his  opinion, 
however,  was  for  the  jury.  Her  own  physician's  opinion  was 
different.  From  the  account  given  of  the  condition  of  her 
health  before  and  since  the  accident  he  thought  her  condi- 
tion since  might  be  attributable  to  the  injuries  received  from 
the  accident,  taking  into  consideration  her  old  age ;  that  the 
shattered  state  of  her  nervous  system,  which  resulted  from 
the  accident,  might  have  continued  to  the  time  of  the  trial, 
and  thereafter;  that  she  had  nervous  prostration  from  the 
effect  of  the  fright  and  shock,  which  might  pass  off  readily 
or  last  for  some  time.  He  only  attended  her  for  a  short  time. 
The  plaintiff's  own  testimony  was  that  she  was  not  even 
then,  at  the  time  of  the  trial,  quite  rid  of  the  effects  of  the 
accident ;  that,  though  confined  to  her  room  but  for  two  days, 
it  was  about  six  or  eight  months  thereafter  that  she  was  able 
to  move  about  in  the  streets  ;  that  she  still  continued  to  feel 
pain  where  she  was  hurt,  and  felt  it  that  day  coming  to  the 
court,  on  one  side  of  her  head,  and  in  her  head  ;  and  that  she 
continued  to  feel  it  ever  since  the  accident. 

The  jury,  no  doubt,  concluded  that  the  injury  had  been 
attended  by  some  permanent  effects  at  her  time  of  life,  which 
they  might  do  under  the  evidence,  and  this  being  the  case, 
the  amount  given  was  not  such  as  would  justify  an  appellate 
court  in  interfering,  upon  the  ground  that  it  was  extravagant 
or  unreasonable. 

The  judgment  should  be  affirmed. 

JOSEPH  F.  DALY,  J.,  concurred. 
Judgment  affirmed.* 

*  The  judgment  here  was  affirmed  by  the  Court  of  Appeals  June  10th,  1879. 
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HENRIETTA  STRAUSE,  Respondent,  against  MORITZ  JOSEPH- 
THAL et  al.  Appellants. 

(Decided  June  3d,  1879.) 

Where  the  issue  of  fact  was,  whether  or  not,  at  the  time  of  a  sale  of  a  bond  and 
mortgage,  an  attorney  receiving  the  money  was  acting  for  the  vendor  or  vendee 
in  receiving  it  :  h?ld,  that  the  fact  put  in  evidence  by  the  plaintiff  that  the  attor- 
ney was  at  about  that  time,  and  had  for  one  or  two  years  before,  acted  as  attor- 
ney for  the  vendees  (the  defendants)  in  making  other  investments  in  real  estate 
for  them,  was  some  evidence  that  he  was  the  attorney  of  the  vendee  in  receiving 
such  money,  and  made  out  such  nprima  facie  case  on  this  point  that  a  non-suit 
was  properly  refused. 

lldd,  also,  that  such  evidence  would  not  be  considered  upon  appeal  as  so  insuffi- 
cient a  foundation  for  the  introduction  of  evidence  of  agency  from  agent's  dec- 
larations— e.  ').,  his  written  receipt— as  to  require  a  reversal  of  the  judgment  on 
account  of  an  exception  having  been  taken  to  the  admission  of  such  receipt, 
other  unobjectionable  evidence  as  to  the  question  of  agency  having  been  intro- 
duced later  in  the  trial. 

APPEAL  from  a  judgment  entered  upon  a  verdict  for 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial 
made  upon  exceptions,  and  upon  the  ground  that  the  verdict 
was  contrary  to  the  evidence  and  law. 

The  action  was  brought  to  recover  the  sum  of  82747  30, 
alleged  to  remain  unpaid  of  the  sum  of  86428  57,  the  pur- 
chase price  of  a  bond  and  mortgage  sold  by  plaintiff  to  de- 
fendants, and  delivered  by  plaintiff  to  one  Adolph  Levinger, 
alleged  in  the  complaint  to  be  defendant's  attorney.  The 
defense  was,  that  the  defendants  had  paid  in  full  for  the 
bond  and  mortgage  by  delivering  the  sum  of  86428  57  to 
Adolph  Levinger,  alleged  in  the  answer  to  be  plaintiff's 
attorney.  It  appeared  upon  the  trial  that  Levinger  had 
received  the  whole  price,  and  had  run  away  with  the  part 
for  which  the  action  was  brought. 

Sieg.  Spingarn,  for  appellants. 
Benj.  M.  Stilwell,  for  respondent. 

LARREMORE,  J. — This  case,  though  one  of  great  impor- 
VOL.  VIII.— 27. 
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tance  and  peculiar  hardship,  lies  in  a  small  compass.  The 
decision  turns  upon  the  question,  whether  the  defendants 
were  bona  fide  purchasers  and  holders  of  the  bond  and  mort- 
gage assigned  to  them  by  the  plaintiff.  This  fact  has  been 
found  against  them  by  the  verdict  of  a  jury,  and,  unless  for 
error  appearing  on  the  trial,  it  should  not  be  set  aside. 

There  was  a  conflict  of  evidence  as  to  the  time  of  the 
delivery  of  the  papers,  the  defendants  claiming  to  have  re- 
ceived them,  and  to  have  advanced  $6428  37,  the  considera- 
tion therefor,  on  Sept.  6th,  1875,  while  the  plaintiff  contends 
that  such  delivery  was  on  or  after  Sept.  21st,  1875,  on  which 
day  the  assignment  by  her  to  them  was  dated  and  acknowl- 
edged. It  is  evident  that  if  the  defendants  entrusted 
Levinger  with  the  money  without  receiving  the  securities, 
they  must  look  to  him  for  any  misappropriation  of  the  fund. 
It  was  undisputed  that  he  had  been  their  attorney  in  pre- 
vious real  estate  transactions,  and  from  that  relation,  and  the 
facts  developed  upon  the  trial,  the  jury  might  rightfully  have 
reached  the  conclusion  that  he  was  their  agent  and  attorney 
in  making  this  loan. 

Upon  this  theory  of  the  case,  his  receipt  for  the  assign-" 
ment  (ex.  D.)  was  properly  admitted  in  ;  evidence  for  at  the 
time  of  its  execution  he — according  to  defendant's  show- 
ing— had  all  the  money  in  his  hands. 

Plaintiff  did  not  surrender  the  securities  until  she  re- 
ceived ex.  D.  from  the  person  who,  throughout  all  the  negoti- 
ations, represented  the  defendants.  One  thing  is  certain, 
that  plaintiff  never  received  the  full  consideration  of  her 
mortgage.  She  tendered  defendants  the  -$4000  received  by 
her,  and  demanded  a  reassignment  of  the  bond  and  mortgage, 
which  was  refused. 

Levinger  had  absconded,  and  the  jury  by  their  verdict 
have  found  that  he  was  not  the  plaintiff's  agent. 

The  motion  to  non-suit  was  properly  denied.  Taking 
plaintiff's  testimony  as  a  whole,  it  furnished  some  evidence 
for  the  jury  as  to  Levinger's  agency  for  the  defendants.  As 
has  been  already  observed,  he  had  acted  for  them  in  similar 
cases.  (Van  Wyck  v.  Mclntosh,  14  N.  Y.  439.)  He  had 


NEW  YORK— JUNE,  1879.  419 

Birdsall  v.  The  Twenty-Third  Street  Railway  Company. 

their  money  and  the  indicia  of  right  to  dispose  of  it.  (Com- 
mercial Bank  of  Buffalo  v.  Kortright,  22  Wend.  348.)  Plain- 
tiff parted  with  her  securities  on  the  -strength  of  his  repre- 
sentations and  receipt  on  behalf  of  the  defendants,  and  she 
has  sustained  some  loss  by  reason  of  his  act.  (Downer  v. 
Carpenter,  1  Hun,  591.) 

The  exceptions  to  the  'exclusion  of  conversations  had 
with  Levinger  were  not  well  taken.  They  occurred  after 
the  loan  had  been  made,  and  after  his  defalcation,  and  no 
statement  of  his  was  then  competent  to  characterize  the 
transaction.  (Anderson  v.  Rome,  Watertown  $•  0.  R.  R.,  54 
N.  Y.  384.) 

The  case  was  submitted  to  the  jury  upon  an  able,  lucid 
an  impartial  charge,  to  which  there  was  no  exception,  and 
my  own  convictions  are  strong  that  by  a  jury  only  should 
the  rights  of  these  suitors  be  determined. 

I  think  the  judgment  appealed  from  should  be  affirmed. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 
Judgment  affirmed.* 


JOHN    T.   BIEDSALL,   Respondent,    against  THE  TWENTY- 
THIRD  STREET  RAILWAY  COMPANY,  Appellant. 

(Decided  November  3d.  1879.) 

Though  the  amount  of  money  provided  in  a  contract  as  payable  for  its  breach  be  a 
specified  sum,  and  be  called  therein  a  "fine,"  yet  if  the  damages  anticipated 
thereby,  be,  from  the  nature  of  the  case,  peculiarly  within  the  knowledge  of  the 
party  agreeing  to  make  such  payment,  and  difficult  of  ascertainment  and  proof, 
such  amount  provided  for  will  be  held  to  be  liquidated  damages  and  not  ;i 
penalty. 

provision  in  a  written  contract  of  hiring  between  a  railway  company  and  a  con- 
ductor on  its  cars  provided  that  if  the  latter  received  any  fare  from  any  passenger 
(a  fare  being  five  cents)  he  should  be  liable  to  a  fine  of  fifteen  dollars,  which 
might  be  deducted  from  his  wages  :  held,  that  the  fifteen  dollars  were  intended 
*  The  judgment  here  was  affirmed  by  the  Court  of  Appeals  June  'M,  1S79. 
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to  be  liquidated  damages  and  not  a  penalty,  and  that  the  agreement  for  payment 
of  it  could  be  enforced. 

Held,  also,  that  the  company  did  not  waive  the  right  to  insist  upon  the  payment  of 
such  amount  as  damages  out  of  the  wages  by  retaining  in  its  employment  such 
conductor  after  discovery  of  a  breach  by  him,  rendering  the  damages  payable. 

APPEAL  from  a  judgment  for  the  plaintiff,  rendered  by 
George  W.  Parker,  justice  of  the  District  Court  in  the  city 
of  New  York,  for  the  Third  Judicial  District. 

The  action  was  brought  by  the  assignor  of  the  claims  of 
certain  discharged  conductors  of  the  cars  of  the  defendant 
to  recover  the  aggregate  of  sums  of  money  varying  from  ten 
to  fifteen  dollars,  earned  by  the  conductors  just  previous  to 
their  discharge.  At  the  trial  it  was  not  disputed  that  the 
wages  were  earned,  and  the  defense  rested  upon  the  allega- 
tion and  proof  offered  in  its  support,  that  the  conductors 
violated  the  following  provision  of  an  instrument  which  each 
signed  upon  entering  the  defendant's  service : — 

"  No  conductor  will  be  permitted  to  receive  a  fare  from  a 
passenger  directly  or  indirectly.  Any  conductor  violating  this 
rule  is  liable  to  a  fine  of  fifteen  dollars  for  each  violation  there- 
of, and  hereby  agrees  that  the  amount  of  such  fine  or  fines  may 
be  deducted  from  his  wages."  It  appeared  upon  the  trial 
that  the  conductors  were  not  discharged  upon  the  discovery 
claimed  to  have  been  made  by  the  defendant  of  the  violation 
of  the  rule,  but  were  retained  until  they  had  earned  there- 
after from  ten  to  fifteen  dollars.  The  evidence  was  conflict- 
ing as  to  whether  or  not  each  of  the  conductors  did,  as 
alleged,  receive  the  sum  of  ten  cents  for  fares.  The  defend- 
ant at  the  trial,  relying  upon  the  sum  fixed  as  a  fine  for 
receiving  a  single  fare  of  five  cents,  did  not  offer  to  prove 
damages,  and  the  justice  holding  the  fine  to  be  a  penalty,  and 
stating  that  he  could  not  assume  the  damages  to  be  more 
than  the  fares  received  by  the  conductors,  which  in  the  ag- 
gregate were  less  than  the  interest  accrued  upon  the  plain- 
tiffs claim,  gave  judgment  for  the  plaintiff. 

Flannagan  £  Bright,  for  appellant. 
Henry  Dennison,  for  respondent. 
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CHARLES  P.  DALY,  Chief  Justice,  delivered  orally  the 
opinion  of  the  court,  which  was,  that  the  agreement  was  for 
liquidated  damages  ;  that  it  was  intended  to  provide  against 
uncertain  damages,  and  it  was  quite  clear  that  in  a  case  of 
such  a  character  the  loss  to  the  company  would  be  much 
larger  than  it  would  be  able  to  prove  by  the  specific  dishon- 
est violations  of  the  rule  that  might  come  to  their  knowl- 
edge ;  that  the  drivers  violated  the  rule,  fully  comprehend- 
ing their  liability,  and,  under  the  circumstances,  the  sum  of 
815  was  not  oppressive.  It  was  also,  in  the  opinion  of  the 
court,  clear  that  the  company's  omission  to  discharge  the 
drivers  upon  discovery  of  the  violation  of  the  rule  was  not  a 
waiver  of  the  agreement.  The  judgment  was  therefore  re- 
versed. 


WILLIAM  GRAHAM,  Appellant,  against  THE  FIREMEN'S  IN 
SURANCE  COMPANY,  Respondent. 

(Decided  January  5th,  1880.) 

Where  by  the  terms  of  a  fire-insurance  policy  insuring  the  owner,  the  loss  is  made 
payable  to  the  mortgagee  of  the  premises,  the  policy  operates  as  an  independent 
insurance  to  the  extent  of  the  mortgagee's  interest,  the  same  as  if  the  mortgagee 
had  taken  out  a  separate  policy.  The  owner  is  under  no  obligations  to  furnish 
proof  of  loss  for  the  mortgagee's  benefit,  and  where  the  owner  refuses  to  do  so 
the  mortgagee  is  entitled  to  make  it,  unless,  by  the  express  terms  of  the  policy, 
it  is  provided  otherwise,  as  the  instrument  in  such  a  case  must  be  construed  in 
respect  to  its  object,  which  ib  indemnity,  so  as  to  fully  carry  out  and  give  effect  to 
the  intent  of  it. 

[f  there  be  any  formal  defect  in  the  preliminary  proofs  which  might  have  be-on  sup- 
plied had  the  objection  been  made  when  the  proofs  were  presented,  and  the  un- 
derwriters do  not  put  their  refusal  to  receive  the  proofs  upon  that  ground,  hut 
upon  some  other,  or  refuse  generally  without  giving  any  reason  for  so  doing, 
they  cannot  afterwards  defeat  the  policy  for  such  formal  defect  which  good  faitli 
required  them  to  point  out  when  the  proofs  were  presented. 

APPEAL  from  a  judgment  for  defendant,  entered  upon  a 
dismissal    of  the  complaint  by  the  court  at  the  trial   of  the 
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cause,  and  from  an  order  denying  a  motion  upon  the  minutes 
for  a  new  trial. 

The  facts  sufficiently  appear  in  the  opinion. 

Lucien  Birdseye  and  James  C.  Cloyd,  for  appellant. 
N.  B.  Boxie,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — In  Hastings  et  al.  v. 
Westchester  Fire  Insurance  Company  (73  N.  Y.  141)  the 
policy,  so  far  as  respects  the  rights  of  the  mortgagee,  was  the 
same  as  in  this  case,  the  only  difference  being  that,  in  that 
case,  the  agreement  in  reference  to  the  mortgagee  was  in- 
dorsed upon  the  policy  a  year  after  the  policy  was  issued  ; 
while  in  this  case  it  was  provided  in  the  policy  that  the  loss 
should  be  paid  to  the  plaintiff  as  mortgagee,  and  the  remain- 
ing portion  of  the  agreement  was  in  a  separate  instrument 
attached  to  the  policy, — a  distinction  that  in  no  way  affects 
the  interpretation  to  be  put  upon  the  agreement.  It  was 
held  in  that  case  by  Justices  Miller  and  Rapallo,  who  must 
be  regarded  as  expressing  the  conclusion  of  the  majority  of 
the  court,  that  the  agreement  made  with  the  company  oper- 
ated as  an  independent  insurance  of  the  interest  of  the  mort- 
gagees in  the  premises,  the  same  as  if  they  had  taken  out  a 
separate  insurance  free  from  the  conditions  imposed  by  the 
policy  upon  the  owner,  and  making  them  responsible  only 
for  their  own  acts  ;  and  everything  that  was  said  by  Justices 
Miller  and  Rapallo  in  that  case,  without  enumerating  it,  is 
equally  applicable  in  this.  The  mortgagee  furnished  the 
company  with  the  proof  of  loss  a  few  days  after  the  accident., 
and  if  it  was  competent,  under  the  policy,  for  him  to  do  so, 
it  is  urged  that  the  proofs  were  defective  in  two  particulars  : 

1st.  That  they  did  not  state  the  other  insurance  upon  the 
property,  but  onl}'  such  as  were  payable  to  him;  and  2d. 
That  there  was  not  attached  a  certificate  of  a  magistrate  or 
notary  public.  There  was  a  certificate  Avhich  was  sworn  to 
before  a  notary  public,  but  whether  the  person  who  gave  it, 
Thomas  Schaughnessy,  was  a  magistrate  or  a  notary  public, 
did  not  appear  on  the  face  of  it.  Defects  of  this  nature  in 
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the  proofs  are  waived,  unless  the  objection  of  the  company 
to  receive  them  is  put  upon  the  ground  of  such  defects  ;  for 
it  may  now  be  regarded  as  a  rule,  that  if  there  be  any  formal 
defect  in  the  preliminary  proofs  which  might  have  been  sup- 
plied had  the  objection  been  made,  and  the  underwriters  do 
not  put  their  refusal  to  receive  the  proofs  upon  that  ground, 
but  upon  some  other,  or  refuse  them  generally  without 
giving  any  reason  for  so  doing,  they  cannot,  afterwards,  de- 
feat the  policy  for  some  formal  defect  in  the  proofs,  which 
good  faith  required  them  to  point  out  when  they  were  re- 
ceived. (JEtna  Ins.  Co.  v.  Tyler,  16  Wend.  385  ;  McMaster  v. 
Westchester  Mut.  Ins.  Co.,  25  Id.  379;  Bool  v.  Chenango,  £c., 
Ins.  Co.,  6  Gush.  440 ;  Kernochon  v.  Boivery  Ins.  Co.,  17  N. 
Y.  428 ;  Child  v.  The  Sun  Mutual  Ins.  Co.,  3  Sand.  42.) 

When  the  defendants  in  this  case  were  furnished  by  the 
plaintiffs  with  the  proofs,  they  did  not  put  their  objection  to 
receive  them  on  the  ground  of  the  want  of  proper  certificate 
or  of  an  omission  to  set  forth  what  other  insurances  were 
upon  the  property,  but  notified  the  plaintiff  by  letter  that 
they  could  not  recognize  the  document  in  any  way,  shape  or 
manner,  and  that,  as  it  was  of  no  value  to  them,  they  held  it 
subject  to  the  plaintiff's  order,  which  was  a  waiver  of  these 
defects,  they  not  having  put  their  refusal  to  receive  the  docu- 
ment upon  the  ground  of  these  two  defects.  (Francis  v.  The 
Ocean  Ins.  Co.,  6  Cow.  415.) 

In  the  action  brought  by  the  plaintiff,  to  compel  the 
guardian  of  the  infant  owner  to  make  the  proofs  to  enable 
the  plaintiff  to  obtain  from  the  company  the  amount  of  the 
loss  payable  to  him  by  the  terms  of  the  policy,  the  Court  of 
Appeals  held  that  neither  the  infant  owner  nor  the  guardian 
were  under  any  obligation  to  do  so ;  that  the  infant  owner 
had  nothing  to  do  with  the  plaintiff's  insurance  ;  that  he  was 
under  no  obligation  to  pay  the  mortgage  or  to  procure  an  in- 
surance for  the  plaintiff;  that  the  insurance  was  a  contract 
made  by  the  plaintiff  with  the  company  in  the  form  agreed, 
upon  between  them,  and  that  he  could  not,  by  his  contract 
with  the  insurance  company,  bind  the  infant  owner  or  her 
guardian  to  furnish  any  proof. 
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If  then,  as  was  held  in  these  two  cases,  the  instrument 
operated  as  an  independent  insurance  of  the  plaintiff's  inter- 
est as  mortgagee,  the  same  as  if  he  had  taken  out  a  separate 
policy  and  that  the  owner  was  under  no  obligation  to  furnish 
proof  of  loss  for  the  plaintiff's  benefit,  I  think  it  necessarily 
follows  that  the  mortgagee  would  be  entitled  to  make  it, 
unless,  by  the  express  terms  of  the  policy,  it  was  provided 
otherwise  ;  for  such  an  instrument  is  to  be  construed  in.  re- 
spect to  its  object,  which  is  indemnity,  so  as  to  fully  carry 
out  and  give  effect  to  the  intent  of  it.  (Mumford  v.  Hallee,  1 
Johns.  435 ;  G-raves  v.  Boston  $•  C.  Co.,  2  Cranch,  432 ; 
1st  Phillips  on  Ins.,  sec.  120.) 

The  words  of  the  policy  are,  that  the  company  will  make 
good  the  loss  of  the  assured,  her  (the  owner's)  executors,  &c., 
after,  &c.,  proof  of  the  loss  made  by  the  assured  in  accord- 
ance with  the  terms  of  the  policy.  The  use  of  the  word 
"  her,"  however,  cannot  be  construed  as  meaning  that  they 
were  to  make  good  the  loss  to  her  onl}',  for,  as  was  held  in 
the  case  before  referred  to  (Hastings  v.  The  Westchester  Fin 
Ins.  Co.),  in  an  instrument  of  this  nature,  both  the  owner  and 
the  mortgagee  are  separately  insured.  In  that  case,  as  in 
this,  the  agreement,  so  far  as  respects  the  policy,  was  to  make 
good  the  loss  to  the  owner,  and  it  was  insisted  in  that  case, 
that  the  policy  was  an  insurance  of  the  owner's  interest  only  ; 
that  the  owner  there  was  the  assured,  and  that  the  company 
only  agreed  to  make  good  the  loss  to  the  owner, — a  position 
which  the  court  held  could  not  be  maintained. 

In  the  present  case,  the  language  in  the  particular  part  of 
the  policy  must  be  read  in  connection  with  the  paper  which 
is  attached  to  the  policy  and  forms  a  part  of  it,  which  is  ex- 
pressly stated  to  be  an  agreement  "  as  to  the  insurance  of 
the  mortgagee's  interest  only."  The  whole  agreement,  there- 
fore, of  the  defendants,  as  collected  from  both  papers,  embodies 
two  insurances,  one  of  the  owner's  interest  and  the  other  of 
the  interest  of  the  mortgagee,  which  plainly  appears  further 
from  the  statement  in  the  paper  that  the  insurance  as  to  the 
interest  of  the  mortgagee  is  not  to  be  invalidated  by  any  act 
or  neglect  of  the  owner  of  the  property,  and  that  if  the  com- 


NEW  YORK— JUNE,  1880.  425 

Graham  v.  The  Firemen's  Insurance  Company. 

pany  should  pay  the  mortgagee  any  sum  for  loss  under  the 
policy  and  should  claim  that  there  was  no  liability  on  theii 
part  to  the  owner,  they  were  to  be  subrogated  to  all  the 
rights  of  the  mortgagee,  to  the  extent  of  such  payment.  In 
that  part  of  the  policy,  moreover,  which  provides  for  what  is 
to  be  done  by  the  assured,  in  the  way  of  preliminary  proofs 
in  the  event  of  loss,  the  provision  is  simply  that  "  persons 
sustaining  loss  or  damage  by  fire  shall  forthwith  give  notice 

O  *_-  «/  '~ 

of  said  loss  to  the  company,  and  as  soon  thereafter  as  pos- 
sible render  a  particular  account  of  such  loss."  The  plain- 
tiff comes  within  this  provision.  He  is  a  person  sustaining 
loss  and  damage  by  the  fire.  That  he  had  an  interest  in  the 
premises  as  mortgagee  appears  upon  the  face  of  the  policy. 
The  instrument  was,  as  respects  him,  an  independent  and 
separate  insurance,  and  if  the  owner  was  under  no  obligation 
to  make  proof  of  the  loss  for  his  benefit,  and  did,  through  his 
guardian,  refuse  to  make  it,  the  contract,  if  he  could  not  make 
the  proofs,  could  not  be  enforced,  and  the  indemnity  which 
it  was  designed  to  secure  would  be  defeated. 

As  a  general  rule,  when  an  insurance  upon  property  is 
made  by  the  owner,  every  intendment,  if  there  is  doubt  or 
ambiguity,  should  be  in  favor  of  the  construction  that  the 
proof  of  loss  was  to  be  made  by  the  owner,  as  he,  ordinarily, 
must  be  assumed  to  know  better  than  any  one  else  to  what 
extent  it  has  been  injured  or  how  much  of  it  was  destroyed. 
But  the  insurance  in  the  present  case  was  of  a  building  in 
the  town  of  Flatbush,  known  as  the  Bon  Ton  Hotel,  against 
loss  or  damage  by  fire,  and  as  the  defendant  saw  fit  to  in- 
sure the  plaintiff's  interest  in  the  building  as  mortgagee,  it  is 
a  fair  construction  of  the  intent  of  the  parties  when  the 
agreement  was  entered  into  that  he  was  necessarily  to  fur- 
nish the  proof  of  his  loss,  the  owner  being  under  no  obliga- 
tion to  do  so. 

I  think,  therefore,  that  the  court  below  erred  in  exclud- 
ing the  evidence  offered  of  the  service  of  the  proofs  of  loss 
liv  the  plaintiff  immediately  after  the  fire,  and  that  the  plain- 
tiff is  entitled  to  a  new  trial. 

VAN  HOESEN  and  LARREMORE,  JJ.,  concurred. 
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MATTHEW  T.  BRENNAN,  Appellant,  against  THE  MAYOR, 
ALDERMEN  AND  COMMONALTY  OF  THE  CITY  OF  NEW 
YORK,  Respondents. 

(Decided  January  20th,  1880.) 

An  audit  and  allowance,  or  disallowance,  by  the  board  of  supervisors,  or  board  of 
apportion  ment  and  audit,  of  a  claim  against  the  county  or  city  of  New  York, 
in  a  matter  within  its  jurisdiction,  is  conclusive,  and  cannot  be  reopened  or  set 
aside  by  the  courts,  except  for  fraud  ;  but  the  board  itself  may  reconsider  the 
matter  and  if  the  audit  was  erroneous  or  improper  correct  it 

The  strict  rule  which  prevails  where  equitable  aid  is  asked  to  relieve  against  a 
judgment  obtained  by  fraud,  that  the  fraud  must  have  been  extrinsic  and  col- 
lateral to  the  matter  tried  in  the  judgment  does  not  apply  to  an  audit  obtained  by 
fraud,  because  the  injured  party  has  not  the  same  facilities  to  prevent  injustice, 
that  a  party  had  against  whom  a  judgment  has  been  rendered. 

An  audit  and  allowance  procured  by  fraud  may  be  impeached  in  an  action  brought 
against  the  county  to  compel  payment  of  the  amount  allowed,  or  in  one  brought  to 
open  such  audit  and  allowance,  whether  the  fraud  was  accomplished  by  means 
of  false  documents  submitted  to  and  passed  upon  by  the  board,  or  by  means  of 
the  fraudulent  suppression  of  facts  in  the  proceedings  before  it,  or  where  it  is 
shown  that  the  board  knew  that  the  claim  was  fraudulent  and  knowingly  co- 
operated in  the  consummation  of  the  fraud. 

APPEAL  from  a  judgment  entered  upon  a  verdict  for 
defendant. 

The  facts  are  stated  in  the  opinion. 

John  H.  StraJian  and  A.  J.  Vanderpoel,  for  appellant. 
William  C.  WJiitney  find.  James  C.  Carter,  for  respondents. 

CHARLES  P.  DALY,  Chief  Justice. — This  action  was 
brought  by  the  plaintiff  to  recover  the  amount  of  three  sev- 
eral bills  against  the  count}r,  for  services  rendered  by  him  as 
sheriff  for  the  three-quarters  of  the  year  ending  in  the  month 
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of  September,  1872.  The  bills  were  audited  and  allowed  by 
the  board  of  supervisors  in  the  mode  prescribed  by  law,  for 
the  amount  of  $52,868  68.  They  were  amongst  other  items, 
which  are  not  disputed,  for  reporting  convictions  in  the 
Courts  of  (')yer  and  Terminer,  Courts  of  General  Sessions, 
and  the  Police  Courts  of  this  city  to  the  secretary  of  State, 
and  for  conveying  prisoners  to  prison.  The  defense  set  up 
was,  that  a  large  portion  of  the  charges  for  reporting  convic- 
tions and  conveying  prisoners  were  for  services  that  had 
never  been  performed  ;  that  there  were  included  in  the  bills, 
charges  for  moneys,  alleged  to  have  been  paid  by  the  plain- 
tiff, which  were  not  chargeable  to  the  county  ;  but  as  no 
evidence  was  given  to  show  this,  it  may  be  assumed  that  this 
defense  was  abandoned.  And  it  was  further  set  up,  by  way  of 
counter-claim,  that  in  the  quarterly  bills  for  the  quarter  end- 
ing March  31,  1871,  to  the  quarter  ending  December  31, 
1871,  which  were  audited  by  the  board  of  apportionment 
and  audit,  and  paid  by  the  county,  there  were  included 
charges  for  reporting  convictions  to  the  secretary  of  State 
which  were  never  reported,  and  for  conveying  a  larger  num- 
ber of  prisoners  to  prison  than  were  actually  conveyed  by 
him,  embracing  charges  improperly  made,  and  improperly 
allowed,  to  a  very  large  amount  ($40,584  25) ;  that  the  plain- 
tiff falsely  and  fraudulently,  knowing  the  same  to  be  untrue, 
as  well  in  respect  to  the  audited  bills,  to  recover  which  this 
action  was  brought,  as  for  the  bills  which  had  been  paid  by 
the  county  in  1871,  made  affidavit  when  the  bills  were  sub- 
mitted for  audit,  either  to  the  board  of  supervisors,  or  to  the 
board  of  apportionment  and  audit,  that  they  were  just  and 
true,  and  that  the  charges  were  for  services  actually  per- 
formed by  him,  and  the  defendant  claimed  to  recover  back, 
in  this  action,  the  amount  thus  wrongfully  obtained. 

On  the  trial  of  the  cause,  the  defendants,  under  the  plain- 
tiffs exception,  were  allowed  to  give  evidence  showing  that 
a  large  amount  was  charged  : — 

1.  For  convictions,  when  no  report  of  such  convictions 
was,  upon  examination,  found  on  file  in  the  office  of  the  sec- 
retary of  State. 
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2.  That  convictions  by  Police  Courts,  which,  in  conform- 
ity with  the  statute,  were  included,  and  formed  part  of,  the 
convictions  in   the   Court  of   Special  Sessions,  were  again 
charged  for  as  convictions  in  the  Police  Courts  ;  and 

3.  For  conveying  prisoners  to  prison,  when   the  service 
was  performed  by  others  who  were  paid  for  it ;  and 

4.  That  where  he  had  a  right  to  convey,  that  he  charged 
for  a  much  larger  number  than  were  actually  conveyed  by 
him. 

The  jury,  upon  the  whole  evidence,  disallowed  a  large 
amount  of  the  claim  for  which  this  action  was  brought,  and 
allowed  a  large  portion  of  the  counter-claim,  rendering  a  ver- 
dict in  favor  of  the  defendants  for  $35,613  63,  from  which 
verdict  and  judgment  the  plaintiff  has  appealed. 

As  the  bills  previously  paid  to  the  plaintiff,  and  those  for 
the  recovery  of  which  the  action  was  brought,  were  all  au- 
dited, either  by  the  board  of  supervisors  or  the  board  of  ap- 
portionment and  audit,  these  respective  bodies  at  the  time 
of  their  action,  having  authority  to  adjust,  settle  and  audit 
all  claims  against  the  county  which  are  county  charges,  the 
first  question  presented  is,  whether  the  defendants  had  a 
right  in  this  action  to  go  behind  the  audit,  and  show  that  the 
services  allowed  for,  and  audited  by  these  bodies,  were  never 
actually  performed. 

It  is  well  settled  that  the  action  of  the  board  of  super- 
visors, and  consequently  of  the  board  of  apportionment  and 
audit,  in  adjusting,  settling,  auditing  and  allowing  claims 
against  the  county  in  matters  within  their  jurisdiction  is  con- 
clusive, and  cannot  be  reopened  or  set  aside  by  the  courts,  un- 
less in  a  case  of  fraud.  {Brady  v.  Supervisors  of  N.  Y.,  2  Sandf. 
[S.  C.]  460,  on  appeal ;  10  N.  Y.  260 ;  Martin  v.  Supervisors 
of  Greene,  29  Id.  647  ;  People,  $c.,  v.  Green,  52  Id.  224  ; 
Board  of  Supervisors  v.  Ellis,  39  Id.  626  ;  Knapp  v.  Huff,  5 
Id.  67  ;  National  Bank,  gc.,  v.  City  of  Elmira,  53  Id.  53  ; 
People,  $c.,  v.  Supervisors  of  Courtland.  58  Barb.  145  ;  People 
\.  Stocking,  50  Id.  573  ;  People  v.  Lawrence,  6  Hill,  244 ; 
Supervisors  of  Onondaya  v.  Brigys,  2  Denio,  33,  34,  38  and 
39.) 
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Their  action  is  quasi  judicial,  as  they  exercise,  in  the 
matters  within  their  jurisdiction,  a  discretion  and  judgment 
in  allowing  or  disallowing  a  claim  against  the  county.  In 
all  such  matters  their  audit  is  conclusive,  both  against  the 
claimant  and  the  county,  being  the  body  specially  designated 
by  statute  to  whom  all  such  claims  must  be  presented,  and 
which  is  clothed  exclusively  with  authority  to  adjust,  settle, 
and  allow  or  disallow  them.  There  is  no  mode  provided  by 
law  for  reviewing  the  exercise  of  this  discretion,  as  the  errors 
of  courts  of  justice  may  be  reviewed  and  corrected;  at  least, 
none  that  I  am  aware  of.  None  has  been  pointed  out  in  the 
elaborate  briefs  submitted  in  this  case  ;  and  that  there  is 
none  was  assumed  to  be  the  fact  in  Brady  v.  The  Supervisors 
of  New  York  (2  Sandf.  [S.  C.]  472)  ;  People  v.  Green  (56 
N.  Y.  469)  ;  People  v.  Supervisors  of  Broome  (65  N.  Y.  236). 
"  The  statute,"  says  Chief  Justice  Oakley,  in  the  first  of 
these  cases,  "  virtually  makes  the  body  a  board  of  arbitra- 
tion, to  which  all  parties  having  claims"  (which  are  county 
charges)  "must  submit  their  claim  for  examination,  audit 
and  allowance  ;  and  it  allows  no  appeal  from  their  decision. 
They  are  a  judicial  body  constituted  by  law  to  decide  on  all 
matters  of  account  between  individuals  and  the  public  body 
composing  the  county  which  they  represent."  "  It  is  a 
power,"  says  Johnson,  J.,  in  People  v.  Green  (supra),  "vested 
in  the  board  of  supervisors  since  1788."  This  power,  he 
says,  is  "  exclusive  of  all  other  authority  over  the  subject,  to 
this  extent,  at  least,  that  it  is  subject  to  no  review  ;  "  and  it 
was  held,  in  The  People  v.  Supervisors  of  Queens  (\  Hill,  195), 
and  in  The  People  v.  Supervisors  of  Alleyhany  (15  Wend. 
198),  that  the  Supreme  Court  would  not,  upon  certiorari,  as- 
sume to  review  the  exercise  of  powers  of  this  nature  by  the 
board  of  supervisors ;  and  in  Mooers  v.  Smedley  (6  Johns. 
Ch.  28),  that  a  court  of  equity  would  not  and  had  never  as- 
sumed to  do  so.  If,  however,  they  undertake  to  act  in 
matters  where  they  have  no  jurisdiction,  as  where  they  as- 
sume to  audit  claims  which  are  not  county  charges,  or  which 
they  are  not  empowered  by  statute  to  examine  and  allow,  their 
proceedings  are  void,  and  of  no  effect,  as  was  held  in  People 
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v.  Lawrence  (6  Hill,  244),  and  in  many  other  cases.  But  an 
erroneous  or  improper  audit  by  them  is  not  wholly  without 
remedy,  for  it  has  been  held  in  The  People  v.  The  Supervisors 
of  Broome  (65  N.  Y.  222),  and  also  in  The  People  v.  Stocking 
(50  Barb.  573),  that  the  board  itself  may,  after  an  audit  has 
been  made,  reconsider  the  matter,  and  if  it  was  improper  and 
erroneous,  correct  it.  It  had  been  previously  held,  in  The 
People  v.  Supervisors  of  Schenectady  (35  Barb.  408),  in  a 
special  term  case,  upon  a  very  full  examination  of  the  ques- 
tion, that  the  board  of  supervisors  could  not  reconsider  an 
apportionment  of  taxes  made  by  them.  The  commissioners 
of  appeal,  in  the  case  above  referred  to  (People  v.  Supervisors 
of  Broome},  without  expressing  any  opinion  as  to  whether 
this  decision  was  correct  or  not,  distinguished  it  from  the 
allowance  or  rejection  by  the  board  of  supervisors,  under  a 
misconception  of-  facts,  of  the  claim  of  an  individual  against 
a  county.  In  that  case,  an  audit  had  been  made  by  the 
board  of  supervisors  of  Broome  allowing  the  relator  -§6300 
for  mustering  nine  men  into  the  United  States'  service,  for 
the  county  of  Broome,  who  were  credited  to  that  county, 
which  audit  they  afterwards  reconsidered,  and  they  disal- 
lowed the  claim,  upon  the  ground  that  the  nine  men  had 
been  transferred  from  Broome  County  and  credited  to  Che- 
mung  County,  where  the  bounty  for  them  had  been  paid. 
This,  the  commissioners  of  appeal  held,  they  had  the  power 
to  do,  and  sustained  the  judgment  given  for  the  defendants 
in  an  action  brought  by  the  relator  against  the  supervisors 
of  Broome  to  compel  the  payment  of  the  sum  originally  au- 
dited. It  is  claimed  by  the  appellants  that  the  courts  have 
also  the  power  to  compel  a  further  audit,  and  several  cases 
are  referred  to  which  may  possibly  give  some  countenance 
to  this  view,  but  in  none  of  them  was  it  so  determined,  and 
the  right  to  exercise  such  a  power  is,  in  my  opinion,  exceed- 
ingly doubtful,  as  it  would  be  virtually  assuming  on  the  part 
of  the  courts  to  decide  what  the  supervisors  ought  or  ought 
not  to  do  in  matters  which  are  exclusively  within  their  juris- 
diction. 

Whilst  courts  have  no  right  to  interfere  with  the  exercise 
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of  the  discretion  and  judgment  of  these  boards  in  such  mat- 
ters, much  less  to  attempt  to  control  them,  they  may  relieve 
against  the  effect  of  the  audit,  when  it  was  obtained  by 
fraud ;  a  relief  which  they  may,  and  which  is  especially 
proper  to  give,  in  an  action  brought  against  the  municipality 
to  compel  the  payment  of  the  amount  audited.  It  is  an 
equitable  power,  more  generally  invoked  to  relieve  against 
judgments  obtained  by  fraud,  and  which,  in  the  case  of  judg- 
ments, is  cautiously  exercised,  and  within  limits  that  are  tol- 
erably well  denned.  As  a  general  rule,  in  the  case  of  judg- 
ments, the  fraud  must  be  extrinsic  and  collateral  to  the  mat- 
ter tried  in  the  judgment,  and  not  in  matters  given  in  evi- 
dence, and  which  were  considered  and  passed  upon  by  the 
court.  Thus,  it  will  not  be  exercised  upon  simply  showing 
that  witnesses  upon  the  trial  committed  perjury,  or  that  a 
material  instrument  given  in  evidence  was  fraudulent  or 
forged  (  U.  S.  v.  Throckmorton,  8  Otto,  66,  68  [98  U.  S.  R.]  , 
Smith  v.  Loivry,  1  John.  C.  320 ;  Green  v.  Grreen,  2  Gray, 
361;  The  Marine  Ins.  Co.  v.  Hodgson,  1  Cranch,  332;  Simp- 
son v.  Hart,  6  Id.  97  ;  /&.,  14  Johns.  77)  ;  for  whatever  injus- 
tice may  be  done  in  particular  instances,  by  refusing  to  set 
aside  judgments  in  such  cases,  the  endless  litigation  that 
would  be  encouraged  if  courts  should  do  so  more  freely  would 
be  infinitely  worse  ;  it  being  an  established  maxim  that  it  is 
to  the  interest  of  the  commonwealth  that  there  should  be  an 
end  of  litigation.  Interest  rei  publicce  ;  ut  set  finis  litium.  In 
the  case  of  judgments,  the  exercise  of  the  power  is  a  very 
limited  one,  and  very  properly  so,  in  view  of  the  opportunity 
afforded  in  actions  for  full  litigation  ;  the  right  to  review  the 
judgment,  if  any  error  has  been  committed ;  to  obtain  another 
trial  if  material  and  decisive  evidence  is  afterwards  discov- 
ered, and  from  the  facilities  afforded  by  the  court,  in  which 
the  judgment  was  rendered,  to  set  it  aside,  if  obtained  by 
fraud.  For  these  reasons,  equitable  remedies  to  relieve- 
against  judgments  are  kept  within  very  narrow  bounds 
very  much  more  so  than  when  courts  did  not  possess  th« 
ample  power  they  do  now  to  grant  new  >ii<Js,  or  tc  relieve 
against  judgments  upon  motion.  Thus,  ;n  «,  v<3>y  eo<?  // 
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case,  to  which  our  attention  has  been  called  by  the  appel- 
lant {The  U.  S.  v.  Throckmorton,  8  Otto,  [98  U.  S.]  61),  a 
general  demurrer  was  sustained  and  judgment  given  for  the 
defendant,  in  an  equitable  action  brought  to  set  aside  a  con- 
firmation of  a  claim,  under  a  Mexican  grant  of  lands  made 
by  a  board  of  commissioners  of  land  claims,  and  a  decree  of 
a  District  Court  of  the  United  States,  affirming  the  decree  of 
the  commissioners,  upon  the  alleged  ground  that  it  had  been 
ascertained  that  the  final  grant  of  the  land  by  the  proper 
Mexican  official  was  signed  when  he  was  no  longer  in  office, 
and  fraudulently  ante-dated,  so  as  to  purport  upon  its  face 
to  have  been  officially  signed  by  him  when  in  authority. 
This  might  be  regarded  as  a  very  strict  application  of  the 
rule  by  the  judge  who  delivered  the  opinion  of  the  court, 
were  it  not  that  the  court  founded  their  judgment  also  upon 
other  grounds :  (1)  that  it  did  not  appear  by  the  bill  how 
the  fraud  had  been  ascertained  or  could  be  established ;  (2) 
that  the  allegation  that  the  law  agent  of  the  government  be- 
fore the  board  of  commissioners  had  notice  of  the  fraudu- 
lent character  of  the  grant,  from  papers  in  his  possession,  was 
not  sustained  by  such  a  clear  statement  of  the  notice  which 
he  had  as  to  establish  that  he  had  been  negligent;  (3)  that 
the  bill  had  not  been  filed  till  more  than  twenty  years  had 
elapsed  from  the  making  of  the  decree  which  it  sought  to 
annul  ;  and  (4)  that  it  did  not  appear  that  the  suit  had  been 
brought  by  or  with  the  sanction  of  the  attorney-general  of 
the  United  States.  Upon  any  one  of  which  grounds  the 
judgment  of  the  court  may,  for  all  we  know,  have  been  ren- 
dered. 

There  is  no  sufficient  reason,  in  my  opinion,  why  so  strict 
a  rule  should  be  applied  in  the  case  of  an  audit,  where  an  ac- 
tion is  brought  to  set  it  aside  for  fraud,  or  where  relief  is 
sought  in  an  action  brought  to  compel  the  payment  of  it,  as 
the  injured  party  has  not  the  same  facilities  to  prevent  the 
wrong,  or  to  repair  it,  when  inflicted,  that  a  party  has  against 
whom  a  judgment  is  rendered.  In  the  case  of  an  audit  it 
makes  no  difference,  in  my  opinion,  whether  the  fraud  was 
accomplished  by  means  of  the  documents  submitted  to  the 
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board,  and  passed  upon  by  it,  or  by  the  intentional  con- 
cealment of  facts,  which,  if  disclosed  or  known  to  it,  would 
have  led  to  a  repudiation  of  the  claim.  In  either  case  the 
effect  is  the  same,  and  the  representation  made  to  the  board, 
to  satisfy  it  of  the  existence  of  the  claim,  is  so  necessarily 
coupled  with  the  intentional  concealment  of  the  facts,  which 
would  show  it  to  be  unfounded,  that  both  are  but  parts  of 
the  same  thing, — the  fraudulent  scheme  or  plan  to  secure  the 
audit  of  a  claim  which  is  fictitious.  There  is,  therefore,  no 
reason  for  such  a  rule  in  the  case  of  an  audit,  as  that  fraud 
in  the  documents  submitted,  or  in  the  representation  made 
to  the  board,  affords  no  ground  for  equitable  relief,  and  that 
the  inquiry  must  be  limited  to  frauds  extrinsic  or  collateral 
to  what  was  before  the  board  and  passed  upon  by  it. 

This,  I  think,  is  fully  established  by  the  decision  of  the 
Court  of  Appeals  in  The  State  of  Michigan  v.  The  Phoenix 
Bank  (33  N.  Y.  9).  In  that  case,  the  counsel  and  agent  of 
the  Phoenix  Bank  went  before  the  board  of  State  auditors  of 
Michigan,  and  urged  the  payment  of  the  claim  of  the  bank 
for  moneys  loaned  to  former  officials  of  the  State  without  au- 
thority of  law,  but  which,  he  insisted,  the  State  was  bound 
in  honor  to  pay,  as  it  had  had  the  benefit  of  the  money, 
stating  that  the  bank  had  never  received  a  dollar,  and  con- 
cealing from  the  auditors  that  the  bank  had  been  repaid  a 
large  amount  of  the  claim :  upon  which  representation  the 
auditors  allowed  the  whole  claim  of  $35,603  74,  which  was 
paid  by  the  State.  The  action,  which  was  an  equitable  one, 
was  brought  by  the  State  against  the  bank,  to  set  aside  the 
audit  and  to  recover  back  from  the  bank  the  amount  it  had 
obtained  upon  the  fraudulent  representation  of  its  agent, 
and  judgment  being  given  for  the  bank,  it  was  affirmed  by 
the  Court  of  Appeals,  except  as  to  a  certain  amount  which 
had  gone  to  the  use  of  the  State,  and  had  not  been  repaid  to 
the  bank. 

It  is  very  clear  upon  the  authority  of  that  case  that  if  the 
plaintiff  or  his  agent,  the   undersheriff,  presented  for  audit 
to  the  board   of  supervisors,  or  to    the  board  of  apportion- 
ment and  audit,  claims  for  services  which  they,  o-r  either  of 
VOL.  VIII.— 28 
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them,  knew  had  never  been  performed,  that  the  act  was 
fraudulent,  and  that  the  audits  to  the  extent  of  the  amount 
thus  fraudulently  presented  and  allowed  may  be  set  aside  ; 
that  there  can  be  no  recovery  upon  the  bills  audited  in  1872 
in  respect  to  the  charges,  the  auditing  of  which  was  fraudu- 
lently obtained  ;  and  that  the  amount  paid  by  the  county 
upon  the  audit  of  1871,  which  on  the  part  of  the  plaintiff  or 
his  agent,  the  undersheriff,  was  fraudulently  obtained,  may 
be  recovered  back,  there  being,  if  such  were  the  facts  in  this 
case,  as  in  The  State  of  Michigan  v.  The  Phoenix  Sank  (su- 
pra), a  false  and  fraudulent  representation  of  the  existence 
of  a  claim  which  was  fictitious. 

The  refusal  of  the  court  in  this  equitable  action  to  com- 
pel the  payments  of  the  bills  of  1872,  to  the  extent  that  the 
audit  of  them  was  fraudulently  obtained,  and  to  give  judg- 
ment for  the  paj-ment  by  the  plaintiff  to  the  county  of  the 
amount  received  by  him  in  1871,  to  the  extent  that  the  audits 
of  his  bills  in  that  year  was  fraudulently  obtained,  is  in  no 
way  an  interference  with  the  judgment  and  discretion  of  the 
board  of  supervisors  and  the  board  of  apportionment  and 
audit,  in  matters  of  which  they  have  exclusive  jurisdiction  : 
as  the  judgment  of  the  court  is  founded  upon  facts  disclosed 
in  this  action  which  were  not  before  these  boards,  and  which, 
it  may  be  assumed,  if  known  to  them,  would  have  prevented 
the  audit  of  charges  fraudulently  made.  Indeed,  it  may  be 
said,  so  far  as  respects  the  equitable  jurisdiction  of  the  court, 
to  relieve  against  an  audit  fraudulently  obtained,  that  it 
would  make  no  difference  if  the  boards  knew  that  these 
charges  were  fraudulent ;  for,  if  they  did,  and  co-operated  in 
the  consummation  of  the  fraud,  the  equitable  power  of  the 
court  could  be  exercised  to  relieve  against  it ;  for,  as  has  been 
frequently  said  in  the  cases  already  referred  to,  fraud  vitiates 
everything  ;  and  the  court  may  interpose  to  prevent  the  con- 
summation of  one,  or  where  it  has  been  accomplished  to  com- 
pel restitution  to  the  injured  party,  whether  the  fraud  is 
practised  by  the  official  who  presents  a  claim  for  audit,  or  by 
the  official  body  whose  duty  it  is  to  examine  into  it. 

.It  .may  be  said  that  the  .defendants  have  their  remedy  by 
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applying  to  the  board  of  supervisors  to  reconsider  these 
audits,  it  being  now  settled  by  the  court  of  last  resort  that 
the  board  of  supervisors  may  do  so. 

But  to  this  there  are  several  answers.  The  fact  that  the 
board  of  supervisors  may  reconsider  and  correct  an  erroneous 
audit  does  not  deprive  a  court  of  equity  of  its  power  to  give 
relief  in  cases  of  fraud ;  and  if  the  board  of  supervisors  should 
refuse  to  reconsider  the  matter,  the  party  would  still  have 
his  remedy  in  a  court  of  equity,  which  may  always  be  ap- 
pealed to  for  relief  in  such  cases  ;  and  having  acquired  juris- 
diction by  reason  of  the  fraud,  and  having  all  the  necessary 
parties  before  it,  it  may  determine  the  whole  matter  and  give 
complete  relief.  (State  of  Michigan  v.  The  Phoenix  Bank,  33 
N.  Y.  28.) 

A  reconsideration,  moreover,  of  the  audits  of  1871,  would 
not  restore  to  the  defendants  the  money  improperly  obtained 
from  them ;  and  resort  would  still  have  to  be  had  to  an  ac- 
tion to  compel  the  restoration  of  it.  In  addition  to  this,  it 
was  by  no  means  certain,  until  the  decision  of  the  Court  of 
Appeals  in  The  People  v.  The  Supervisors  of  Broome  (jm/?m), 
that  the  supervisors  could  exercise  such  a  power.  In  fact,  it 
was  not  only  considered  extremely  doubtful,  but  it  was  de- 
cided in  the  case  already  referred  to  (The  People  v.  The  /Su- 
pervisors of  Schenectady,  35  Barb.  415)  that  they  could  not ; 
that  when  they  had  exercised  their  judicial  power,  it  was,  in 
effect,  a  judgment  which  was  final  and  conclusive  as  to  any 
power  they  could  exercise  over  it,  by  way  of  review  or  re- 
versal, which  conclusion  was  deduced  from  an  examination 
and  review  of  a  number  of  cases  that  had  previously  been 
decided.  It  may  well  have  been,  therefore,  that  the  legal 
advisers  of  the  municipality  were  of  the  opinion  that  these 
boards  had  no  right  to  consider  their  previous  action  and  pass 
again  upon  a  claim  which  had  been  audited  ;  that  it  was  final 
and  conclusive,  as  well  upon  the  parties  themselves  as  upon 
the  official  body  that  made  it,  especially  as  the  decision  of 
the  Court  of  Appeals  in  The  People  v.  The  Supervisors  of 
Broome  (supra)  that  they  could  do  so,  was  not  rendered  un- 
til a  year  after  the  plaintiff  had  brought  this  action  to  com- 
pel the  payment  of  the  bills  audited  in  1872. 
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It  remains  now  to  consider  whether  the  evidence  estal>- 
lished  that  the  audits,  to  the  extent  to  which  they  were  set 
aside  by  the  judgment  of  the  court  below,  were  fraudulently 
obtained  by  the  plaintiff. 

As  already  stated,  the  plaintiff  attached  to  each  of  his 
seven  bills  his  affidavit  that  they  were  true,  and  for  services 
actually  rendered.  He  testified  on  the  trial  that  he  believed 
what  he  swore  to  in  these  affidavits  to  be  true;  that  they 
were  all  made  out  by  Stevens,  the  undersheriff,  who  was  his 
book-keeper,  in  whom  he  had  all  confidence,  as  he,  the  plain- 
tiff, was  new  to  the  office,  and  Stevens  had  been  employed 
in  it  as  a  subordinate  for  many  years  previously.  That  he, 
the  plaintiff,  employed  a  person  to  obtain  returns  of  the  con- 
victions in  the  courts,  who  brought  the  returns  to  the  office  ; 
that  the  plaintiff  did  the  best  he  could  in  examining  to  see 
if  they  were  right,  and  then  referred  them  to  the  under- 
sheriff, Stevens,  as  he  knew  more  about  the  duties  of  the 
office  than  the  plaintiff  did  ;  that  the  bills  were  all  made  out 
by  Stevens,  and  the  plaintiff  examined  the  returns,  as  far  as 
he  could,  with  the  aid  of  Stevens,  and  satisfied  himself  as  to 
the  correctness  of  the  charges  ;  that  he  was  satisfied  that 
they  were  correct  from  the  information  that  he  obtained  and 
the  examination  he  made  in  respect  to  each  of  the  bills 
that  he  presented  ;  that  he  generally  knew  of  the  returns 
of  the  convictions  of  each  day  and  referred  them  to  Mr. 
Stevens ;  that  he,  the  plaintiff,  examined  the  bills  before 
they  were  presented  and  understood  the  nature  of  the 
charges  ;  that  he  believed  that  he  had  transferred  to  Black- 
well's  Island,  the  House  of  Refuge,  and  the  Penitentiary,  all 
the  prisoners  charged  for;  that  he  satisfied  himself  as  to  the 
charges,  or  never  would  have  made  them,  but  that  he  relied 
principally  upon  Stevens,  as  he  was  the  book-keeper  and  made 
out  the  bills.  Stevens  testified  that  the  charges  for  reports 
of  convictions  in  the  courts  were  made  up  by  him  from  the 
data  furnished  by  the  deputies  who  collected  the  informa- 
tion ;  that  the  reports  were  sent  to  the  secretary  of  State  by 
the  10th  of  every  month,  though  occasionally  supplementary 
reports  were  made  up  and  sent,  as  they  could  not  get  all  the 
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information  in  time ;  that  he  did  not  forward  the  reports  to 
the  secretary  of  State  in  person,  but  that  it  was  done  by  a 
clerk,  and  that  he  had  not  the  remotest  doubt  but  that  they 
had  all  been  forwarded  ;  that  entries  were  made  of  the  con- 
veyance of  prisoners  to  the  Penitentiary,  the  Workhouse,  the 
Catholic  Reformatory,  the  prison  at  Hart's  Island,  and  other 
places,  from  information  collected  from  the  deputies  who 
performed  the  services.  That  the  bills  were  made  up  from 
the  information  received  from  the  parties  having  the  partic- 
ular matters  in  charge — the  cash  items  from  the  bills  and  re- 
ceipts of  the  parties  to  whom  the  amounts  were  paid,  and 
that  nothing  was  charged  in  the  bills  that  he  had  not,  at  the 
t.nie,  the  true  data  for.  It  appeared,  in  addition  to  this,  that 
the  plaintiff's  bills,  when  presented  to  the  board  of  super- 
visors, were  referred  to  a  special  committee;  that  this  com- 
mittee, or  some  members  of  it,  went  to  the  sheriff's  office  and 
examined  the  books  and  papers  in  reference  to  each  bill; 
that  instructions  were  given  by  the  plaintiff  to  furnish  them 
with  all  the  information  they  required  in  making  their  in- 
vtstigation  and  examining  into  the  correctness  of  the  charges. 
Ami  Stevens  testified  that  this  was  done;  that  the  data  from 
which  the  bills  were  made  up  were  placed  before  the  com 
niitlee;  that  nothing  was  concealed  from  them,  and  that,  to 
the  l)f,st  of  his  belief,  everything  charged  for  was  correct. 

This   would   have   been  very  satisfactory  as  presumptive 
evidence  tha-t  all  the  charges  were  honestly  and  fairly  made. 

O  \i  J 

1 1  could  not  be  expected  that  the  head  of  a  large  office,  like 
that  of  the  sheriff  of  the  city  and  county  of  New  York,  could 
personally  know  all  the  details  of  the  services  performed  by 
;;!!  his  numerous  employees,  and  in  verifying  the  correctness 
of  his  bills  he  would  necessarily  have  to  trust,  more  or  less, 
to  his  subordinates;  and  also  that  the  undersheriff  would 
Lave  to  rely  upon  the  subordinates  who  gave  him  informa 
linn  as  to  the  number  of  prisoners  conveyed  or  brought  in 
formation  as  to  the  number  of  convictions.  But  this  state- 
ment l>v  the  sheriff  and  undersheriff  was  met  by  an  uncon- 
l;a<licted  array  of  facts  which  showed  that  in  the  sheriff's 
lills  a  fraud  had  been  practised  to  a  very  large  amount; — 
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which  established  conclusively  that,  during  this  period  of  a 
year  and  nine  months,  charges  were  made  for  reporting  con- 
victions in  the  courts  greatly  exceeding  the  number  of  con- 
yictions,  as  was  shown  b_y  the  examination  of  the  clerks  of 
the  respective  courts  and  by  comparing  their  statements  with 
the  reports  made  ;  that  the  reports  of  convictions  in  the 
Police  Courts,  which  were,  as  Stevens  testified,  included 
under  the  head  of  special  services,  as  provided  for  by  the 
statute,  were  again  charged  for  during  the  whole  of  this 
period  under  the  head  of  convictions  in  the  Police  Courts. 
Stevens  says  that  this  charge  under  the  head  of  Police  Courts, 
in  all  the  bills,  was  not  for  reporting  convictions  in  these 
courts,  but  for  collecting  the  statistical  information  to  be 
reported.  The  short  answer  to  this  is,  that  the  charges  in  all 
the  bills  were  for  reporting  convictions  in  the  Police  Courts, 
the  number  of  such  convictions  reported  charged  for  in  each 
bill  being  specifically  enumerated,  and  not  for  collecting 
the  statistical  information.  To  state  it  more  clearly,  it  is 
claimed  that  although  charged  in  the  bills  as  "  for  making  re- 
ports of  convictions  in  the  Police  Courts,"  the  12|  cents 
charged  was  for  collecting  the  information  to  enable  the 
plaintiff  to  report  the  convictions.  Stevens  testified  that  this 
sum  of  12£  cents  was  allowed  by  a  resolution  of  the  board 
of  supervisors ;  that  that  was  the  regular  rule  since  1867 ; 
in  respect  to  which  we  have  only  his  statement  as  to  the  res- 
olution and  the  nature  of  it,  no  such  resolution  having  been 
given  in  evidence.  The  answer  to  this  statement  is,  that  the 
statute  does  not  authorize  a  county  charge  for  collecting  the 
statistics  relating  to  convictions,  and  another  county  charge 
for  reporting  the  same  statistics  to  the  secretary  of  State. 
It  provides  for  what  shall  be  reported,  as  the  name,  age,  sex, 
native  country  of  each  person  convicted,  the  degree  of  in- 
struction and  such  other  items  of  information  as  the  secretary 
of  State  shall  require,  and  that  the  reports  shall  be  in  such 
form  as  he  may  prescribe ;  and  declares  that  for  the  sheriff's 
services  in  the  premises,  as  well  as  for  collecting  statistics 
relating  to  convictions  in  the  special  sessions,  he  shall  be 
allowed  a  reasonable  compensation  by  the  board  of  super- 
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visors.  The  words  "  for  their  services  in  the  premises,"  in 
the  acts  of  1861  and  1867,  taken  in  connection  with  the  pre- 
vious act  of  1839  (Laws  of  1839,  p.  234,  §§  4  and  5  ;  Laws  of 
1861,  p.  74,  §  4 ;  Laws  of  1867,  pp.  1631  and  1632,  §  4),  refer 
to  the  reporting  of  convictions  in  Criminal  Courts  of  Record 
previously  mentioned  in  section  4,  both  of  the  act  of  1861 
and  of  the  act  of  1867,  and  the  words  in  these  sections  in 
both  acts,  "  as  well  as  for  collecting  statistics  relating  to  con- 
victions in  Courts  of  Special  Sessions,"  means  that  there  shall 
l>e  compensation  as  well  for  that  service ;  the  fifth  section  of 
the  previous  act  of  1839  having  provided  that  similar  re- 
ports as  in  the  Criminal  Courts  of  Record  should  be  made 
by  the  sheriffs  of  convictions  in  the  Courts  of  Special  Ses- 
sions, but  omitted  to  make  any  provision  for  compensation 
for  that  service  as  the  previous  section  (§  4)  in  that  act  had 
done  for  the  compensation  of  the  sheriffs  for  reporting  con- 
victions in  Criminal  Courts  of  Record,  and  which  the  act  of 
1861,  which  was  an  amendatory  and  consolidating  act,  sup- 
plied. The  act  of  1861  also  provided  afterwards  in  section 
5  for  the  sheriff  reporting  convictions  in  the  Special  Sessions, 
but  has  nothing  in  that  section  about  compensation  for  that 
service,  having  previously  provided  for  it  in  the  preceding 
section  in  the  words,  "  for  collecting  statistics  relating  to 
convictions  in  Courts  of  Special  Sessions."  As  nothing  is 
said  in  words  in  either  of  the  acts  about  compensation  for  re- 
porting convictions  in  Courts  of  Special  Sessions,  it  follows 
that  the  county  charge  must  be  either  for  collecting  statistics 
of  such  convictions,  or  for  reporting  the  statistics,  and  can- 
not be  for  both  as  separate  county  charges.  If  the  county 
charge  is  to  be  for  collecting  statistics,  then  the  12|  cents 
allowed  by  the  board  of  supervisors  is  all  that  the  plaintiff 
would  be  entitled  to,  and  he  would  not  be  entitled  to  50 
cents  for  each  conviction  reported.  But  it  is  very  plain, 
taking  the  statutes  together,  and  construing  them  with  refer- 
ence to  their  general  object,  that  it  was  the  reporting  of 
the  convictions  that  was  to  be  compensated  and  was  to  be  a 
county  charge,  and  if  the  board  of  supervisors,  after  fixing  a 
county  charge  of  50  cents  for  that  service,  allowed  in  addi- 
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tion  a  separate  county  charge  of  12|  cents  for  collecting 
what  was  to  be  reported  in  respect  to  convictions  in  the 
Special  Sessions,  they  had  no  authority  under  this  statute  to 
do  so,  and  their  audit  of  any  such  charge,  under  the  decisions 
before  referred  to,  may  be  disregarded  as  made  without 
authority.  No  attempt  was  made  in  explanation  of  these 
charges  to  show  that  any  statistical  information,  excepting 
that  which  was  on  file  respecting  these  courts,  was  sent  to 
the  secretary,  or  that  he  ever  required  it,  or  that  it  had  ever- 
been  required  under  the  statute  (Laws  of  1839,  pp.  235,  236). 
It  appears  that  a  deputy  was  employed  to  collect  all  the  ar- 
rests made  in  these  courts ;  but  it  is  nowhere  shown,  nor 
pretended,  that  this  was  transmitted  to  the  secretary  of 
State  as  an  account  from  month  to  month,  of  the  ar- 
rests in  these  courts.  It  appeared  by  the  testimony  of 
Stevens  himself,  that  no  reports  of  convictions  in  the  Police 
Courts,  as  such,  were  ever  sent  separately  to  Albany ;  but 
that  in  the  monthly  reports  all  such  convictions  were  in- 
cluded as  the  statutes  provides  under  the  heads  of  "•  Convic- 
tions in  the  Special  Sessions  ;  "  and  it  was  proved  by  other 
testimony  that  no  separate  report  of  convictions  in  the  Police 
Courts  was  ever  filed  in  the  office  of  the  secretary  of  State. 
This  evidence  showed,  either  that  the  conviction  already 
charged  for  under  the  head  of  "Convictions  in  the  Special 
Sessions,"  were  charged  over  again  at  the  rate  of  12*  cents 
each,  under  the  head  of  "Convictions  in  the  Police  Courts," 
or  that  this  unauthorized  additional  enumeration  every 
quarter  of  convictions  in  the  Police  Courts  was  made  up  in 
some  other  way.  That  a  fraud  was  practised  by  the  plain- 
tiff upon  the  county  in  the  reporting  of  convictions  is,  I 
think,  upon  the  evidence  palpable,  and  it  may  have  been 
done,  as  Stevens  testified,  and  begun  before  the  plaintiff  came 
into  office  with  the  co-operation  of  the  board  of  supervisors, 
iinder  an  administration  of  our  municipal  government  that 
has  since  become  notorious. 

The  fraud  in  reporting  the  convictions  appears  to  have 
been  two-fold :  firstly,  by  charging  for  reporting  a  larger 
number  than  were  actually  convicted ;  and,  secondly,  by 
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making 'a  wholly  fictitious  additional  charge  under  the  head 
of  convictions  in  the  Police  Courts ;  and  it  is  immaterial, 
whether  this  was  done  by  Stevens  with  or  without  the  plain- 
tiffs knowledge  and  concurrence,  as  it  was  done  for  his  bene- 
fit, and  was  a  fraud  upon  the  county.  It  was  shown  further, 
by  uncontradieted  evidence,  that  a  large  portion  of  the  pris- 
oners whose  conveyance  he  charged  for  were  never  con- 
veyed to  prison  by  the  sheriff  or  by  any  of  his  subordinates; 
but  were  transported  by  persons  employed  and  paid  by  the 
commissioners  of  charities  and  corrections,  or  were  in  other 
cases  brought  from  prison  to  the  courts  and  back  again  by 
the  ordinary  court  officers,  who  were  officials  paid  l>y  the 
city,  and  who  performed  this  service  as  incident  to  their 
office. 

I  have  carefully  gone  over  the  tabular  statement  of  these 
overcharges,  given  in  the  respondent's  points.  I  have  com- 
pared it  with  the  testimony  of  the  witnesses  and  with  the 
numerous  exhibits.  I  have  computed  the  amounts  to  test 
their  correctness,  and  assuming,  as  the  respondent  does,  that 
the  plaintiff  was  entitled  to  charge  only  for  conveying  to 
prison  persons  convicted  of  crime  in  the  Courts  of  Oyer  and 
Terminer,  the  General  Sessions,  and  the  Court  of  Special 
Sessions,  I  find  it  to  be  substantially  correct.  There  is  some 
difference  in  my  computation,  but  it  is  not  material,  at  least 
as  affecting  the  conclusions  I  have  arrived  at  in  this  case. 

The  plaintiff  charged,  and  was  paid  for  reporting,  in  the 
year  1871,  39,771  convictions,  which,  at  50  cents  each,  is 
$19,985  50.  The  reports  on  file  for  every  month,  in  the 
secretary  of  State's  office,  during  that  period,  show  that  the 
number  reported  was  24,799,  or  14,972  less  than  the  plain- 
tiff charged  for;  making  an  overcharge  of  $7,485,  to  which  is 
to  be  added  the  additional  fictitious  charge  in  that  year  of 
34,495  reports  of  convictions  in  the  Police  Courts,  at  12* 
cents,  making  $4312,  being  altogether  $11,797  fraudulently 
obtained  during  that  year  for  this  alleged  service.  It  is 
suggested  by  the  appellant  that,  as  the  examination  was 
made  in  the  secretary  of  State's  office  four  years  after  the 
plaintiffs  reports  were  sent,  some  of  them  may  have  been 
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mislaid,  or  may  not  have  been  preserved.  But  there  is* 
nothing  in  the  evidence  to  warrant  any  such  inference.  The 
witness  examined  gave  a  tabular  statement  of  the  number 
of  convictions  reported  in  the  Courts  of  Oyer  and  Ter- 
miner  and  General  Sessions  for  every  month  during 
the  whole  of  1871,  and  for  the  nine  months  of  1872, 
and  in  the  Special  Sessions  in  1872,  showing  that  these 
reports  were  on  file.  The  plaintiff  sometimes  made  addi- 
tional reports,  being  unable  occasionally  to  get  all  the  infor- 
mation of  the  preceding  month,  by  the  tenth  of  the 
following  month,  but  there  is  no  reason  for  inferring 
that  the  additional  reports  were  not  on  file,  or  were  missing 
or  not  preserved,  any  more  than  the  regular  reports,  or  that 
the  witness  did  not  draw  the  information  of  the  number  o-f 
reported  convictions  from  both.  He  stated  the  reports  that 
were  not  on  file,  which  were  the  reports  of  the  Special  Ses- 
sions for  1871  ;  but  as  they,  or  copies  of  them,  were  given  in 
evidence  on  the  trial,  this  information  was  supplied,  and  the 
whole  showed  the  exact  number  of  convictions  reported 
during  the  whole  period. 

The  plaintiff  charged,  and  was  paid  for  conveying  in  that 
year  23,050  prisoners  to  prison,  which,  at  $1  75  each,  the 
rate  allowed  by  the  board  of  supervisors,  is  $40,337  50.  The 
number  of  persons  convicted  during  that  year  in  the  Oyer 
and  Terminer,  the  General  Sessions  and  the  Special  Sessions 
was  proved  by  the  clerks  of  those  courts.  For  those  con- 
victed and  conveyed  to  the  State  Prison  the  plaintiff  was 
not  entitled  to  charge,  as  he  is  paid  for  that  service  by  the 
State.  The  number  who  were  convicted  in  these  three 
courts,  of  every  nature  and  description,  who  were  sent  to 
other  prisons  than  the  State  Prison  in  1871,  was  3300,  which 
includes  those  who  were  fined  without  imprisonment,  as  well 
as  the  cases  in  which  judgment  was  suspended.  The  num- 
ber who  were  only  fined  was  455,  and  the  number  who 
were  sent  to  the  city  prison,  no  conveyance  being  required, 
the  prison  being  connected  by  a  bridge  with  the  court  room, 
were  210,  which  makes  665  who  were  not  conveyed  by  the 
plaintiff  to  prison,  and  reduces  the  number  convicted  and 
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conveyed  by  him  to  2,637  ;  which,  at  $1  75  each,  is  $ 4,614  75. 
That  this  was  the  actual  extent  of  the  number  of  convicted 
persons  conveyed  by  him  appears  by  the  testimony  of  the 
person  who  was  employed  by  him  to  convey  prisoners  during 
the  whole  time  the  plaintiff  was  in  office  to  the  Penitentiary 
and  House  of  Refuge,  who  testified  that  he  conveyed  every 
year  for  the  plaintiff  from  1600  to  2000,  and  that  2500  a 
year  would  be  "  a  very  outside  statement."  Deducting  the 
$4617  50  for  the  conveyance  during  the  year  of  2637  con- 
victed persons  from  the  $40,337  50  charged  by  the  plaintiff 
for  this  service,  it  shows  that  there  was  an  overcharge  by 
him  in  this  item  in  1871  of  $35,722  75,  which,  added  to  the 
overcharge  of  $11,797  before  referred  to,  in  reporting  con- 
victions, makes  a  total  overcharge  during  that  year  of 
$47,519  75. 

In  the  three  quarterly  bills  for  the  nine  months  of 
1872  the  plaintiff  charges  for  conveying  18,081  prisoners,  at 
$1  75  each,  amounting  to  $31,641  75.  There  were  convicted 
during  that  period,  in  the  three  courts  before  referred  to, 
2656,  from  which  are  to  be  deducted  376  fined  without  im- 
prisonment, and  154  committed  to  the  Cit\r  Prison  from  the 
Special  Sessions,  where  no  conveyance  was  necessary,  which 
would  reduce  the  number  conveyed  by  the  plaintiff  to  2410, 
for  which  the  plaintiff  was  entitled  to  charge  $4217  50, 
making  an  overcharge  for  this  service  in  these  bills  of 
$27,424. 

The  plaintiff  charged  for  reporting  during  this  period 
23,974  convictions,  amounting  to  $11,987.  It  was  shown 
that  the  number  actually  reported  by  him  was  20,121, 
amounting  to  $10,060  50,  making  an  overcharge  of  $1926  50. 
There  is  also,  in  these  three  bills,  the  fictitious  charge,  as  in 
1871,  for  reporting  convictions  in  the  Police  Courts,  which, 
in  these  bills,  is  29,980  of  such  convictions,  at  12|  cents 
each,  amounting  to  $3747  51.  The  amount  of  these  three 
bills  is  $52,868,  deducting  from  which  the  three  items  of  fic- 
titious charges  above  referred  to  of  $27,424  25,  $1928  50 
aud  $3747  51,  reduces  the  amount  of  the  plaintiff's  claim 
in  this  suit  to  $19,770  49,  against  which  is  the  counter  claim 
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of  .$47,519  75.  Deducting  from  the  counter  claim  of 
$47,519  75  the  amount  to  which  the  plaintiff  was  entitled, 
in  the  three  quarterly  bills  of  1872,  of  $19,770  19,  it  brings 
the  counter  claim  to  $27,749  26,  adding  four  years'  interest 
to  which  brings  the  counter  claim  very  near  to  the  amount  of 
the  verdict  rendered,  which  is  $85,613  86. 

In  this  computation,  which  is  evidently  the  one  upon 
which  the  jury  acted,  two  items  are  not  included :  1.  The 
conveyance  of  juvenile  delinquents  to  the  House  of  Refuge, 
except  where  they  were  convicted  in  the  Special  Sessions, 
which  was  but  a  small  proportion  of  the  whole  ;  and  2.  The 
conveyance  of  prisoners  to  court,  and  their  reconveyance  to 
prison,  until  their  case  was  brought  to  trial,  and  they  were 
either  discharged  or  convicted.  The  plaintiff  testifies  that 
about  thirty  were  brought  every  day  to  the  General  Sessions 
and  the  Oyer  and  Terminer,  and  those,  of  course,  were  re- 
manded to  prison  whose  trial  was  postponed,  or  where  the 
day  was  occupied  with  the  trial  of  others.  The  same  prisoner, 
therefore,  might  be  brought  to  court  several  days  before  his 
case  could  be  tried,  and  in  capital  cases  the  accused  were 
sometimes  brought  very  often,  the  plaintiff  testifying  that  in 
the  case  of  Stokes,  he  was  brought  to  the  court  at  least  forty 
times ;  and  that  it  was  the  same  in  another  capital  case — 
that  of  Cavanagh.  For  these  conveyances  of  prisoners  to 
court  the  plaintiff  charged  for  each  person  and  for  each  con- 
veyance $1  75,  which,  if  about  thirty  were  brought  a  day, 
would  be  $52  50  a  day  ;  and  as  the  General  Sessions  sit  231 
days  in  the  year,  that  is,  every  day  except  Saturdays  and 
Sundays  and  the  last  fortnights  in  July  and  August,  and  as 
the  Oyer  and  Terminer  has  two  terms  in  the  year,  of  about 
forty  days  each,  which  would  be  altogether  311  days  in  the 
year,  involving  a  charge  each  day  for  this  service  of  $52  50, 
there  would  be  a  charge  of  about  $16,437  50  for  the  year 
1871,  and  for  the  nine  months  of  1872,  $12,328  50,  making 
altogether  for  this  service  during  this  period  of  a  year  and 
nine  months,  $28,766. 

The  defendants  insist  that  the  plaintiff  was  entitled  to 
charge  the  county  only  for  the  conveyance  of  convicted  per- 
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sons  to  prison  in  the  final  execution  of  their  sentences. 
That  the  provision  of  the  statute  (1  R.  S.  385,  §  5),  making 
the  sheriffs  compensation  a  county  charge,  is  for  his  "ser- 
vices and  expenses  in  conveying  criminals  to  jail."  If  this 
were  the  only  provision,  there  would  be  some  ground  for  this 
objection,  as  the  word  "  criminals  "  denotes  those  who  have 
been  convicted  of  crime,  as  contradistinguished  from  those 
who  are  merely  charged  with  offenses,  and  who  may  be  ac- 
quitted or  convicted.  But  the  statute,  in  the  same  section, 
also  provides  that  the  compensation  of  constables  or  other 
officers,  for  executing  process  on  persons  charged  with  crim- 
inal offences  shall  be  a  county  charge,  and  this  service,  if 
performed  by  a  sheriff,  comes  under  this  head.  It  is  made 
the  duty  of  the  district-attorney  of  any  county,  by  statute 
(2  R.  S.  200,  §  37),  to  issue  a  precept,  twenty  days  before 
the  sitting  of  the  Court  of  Oyer  and  Terminer,  to  the  sher- 
iff to  bring  before  the  court  all  persons  then  in  the  jail  of 
the  county;  and  by  the  act  of  1855  (chap.  337)  all  the  pro- 
visions of  law  whatsoever,  then  existing,  relating  to  Courts 
of  Oyer  and  Terminer,  and  regarding  trials  of  indictments 
for  capital  offences,  and  for  offences  punishable  by  imprison- 
ment in  the  State  prison  for  life,  and  regarding  sentences 
thereon,  &c.,  &c.,  are  made  applicable  to  tbe  Court  of  Gen- 
eral Sessions  in  this  city.  This  provision  may  have  been 
construed,  whether  correctly  or  not,  as  authorizing  the  dis- 
trict-attorney of  this  county  to  bring  all  persons  in  the  city 
prison  before  the  Court  of  General  Sessions  at  each  term  of 
the  court,  as  he  is  by  the  provisions  in  the  Revised  Statutes 
required  to  do,  before  the  sitting  of  the  Court  of  Oyer  and 
Terminer.  It  appears  by  the  plaintiff's  testimony  that  he 
brought  all  the  prisoners  from  the  city  prison  to  the  General 
Sessions ;  that  a  list  was  given  to  him,  by  whom  lie  does  not 
state;  and  that  he  brought  to  the  court  the  number  he  was 
instructed  to  bring.  For  all  that  appears  in  the  evidence,  it 
may  have  been  a  precept  issued  by  the  district-attorney  from 
day  to  day,  or  before  the  beginning  of  each  term,  upon  the 
construction  that  he  was  authorized  to  do  so  by  the  act  be- 
fore referred  to,  of  1855,  applying  existing  provisions  relat- 
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ing  to  the  Court  of  Oyer  and  Terminer  to  the  General  Ses- 
sions of  the  count}'.  However  that  may  be,  it  appears  by 
the  plaintiff's  own  testimony,  that  before  he  came  into  office 
the  prisoners  were  brought  from  the  city  prison  to  the  Oyer 
and  Terminer  and  General  Sessions  by  the  court  officers,  a 
class  of  officials,  as  I  have  said,  who  are  paid  by  the  city,  and 
who  performed  this  service  necessarily  as  incident  to  the  duty 
of  their  office.  When  prisoners  were  brought  to  these 
courts  in  charge  of  the  court  officers,  which  was  done  by 
having  the  prisoners  handcuffed  to  a  chain,  the  sheriff  had 
no  claim  for  compensation  for  a  service  which  he  did  not 
perform,  for  what  the  statute  provides  is,  that  a  reasonable 
compensation  to  constables  or  other  officers  executing  process 
upon  persons  charged  with  crimes  shall  be  a  county  charge, 
and  if  the  constables,  or,  as  they  are  now  called,  the  officers 
of  the  court,  brought  each  day  the  prisoners  to  the  General 
Sessions  that  were  to  tried,  there  was  no  occasion  for  the 
board  of  supervisors  making  the  service  which  these  officers 
performed  and  were  paid  for,  being  salaried  officers,  which 
the  sheriff  is  not,  a  county  charge  to  be  paid  to  the  sheriff, 
and  it  may  be  that  this  charge  of  $1  75  to  the  sheriff,  estab- 
lished by  the  board  of  supervisors,  was,  for  all  tha-t  we  know, 
for  the  conveyance  of  convicted  persons,  in  execution  of 
their  sentence,  a  service  which  the  sheriff  alone  performed. 
What  the  provision  of  the  board  of  supervisors  was,  in  re- 
spect to  this  charge  of  -fl  75  for  conveying  prisoners,  does 
not  appear,  as  the  resolution  of  the  board  was  not  given  in. 
evidence.  It  merely  appears  to  have  been  conceded  that  the 
supervisors  allowed  that  specific  sum  for  the  conveyance  of 
a  prisoner.  In  the  Special  Sessions  there  was  no  conveyance 
of  the  prisoners  by  the  sheriff,  as  the  court  room  of  the 
Special  Sessions  and  the  prison  are  in  the  same  building,  and 
the  prisoners  are  brought  into  court  and  returned  to  the 
prison  by  the  court  officers  across  a  bridge  which  connects 
the  court  room  with  the  prison.  It  was  admitted  by  the 
plaintiff,  upon  his  examination,  that  there  was  no  convey- 
ance by  him  in  these  cases,  and  by  his  deputy  Stevens,  that 
no  such  conveyances  were  charged  for.  When  the  General 
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Sessions  was  held  in  the  same  room  where  the  Special  Ses- 
sions is  now  held,  which  it  was  for  many  )'ears,  there  was 
no  conveyance  of  prisoners,  as  they  were  brought  into  the 
pourt  room,  and  returned  to  prison  in  the  same  way,  across 
the  bridge  ;  but  when  the  General  Sessions  was  removed  to 
the  present  building  in  the  park,  the  prisoners  to  be  tried 
had  to  be  brought  to  it  from  the  city  prison,  and  were 
brought,  as  before  stated,  handcuffed  to  a  chain  by  the  court 
officers. 

Shortly  after  the  plaintiff  came  into  office,  he  got  a  wagon 
or  van  built  in  which  to  convey  the  prisoners  from  the  city 
prison  to  the  court  rooms  of  the  General  Sessions  and  Oyer 
and  Terminer,  charging  the  county  with  the  cost  of  the  van 
and  of  the  horses,  for  which  he  was  paid  in  1871,  and  he  also 
charged  in  his  quarterly  bills  for  the  keeping  of  the  horses. 
He  employed  the  driver  of  the  van  and  the  person  who  guarded 
it,  and  for  conveying  the  prisoners  in  the  van  a  distance 
of  four  blocks,  or  at  farthest  a  quarter  of  a  mile,  he  charged' 
$1  75  for  each  conve}rance  of  a  prisoner.  In  this  way,  he 
says,  "  I  relieved  the  court  officers,  and  relieved  the  prison- 
ers from  walking,  by  putting  them  in  the  van,"  by  which 
relief  he  put  upon  the  county  an  additional  annual  expendi- 
ture, for  his  own  benefit,  of  $16,437  50,  his  only  outlay 
being  the  payment  of  the  driver  and  the  guard  of  the  van. 
As  incidental  to  his  coming  into  office,  therefore,  he  took 
upon  himself  the  performance  of  a  service  previously  dis 
charged  by  paid  officials  of  the  county,  at  an  increased  cost 
to  the  county  of  over  $16,000  annually. 

Whether  he  was  entitled  to  do  this  would  depend  upon 
whether  the  act  of  1855  required  the  district-attorney  to 
issue  a  precept  twenty  days  before  the  sitting  of  the  General 
Sessions,  which  is  nearly  constantly  in  session  throughout, 
the  year,  to  bring  before  it  all  the  persons  in  jail  every 
month  at  the  beginning  of  each  term,  which  I  very  much 
doubt ;  and  if  it  did,  whether  the  district-attorney  issued  any 
such  precept,  which,  by  statute,  is  to  be  tested  and  sealed  as 
process  of  the  court;  which  must  state,  by  the  provisions  of 
the  statute,  the  time  and  place  of  holding  the  court,  which, 
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as  respects  the  sitting  of  the  Oyer  and  Terminer,  is  neces- 
sary, but  wholly  unnecessary  in  respect  to  the  sitting  of  the 
General  Sessions  in  this  county,  the  holding  of  the  terms  of 
which  court  is  regularly  fixed  and  established  by  law ;  and 
finally,  whether  the  provision  made  by  the  board  of  $1  75 
for  conveying  prisoners  by  the  sheriff,  and  making  it  a  county 
charge,  did  or  did  not  embrace  a  conveyance  of  this  descrip- 
tion. There  can  be  no  doubt  of  the  plaintiffs  right  to  charge 
for  conveying  prisoners  to  the  Court  of  Oyer  and  Terminer, 
under  the  precept  from  the  district-attorney;  but  the  num- 
ber so  conveyed  was  necessarily  small.  The  clerk  of  the 
Oyer  and  Terminer  testified  that  the  convictions  in  that 
court  relatively  "  were  very  few,"  being  "  generally,"  he  said, 
"•cases  of  homicide"  that  "do  not  count  up,"  making  the 
number  of  accused  persons  brought  into  that  court  for  trial 
exceedingly  limited,  when  compared  with  the  number 
brought  for  trial  before  the  General  Sessions. 

Even  allowing  the  plaintiff  to  recover  for  this  service  to 
the  extent  which  he  stated  it,  and  at  the  rate  charged  by 
him,  the  overcharge  remained  still  very  great;  to  account 
for  which  the  plaintiff  said  that  he  charged  81  75  for  every 
person  committed  to  the  City  Prison,  without  reference  to 
the  question  whether  he  conveyed  the  prisoners  or  not ;  that 
whenever  a  person  was  committed  to  the  City  Prison  he 
charged  this  fee,  no  matter  how  the  prisoner  got  there ; 
whether  sent  from  the  Police  Courts  on  a  conviction  for  ten 
days,  or  for  trial  at  the  Special  or  General  Sessions  ;  that  he 
went  upon  the  ground  that  he  had  a  right  to  charge  for  con- 
veying him,  whether  he  convej^ed  him  or  not ;  and  that  he 
never  employed  any  person  to  convey  such  prisoners,  and 
had  never  expended  a  dollar  for  that  service.  The  prisoners 
were  conveyed  from  the  Police  Courts  by  the  policemen  who 
attended  these  courts,  or  by  the  person  employed  by  the  com- 
missioners of  charities  and  correction,  who  convey  prisoners 
from  these  courts  in  a  van  to  the  City  Prison  for  short  im- 
prisonment, or  to  the  punitory  establishments  under  the  con- 
trol of  the  commissioners.  The  plaintiff's  statement,  upon 
his  examination,  was  that  he  charged  $1  75  for  the  convey- 


NEW  YORK— JANUARY,  1880.  449 

Breiuuin  v.  The  Mayor,  Aldermen  and  Commonalty  of  the  City  of  New  York. 


ance  of  each  person  committed  in  the  Police  Courts,  although 
lie  had  nothing  to  do  with  the  conveyance  of  these  prisoners. 
These  convictions  are  the  summary  convictions  that  are  made 
in  these  courts  in  cases  of  vagrancy,  intemperance,  disorderly 
conduct,  and  offenses  of  this  nature,  which,  as  the  record 
shows,  constitutes  the  great  bulk  of  convictions  for  criminal 
offenses  in  this  city. 

A  single  illustration  from  the  records  which  form  part  of 
the  exhibits  in  this  case  will  show  how  greatly  they  outnum- 
ber all  other  convictions.  In  the  report  of  the  convictions 
made  to  the  secretary  of  State,  by  the  plaintiff,  for  the  month 
of  July,  1872,  in  the  Court  of  Special  Sessions  and  in  the 
Police  Courts,  which  are  all  included  under  one  head,  the 
whole  number  of -convictions  are  stated  to  have  been  1676,  of 
which  1482  were  convictions  for  vagrancy,  drunkenness  and 
disorderly  conduct,  and  for  all  other  offenses  192.  For  th<> 
conveyance  of  all  the  persons  convicted  in  these  Police 
Courfe,  although,  as  before  stated,  made  by  other  officials 
and  paid  for  by  the  county,  the  plaintiff  charged  $1  75  for 
each  conveyance. 

For  this  charge  there  was  not  even  a  pretense.  The  stat- 
ute before  referred  to  (1  R.  S.  385)  declares  that  the  com- 
pensation to  be  allowed  to  constables  and  other  officers  for 
services  and  expenses  in  conveying  criminals  to  jail  shall  be 
a  count}'  charge.  We  have  no  longer,  in  this  city  and  county, 
as  we  formerly  had,  constables,  who  were  compensated  for 
their  services  by  fees  regulated  by  law,  but  in  their  stead  a 
class  of  officials  known  in  the  administration  of  the  criminal 
laws  by  the  title  of  policemen,  who  receive  no  fees,  but,  as 
compensation  for  their  services,  have  a  fixed  salary,  which  is 
paid  out  of  the  public  treasury,  and  where  this  class  of 
officers  convey  criminals,  as  they  may  do,  to  prison,  their 
compensation  for  this  service  is  fixed  as  a  county  charge,  by 
the  yearly  salary  that  is  paid  to  them  by  the  eounty.  In  the 
case  of  the  Police  Courts,  they  are  the  officers,  in  the  lan- 
guage of  the  statute,  "  convejdng  criminals  to  jail,"  who,  and 
not  the  sheriff,  are  entitled  under  it  to  compensation,  as  a 
county  charge,  and  who  receive  it  in  the  fixed  salary  that  ;s 
VOL.  VIII.— 29 
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paid  to  them.  And  where,  upon  conviction  in  these  courts  for 
vagrancy,  drunkenness,  or  disorderly  conduct,  prisoners,  un- 
der the  statutes  regulating  the  powers  and  duties  of,  and  pro- 
viding for  the  funds  to  be  expended  by,  the  commissioners  of 
charities  and  correction,  are  conveyed  to  the  establishments 
under  the  direction  of  the  commissioners,  the  service  is  per- 
formed in  the  manner  provided  for  by  them,  and  is  paid  for 
by  them,  and  is  a  county  charge.  And  yet,  for  this  convey- 
ance of  over  18,000  persons  yearly  by  the  commissioners, 
which  was  paid  for  out  of  the  city  treasury,  the  plaintiff 
claimed  that  he  had  a  right  to  charge  the  county  $1  75  for 
the  conveyance  of  each  person,  amounting  to  at  least  -$30,000 
a  year,  and  had  this  fictitious  claim  audited  in  his  bills  under 
a  general  charge  of  "  conveying  prisoners'  to  prison  other 
than  the  State  prisons  " — an  imposition  upon  the  county 
which  it  is  unnecessary  to  characterize  in  words  ;  and  as  re- 
spects the  plaintiff,  this  was  knowingly  and  intentionally 
done,  for  he  employed  the  same  person  to  carry  his  own  pris- 
oners that  was  employed  by  the  commissioners  to  convey  the 
prisoners  convicted  in  the  Police  Courts  to  the  punitory  es- 
tablishments under  their  charge,  this  official  of  the  commis- 
sioners receiving  a  salary  from  them  for  the  carriage  of  the 
prisoners  convicted  in  the  Police  Courts,  and  for  conveying 
to  the  Penitentiary  and  the  House  of  Refuge  the  prisoners 
convicted  in  the  Oyer  and  Terminer  and  the  General  and 
Special  Sessions,  he  had  with  the  plaintiff  a  distinct  agree- 
ment, who  paid  him  regularly  for  this  service,  and  took  his 
receipts  for  the  number  conveyed  for  him,  which,  by  the  tes- 
timony of  this  official,  amounted  to  about  2000  a  year.  I  say 
that  this  charge  for  conveying  18,000  persons  convicted  in  the 
Police  Courts  every  year,  with  which  the  plaintiff  had  nothing 
whatever  to  do,  was  knowingly  made,  for  this  matter  of  the 
conveyance  of  prisoners  was  a  service  with  which  he  was  per- 
sonally very  familiar,  independent  of  his  office  of  sheriff,  his 
'stimony  on  this  point  being  as  follows :  "  I  had  been  in  the 
;ness  a  good  while,  you  know,  as  captain  of  the  police 
olice  justice  ;  I  knew  the  routine." 

number   of  juvenile  delinquents   convicted   in   the 
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Special  Sessions,  and  which  are  included  in  the  computation 
previously  referred  to,  amounted  in  1871  to  33,  and  during 
nine  months  of  1872  to  19,  or,  in  all,  42.  It  was  proved  by 
the  superintendent  of  the  House  of  Refuge  that  the  number 
of  juvenile  delinquents  received  in  that  establishment  in 
1871  was  263,  and  for  the  nine  months  of  1872  was  176,  tin- 
whole  during  this  period  being  439.  Deducting  the  33  al 
ready  allowed  for  in  1871,  there  remains  230  for  the  convey- 
ance of  which  the  plaintiff  is  entitled  to  charge,  and  deduct- 
ing in  the  same  way  the  19  allowed  for  in  1872,  it  leaves  157, 
which  the  plaintiff  is  entitled  to  charge  for  in  that  year,  01 
altogether  387  not  allowed  for  in  the  previous  computation, 
which,  at  $1  75  for  each  conveyance,  amounts  to  8677  2". 
This  amount  the  plaintiff  was  entitled  to.  He  was  also  en- 
titled to  recover  for  conveying  prisoners  to  the  Court  of 
Oyer  and  Terminer  for  trial,  and,  for  all  that  appears  in 
the  case,  may  have  been  entitled  for  conveying  prisoners  to 
the  General  Se-sions  for  trial.  Taking  his  own  estimate  ot 
the  number  he  brought  each  day  to  these  two  courts,  which, 
as  before  stated,  would  for  a  year  and  nine  months  entitle 
him  to  $28,766,  and  adding  to  that  the  1677  25  which  lie- 
was  further  entitled  to  for  the  conveyance  of  juvenile  delin- 
quents, the  whole  would  amount  to  $29,443  25,  and  if  the 
whole  of  this  amount  is  allowed  him,  adding  to  the  bills  of 
1871  the  proportional  amount  lie  would  be  entitled  to,  and 
doing  the  same  in  respect  to  the  bills  of  1872,  and  allowing 
interest  on  the  amount  in  1871  which  the  defendants  would 
be  entitled  to  recover  back,  and  allowing  him  interest  on  the 
whole  amount  he  was  entitled  to  in  the  bills  of  1872,  from 
the  time  of  their  audit  on  the  26th  of  December,  1872,  it  will 
show,  without  the  necessity  of  my  putting  down  the  details 
of  the  computation,  that  the  amount  which  the  plaintiff  im- 
properly obtained  from  the  county  in  1871  is  greater  than 
the  amount  to  which  he  is  lawfully  entitled  upon  the  bills  of 
1872,  upon  which  he  has  brought  this  suit,  and  that  under 
no  view  of  the  case  is  he  entitled  to  recover  anything  in  this 
action.  If  the  corporation  counsel,  therefore,  feels  author- 
ized to  remit  the  amount  which  the  defendants  have  recov- 
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ererl  upon  their  counterclaim,  we  could,  and.  in  my  opinion, 
should  affirm  the  judgment,  to  the  extent  that  the  plaintiff 
was  not  entitled  to  recover  anything  in  this  action,  or  if  not. 
there  should  he  a  new  trial,  as  the  recovery  of  a  counter- 
claim against  the  plaintiff  to  the  extent  of  -$35,613  63  can- 
not be  sustained  upon  the  evidence. 

The  whole  amount  tluit  he  received  in  1871,  as  well  as 
the  amount  he  claims  to  recover  in  this  action,  has  heen  au- 
dited, and  the  audit  is  conclusive  upon  the  defendants,  ex- 
cept so  far  as  it  is  impeached,  and  may  be  set  aside  on  the 
ground  of  fraud.  The  plaintiff's  evidence  is  that  about 
$30,000  of  the  amount  audited  was  for  services  rendered  in 
bringing  persons  to  court  for  trial,  and  for  the  conveyance  of 
juvenile  delinquents.  If  this,  or  any  part  of  it,  is  to  be  re- 
jected, it  can  be  so  only  upon  proof  that  there  was  no  founda- 
tion whatever  for  any  such  claim,  and  that  the  auditing  it 
was  fraudulently  obtained  by  the  plaintiff,  or  by  those 
acting  for  him.  The  proof  does  not  show  this,  but  on  the 
contrary,  that  he  is  undoubtedly  entitled  to  a  part  of  it ; 
and  possibly,  for  all  that  we  know,  may  be  entitled  to  the 
whole. 

The  plaintiff's  counsel  raise  the  objection  in  these  points 
that  there  was  no  averment  in  that  part  of  the  answer  set- 
ting up  the  counterclaim  that  the  plaintiff  charged  for  re- 
porting more  convictions  than  there  were  in  the  Oyer  and 
Terminer,  General  Sessions  and  Special  Sessions.  No  such 
objection  as  this  was  raised  on  the  trial.  The  proof  of  the 
actual  number  of  convictions  in  the  Oyer  and  Terminer  and 
General  Sessions  was  received  without  any  objection.  When 
the  clerk  of  the  Special  Sessions  was  called,  the  defendant's 
counsel  said,  "•  All  of  this  evidence  (none  then  having  been 
given)  comes  in  under  our  objection  and  exception,  as  to  its 
relevanc}r  and  competency,  except  as  to  form.  It  all  pre- 
sents the  same  question,  and  comes  in  under  your  Honor's 
ruling."  There  is  nothing  in  the  case  showing  that  there 
had  been  any  previous  ruling,  except  as  to  the  proof  of  what 
was  presented  to  the  board  of  supervisors  for  the  audit.  It 
does  not  appear,  therefore,  to  what  this  very  general  excep- 
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tion,  before  the  clerk  of  the  Special  Sessions  \vas  asked  a 
question,  referred,  unless  it  \vas  the  subsequent  proof  of  ihe 
number  of  convictions  in  the  Special  Sessions.  It  is  not 
necessary  to  discuss  the  objectionable  nature  of  a  general 
exception  like  this,  when  a  witness  is  called,  and  before  any 
inquiry  is  put  to  him,  as  it  is  sufficient  to  say.  that  the  evi- 
dence as  to  the  actual  number  of  convictions  in  the  Special 
Sessions  was  admissible,  as  the  police  convictions  and  those 
in  the  Special  Sessions  are  all  enumerated  in  the  reports 
under  the  head  of  convictions  in  the  Special  Sessions,  and 
proof  of  ho\v  many  were  convicted  in  the  Special  Sessions 
was  proper  and  necessary  to  distinguish  ho\v  many  police 
convictions  were  included  under  that  head,  as  evidence  ex- 
planatory, and  tending  to  sho\v  the  fraudulent  nature  of  the 
additional  charge  in  the  bills  for  reporting  police  convictions 
which  were  never  reported.  There  are  no  other  exceptions 
in  the  case,  except  such  as  seem  to  have  been  made  to  exclude 
any  evidence  given  to  impeach  the  audit  for  fraud,  which  it 
is  unnecessary  to  pass  upon,  as  they  are  sufficiently  disposed 
of  in  what  has  been  previously  said  in  respect  to  the  law  upon 
this  subject. 

In  conclusion,  a  judgment  for  the  defendant  should  be 
affirmed  if  the  counsel  of  the  corporation  consents  to  re- 
mit the  counterclaim,  and  if  not,  a  new  trial  should  be 
ordered. 

JOSEPH  F.  DALY,  J.,  concurred. 

The  counsel  of  the  corporation  therefore  filed  a  consent 
remitting  the  counter  claim,  upon  which  an  order  was  en- 
tered affirming  the  judgment  as  a  judgment  for  the  defen- 
dant. 
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EMMA  H.  McGuATH  et  al.  Plaintiffs,  against  EMMA  VAN 
STAVOREN  et  al.  Defendants. 

[SPECIAL  TERM.] 

(Decided  January  29th,  1880.; 

A  testator  left  land  to  his  two  sisters  to  hold  for  their  mutual  u.se  and  benefit,  the 
net  rents  to  be  equally  divided  between  them,  the  management  to  be  in  the  hands 
of  one  named  executrix,  and  on  their  decease,  if  they  should  not  marry  and 
leave  issue,  to  go  to  the  testator's  nephe\*B  and  nieces  and  their  issue  :  held,  that 
this  provision  did  not  suspend  the  power  of  alienation  beyond  two  lives  in 
being  at  the  death  of  the  testator,  and  was  a  valid  limitation. 

The  testator  further  provided,  that  if  both  or  either  of  the  sisters  should  marry 
and  leave  issue,  that  then  one-half  of  the  land  should  go  to  such  issue  ;  but  if 
neither  should  marry,  or  marrying  leave  no  issue,  the  survivor  should  pay  ex- 
penses and  collect  rents,  and  invest  the  deceased's  part  of  the  net  rents,  which 
should  be  divided,  after  the  death  of  the  survivor  of  the  sisters,  among  the  testa- 
tor's nephews  and  nieces,  or  their  issue.  And  it  was  further  provided,  that  such 
surviving  sister  should  have  power  to  name  the  executor  or  executrix  to  sell  the 
property,  and  carry  into  effect  such  division  :  held,  that  the  part  of  this  provision 
directing  accumulation  was  void  ;  that  it  did  nut  however  invalidate  the  other 
parts,  and  that  the  rent  so  directed  to  be  accumulated  went,  as  it  accrued,  to  tlie 
nephews  and  nieces  as  the  persons  presumptively  entitled  to  the  next  eventual 
estate. 

Held,  also,  that  the  remaining  provision,  that  the  surviving  sister  was  to  have  tlu 
management  of  the  property  and  to  collect  the  rents  and  pay  the  expenses  unti. 
her  death,  with  power  to  name  the  executor  or  executrix  to  sell,  did  not  create  ai: 
express  trust  as  it  was  not  one  of  those  authorized  by  the  statute, but  that  the  in- 
tention of  the  testator  in  this  respect  could,  under  other  provisions  of  the  statute, 
be  carried  out  and  executed  as  a  power  in  trust. 

Held,  also,  that  if  the  nephews  and  nieces,  upon  the  death  of  the  first  sister,  took  a 
legal  estate  in  one-half  of  the  same  extent  as  their  beneficial  interest,  they  took  it 
charged  with  the  execution  of  such  power  in  trust. 

ACTION  brought  _  to  obtain  construc.tion   of  a  will,  and 
tried  at  special  term. 

The  facts  appear  by  the  opinion. 
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Lewis  J.  Morrison,  for  plaintiffs. 

A.  J.  Underhill,  for  defendants  Van  Stavoren  and  Kelly. 
John  Hallock  Drake,  for  defendant  Haines. 

CHARLES  P.  DALY,  Chief  Justice. — By  the  seventh  clause 
of  the  will  the  testator  provided  that  his  two  sisters  were  to 
hold  the  houses  and  lots  therein  specified  for  their  mutual 
use  and  benefit,  the  rents  to  be  equally  divided  between  them 
every  quarter,  after  deducting  taxes,  repairs,  &c.,  the  admin- 
istration and  management  to  belong  to  one  of  them,  Emma 
Van  Stavoren,  whom  he  made  his  executrix,  and  on  their 
decease,  if  they  should  not  marry  and  leave  issue,  the  prop- 
erty was  to  go  to  nephews  and  nieces  or  their  issue.  This 
was  a  valid  limitation,  as  it  did  not  suspend  the  power  of 
alienation  beyond  two  lives  in  being  at  the  death  of  the  tes- 
tator. He  further  provided,  that  if  both  or  either  one  should 
marry  and  leave  issue,  that  then  the  one-half  part  of  the 
property  should  go  to  such  issue — that  is,  the  one-half  part 
to  such  issue  of  eacli — but  if  neither  should  marry,  or  if 
married  and  not  leaving  issue,  the  survivor  of  the  sisters 
was  to  have  the  management  of  the  property  until  her  de- 
cease, with  a  direction  that  she  should,  after  deducting  the 
expenses  of  collecting,  repairs,  taxes,  &c.,  invest  the  de- 
ceased's parts  of  the  rents,  which  should  be  divided  amongst 
his  nephews  and  nieces  or  their  issue  after  the  death  of  the 
survivor ;  and  it  was  further  provided,  that  the  survivor 
should  have  power  to  name  the  executor  or  executrix  to  sell 
the  property,  and  carry  into  effect  this  item  in  the  will. 

The  direction  for  accumulation  was  void,  not  being  a 
case  in  which  a  direction  in  a  will  for  accumulation  is  allowed 
by  statute  ;  but  the  invalidity  of  this  provision  does  nut  ,-if- 
fect  the  other  provision  in  this  clause,  which  may  be  valid. 
The  rule  upon  that  subject  is  succinctly  stated  by  Chancellor 
Wai  worth,  in  ILtxtun  v.  C^rae  (2  Barb.  Ch.  olO),  to  be 
"that  when  a  will  contains  different  trusts,  sonn-  <>!'  which 
are  valid  and  others  void  or  unauthorized  bv  law  ;  01-  w!u-re 
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there  are  distinct  and  independent  provisions  as  to  different 
portions  of  the  testator's  property  ;  or  where  different  estates 
or  interests  in  the  same  portion  of  the  property  are  created, 
some  of  which  provisions,  estates  or  interests  created  by  the 
will  are  valid  and  others  invalid,  the  valid  trusts,  provisions, 
estates  or  interests  created  by  the  will  of  the  testator  will  be 
preserved,  unless  the  valid  and  the  invalid  are  so  dependent 
upon  each  other  that  they  cannot  be  separated  without  de- 
feating the  general  intent  of  the  testator,"  a  rule  deduced  by 
the  chancellor  from  prior  decisions  in  this  State,  and  con- 
firmed by  subsequent  cases  (  Williams  v.  Williams,  8  N.  Y. 
539 ;  Kilpatrick  v.  Johnson,  15  Id.  322  ;  Oxley  v.  Lane,  35 
Id.  349,  350  ;  Lang  v.  Ropke,  5  Sandf.  363 ;  Robinson  v. 
Robinson,  5  Lans.  167,  168). 

One  of  the  sisters,  Cornelia  Van  Stavoren,  died  on  the 
llth  day  of  Februaiy,  1876,  leaving  no  issue.  By  the  provi- 
sion of  the  will,  as  I  have  said,  they  were  to  hold  the  prop- 
erty for  their  mutual  use  and  benefit,  and  at  their  decease,  if 
they  should  not  marry  and  leave  issue,  it  was  to  go  to  the 
nephews  and  nieces  or  their  issue.  It  was  not  provided  that 
any  portion  of  the  property  was  to  go  to  the  nephews  and 
nieces  upon  the  death  of  one  of  the  sisters  without  issue,  but 
it  was  to  go  after  the  decease  of  both,  unless  one  or  both 
should  marry  and  leave  issue,  in  which  event  the  whole  or 
one-half  would  have  a  different  direction. 

The  provision  for  the  accumulation  of  income  of  the  one- 
half  after  the  payment  of  the  expenses  of  collection,  repairs, 
taxes,  &c.,  being  void,  it  may  be  treated  as  if  no  such  provi- 
sion exsisted  in  the  will  ( Williams  v.  Williams,  8  N.  Y.  538) ; 
and  that  beinsf1  the  case,  and  assuming  that  there  was  a  valid 

O  O 

limitation  until  the  death  of  the  survivor,  the  statute  pro- 
vides for  the  disposition  of  the  income  in  such  a  case  as 
follows  :  "  When,  in  consequence  of  valid  limitation  of  an 
expectant  estate,  there  shall  be  a  suspense  of  the  power  of 
alienation,  or  of  the  ownership,  during  the  continuance  of 
which  the  rents  and  profits  shall  be  undisposed  of,  and  no 
valid  direction  for  their  accumulation  is  given,  such  rents 
~»d  profits  shall  belong  to  the  persons  presumptively  en- 
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titled  to  the  next  eventual  estate  "  (1  R.  S.  p.  726,  sec.  46  ; 
p.  773,  sec.  2),  which  in  this  case  are  the  nephews  and  nieces 
of  the  testator  or  their  issue,  who,  as  I  understand,  since  the 
death  of  Cornelia  Van  Stavoreii,  have  received  them  from 
the  executrix,  the  surviving  sister. 

The  view  of  the  counsel  for  the  defendants  is,  that  the 
clause  creates  an  express  trust,  with  an  illegal  provision  for 
accumulation,  which  trust  can  be  sustained  and  the  provi- 
sion for  accumulation  declared  void,  whilst  the  plaintiffs' 
counsel's  argument  is  that  the  management  of  the  property 
by  the  survivor  is  given,  so  far  as  respects  the  deceased  sis- 
ter's one-half,  for  the  purpose  of  the  accumulation  ;  and  the 
accumulation  being  void,  that  the  whole  scheme  of  the  trust 
fails,  and  the  nephews  arid  nieces  take  a  legal  estate  in  the 
deceased  sister's  one-half. 

Neither  of  these  views  can,  in  my  judgment,  be  sustained. 
When  the  direction  for  accumulation  is  rejected  as  void, 
what  remains  is  the  provision  that  the  surviving  sister  is  to 
have  the  management  of  the  property  until  her  decease,  with 
power  to  name  the  executor  or  executrix  to  sell  it  and  cariy 
into  effect  the  testator's  will.  This  does  not  create  an  ex- 
press trust,  as  it  is  not  one  of  the  express  trusts  authorized 
by  section  55  of  the  statute  of  uses  and  trusts.  The  cases 
on  which  the  defendant  relies,  where  the  provision  for  accu- 
mulation was  rejected  and  the  trust  sustained,  were  cases  of 
an  express  trust  within  the  statute,  or  where  that  question 
did  not  arise.  In  Lang  v.  Ropke  (5  Sandf.  365),  the  executors 
were  to  apply  the  rents  and  profits  for  the  maintenance  and 
support  of  the  testator's  children  until  the  youngest  child 
should  arrive  at  age,  which  was  an  express  trust  on  a  valid 
limitation.  Kilpatrickv.  Johnson  (15  N.  Y.  323)  was  a  trust 
to  apply  so  much  of  the  income  as  might  be  necessary  for 
the  support  of  two  of  the  daughters  during  life.  Haxton  v. 
Corse  (2  Barb.  Oh.  506)  contained  a  like  trust  for  the  support 
of  children.  In  Oxley  v.  Lane  (35  N.  Y.  524),  the  accumu- 
lation being  void  and  the  limitation  also,  the  children  took 
a  devise  in  fee.  Williams  v.  Williams  (8  N.  Y.  352),  was  a  be- 
quest of  what  became  personal  property  to  a  corporation 
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which  took  absolutely,  the  provision  for  accumulation  being 
void  ;  and  in  Robinson  v.  Robinson  (5  Lans.  165)  the  bequest 
was  of  personal  property,  to  take  effect  upon  the  death  of  the 
executrix;  and  it  was  held  that  although  the  provision  for 
accumulation  was  void  it  did  not  invalidate  the  gift  of  the 
principal ;  that  there  was  a  valid  trust  in  respect  to  the  income 
during  the  minority  of  the  children,  which  terminated  at  the 
expiration  of  the  minority,  when  the  subsequent  income  was 
to  be  paid  to  them. 

But  it  does  not  follow  because  this  provision  was  not  one 
creating  an  express  trust  within  the  statute  it  cannot  be  car- 
ried out.  The  intention  of  the  testator  is  very  plain.  It 
was,  that  on  the  death  of  one  of  his  sisters,  without  issue,  the 
survivor  was  to  have  the  management  of  the  whole  property 
until  her  decease,  with  power  to  name  an  executor  "  to  sell 
and  carry  into  effect  this  item."  In  the  event  of  her  dying 
without  issue,  or  even  with  issue,  the  property  might  be  sold 
and  divided  as  the  testator  intended. 

My  construction  of  the  will  is,  that  the  two  sisters  were  to 
have  the  property  as  tenants  in  common  during  their  lives, 
unless  one  of  them  married  and  had  issue,  when  the  one-half 
of  it  was  to  go  to  her  issue  ;  that  if  one  died,  leaving  no 
issue,  it  was  to  continue  in  the  survivor  during  her  life ;  and 
that  thereupon  a  void  direction  was  given  that  the  income  of 
the  deceased  sister's  one-half  was  to  be  accumulated  duri-ng 
the  life  of  the  survivor,  and  on  her  death  that  the  amount  so 
accumulated  was  to  go  to  the  nieces  and  nephews ;  and,  fin- 
ally, that  if  she  died  also  without  issue,  the  whole  was  to  go 
to  the  nephews  and  nieces. 

But  if,  after  rejecting  the  void  direction  for  accumula- 
tion, this  was  not  a  valid  limitation  of  an  expectant  estate 
until  the  death  of  the  survivor,  and  the  nephews  and  nieces, 
on  the  death  of  the  sister,  took,  under  sections  47,  48  and  49 
of  the  statute  of  uses  and  trusts,  a  legal  estate  of  the  same 
quality  and  duration  and  subject  to  the  same  conditions  as 
their  beneficial  interest,  the  intent  of  the  testator  may  never- 
theless be  carried  out  and  executed  as  a  power  in  trust  under 
the  58th  section  of  the  statute,  which  provides  that  where  an 
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express  trust  is  created  for  a  purpose  not  authorized  by  stat- 
ute, but  which  directs  or  authorizes  the  performance  of  any 
act  which  may  be  lawfully  performed  under  a  power,  it  shall 
be  valid  as  a  power  in  trust ;  and  by  the  statute  on  powers, 
section  74,  a  power  is  an  authority  to  do  some  act  in  relation 
to  lands  or  the  creation  of  estates  therein  or  charges  thereon, 
which  the  owner  granting  or  reserving  such  power  might 
himself  lawfully  perform.  The  management  of  the  property 
which  is  given  to  the  surviving  sister,  and  which  she  had 
under  the  will  during  the  life  of  the  deceased,  is  obviously 
the  renting  of  it  and  the  collecting  of  the  rents,  the  keeping 
of  it  in  repair,  the  payment  of  taxes,  assessments,  and  such 
other  charges  as  may  be  lawfully  imposed  upon  it ;  and  the 
income  of  which,  after  the  payment  of  these  necessary  ex- 
penses, he  intended,  should  accumulate.  All  of  this  the  tes- 
tator might  have  done  in  his  lifetime,  or  authorized  another 
to  do  ;  and  it  is,  therefore,  in  the  words  of  the  statute,  an  act 
in  relation  to  the  land  which  he  might  lawfully  perform,  and 
which  he  could  direct  to  be  done  in  relation  to  it  after  his 
death  and  within  the  limited  period  of  the  survivor's  life, 
except  the  direction  to  accumulate,  which  was  void.  But 
the  only  effect  of  this  void  provision  is,  that  instead  of  being 
accumulated,  the  income  is  to  be  paid  over  by  the  survivor 
as  it  accrued  to  those  for  whose  benefit  the  accumulation 
was  intended,  as  was  held  in  Lang  v.  Ropke  (5  Sandf.  363, 
371,  375).  The  94th  section  of  the  statute  on  powers  de- 
clares that  a  general  power  is  in  trust  when  any  persons  or 
class  of  persons  other  than  the  grantee  of  the  power  is  desig- 
nated as  entitled  to  the  proceeds,  or  any  portion  of  the  pro- 
ceeds, or  an}'  other  benefits  to  result  from  the  alienation  of 
the  lands,  according  to  the  power.  The  testator  has  desig- 
nated in  his  nieces  and  nephews  the  persons  or  class  of  per- 
sons who  were  to  be  entitled  to  the  proceeds  to  result  from 
the  alienation  of  the  property.  There  was  an  alienation  by 
him  of  the  property  by  devise,  an  express  intent  that  the  two 
sisters  were  to  take  it  for  their  mutual  benefit ;  that  in  the 
failure  of  issue  of  either  it  was  not  to  go  to  the  nieces  and 
nephews  until  the  death  of  the  survivor,  as  well  as  the  pro- 
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vision  that  the  survivor  was  to  have  the  management  of  it 
until  her  decease  ;  the  whole  clearly  denoting  what  was  his 
intention.  All  this  can  be  carried  out  by  a  power  in  trust. 
"As  the  old  statute  of  uses,"  says  Comstock,  J.,  in  Down- 
ingv.  Marshall  (23  N.  Y.  380),  "  which  was  intended  to 
abolish  passive  trusts,  left  the  widest  field  for  the  creation  of 
active  trusts,  so  our  revision  in  abrogating  all  active  trusts, 
except  the  few  particularly  specified,  has  reanimated  them 
under  the  name  of  powers,  which  are  left  without  restriction, 
provided  the  purpose  of  the  limitation  or  power  be  in  itself 
a  legal  one  ;  "  which  was  also  the  construction  put  upcu 
these  statutory  regulations  by  Duer,  J.,  in  Lang  v.  Ropke  (o 
Sandf.  374,  375),  who  was  not  only  a  learned  judge  in  the 
law  of  real  property,  but  one  of  the  revisers,  and  the  one 
who  had  the  largest  share  in  framing  these  very  enactments  ; 
and  it  was  held  in  Blanchard  v.  Blanchard  (4  Hun,  287), 
which  was  affirmed  by  Court  of  Appeals  (70  X.  Y.  615),  that 
a  devise  by  the  testator  to  his  wife  and  two  of  his  children 
of  the  use  of  a  farm,  the  use  of  the  farm  to  be  under  the 
exclusive  control  and  management  of  his  wife,  created  in  re- 
spect to  the  wife  a  valid  power  in  trust,  and  that  the  legal 
estate  passed  as  devised  to  his  children  and  grandchildren, 
subject  to  the  execution  of  the  power.  "  Any  words,''  said 
Gilbert,  J.,  in  that  case,  "  which  clearly  indicate  any  inten- 
tion to  give  a  power  are  sufficient  for  that  purpose,  and  it 
may  be  created  to  do  any  act  which  the  grantor  himself 
might  lawfully  perform." 

This  provision,  therefore,  as  I  have  said,  can  be  carried 
out  as  a  power  in  trust,  the  surviving  sister,  who  is  the  exec- 
utrix, paying  over,  after  deducting  the  expenses,  the  income 
of  the  one-half  to  the  nieces  and  nephews,  as  she  lias  done. 
If  a  legal  estate  in  the  one-half  of  the  property  passed  to  the 
nieces  and  nephews  on  the  death  of  the  sister,  Cornelia  Van 
Stavoren,  they  took  it  charged  with  the  execution  of  this 
power  {Downing  v.  Marshall,  supra,  381,  3V»1). 

It  is  very  clear  from  this  clause  that  the  testator  intended 
that  the  property  should  be  sold  on  the  death  of  the  surviv- 
ing sister  to  earrv  out  the  intent  of  his  will  bv  the  division 


NEW  YORK— JANUARY,  1880.  401 


Mc(ir;ith  v.  Van  Stavoren. 


of  the  proceeds  amongst  the  nieces  and  nephews.  The  plain- 
tiff claims  that  the  provision  is  merely  a  po\ver  to  create  a 
power,  as  it  declares  that  the  surviving  sister  shall  have 
"  power  to  name  the  executor  or  executrix  to  sell  the  prop- 
erty to  carry  into  effect  this  item,"  and  that  there  is  noth- 
ing in  the  statute  giving  the  right  to  do  so.  Whatever 

o  o  o  ~ 

may  have  been  the  peculiar  nature  of  powers  under  the 
statute  of  uses  which  gave  rise  to  them  and  impressed 
them  with  a  character  that  did  not  bring  them  necessa- 
rily under  the  general  principles  that  govern  in  the  re- 
lation of  principal  and  agent,  under  the  Revised  Statutes 
a  power  is  declared  to  be  simply  as  before  stated — an  au- 
thority to  do  some  act  in  relation  to  the  land  which  the 
grantor  might  have  lawfully  done.  As  he  might  have  sold 
the  property  during  his  life,  he  may  provide  by  his  will  for 
the  sale  of  it  after  his  decease.  In  this  case  he  has  done  so, 
for  the  "power  must  be  construed  equitably,"  so  that  the  in- 
tention, when  it  is  apparent  as  it  is  in  this  case,  may  be  car- 
ried into  effect  (Dorland  v.  Dorland,  2  Barb.  79-80;  Marion 
v.  Marton,  8  Id.  21;  Hammond  v.  Veeder,  11  Johns.  171  ;  4 
Kent's  Corns.  319).  And  if  he  could  not  lawfully  provide 
that  the  surviving  sister  should  name  the  executor  to  sell  it, 
which  I  by  no  means  concede  (Hawley  v.  James,  5  Paige, 
407),  the  only  effect  is  that  he  failed  to  designate  by  whom 
the  power  was  to  be  executed,  in  which  case,  under  sec.  101 
of  the  statutes  on  powers,  the  execution  of  it  devolves  on  a 
Court  of  Equity,  which  is  all  now  that  is  necessary  to  say, 
for  the  question  may  never  arise,  as  the  surviving  sister  may 
not  name  an  executor  to  sell,  in  which  case  the  power  can  be 
executed  by  the  court.  If  she  does,  and  the  plaintiff  thinks 
she  had  no  right  under  the  will  to  do  so,  he  may  then  test 
that  question  in  the  courts.  On  the  remaining  point,  I  am 
of  opinion  that  plaintiff  has  a  right  to  bring  an  action  to  ob- 
tain a  construction  of  this  clause  of  the  will,  the  construction 
of  which  requires  a  careful  examination  of  the  statutory  pro- 
visions and  the  cases  decided  under  them. 
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WILLIAM  T.RYERSON  et  al.  Respondents,  against  BENJAMIN 
J.  WILLIS,  Appellant. 

(Decided  February  3d,  1879.) 

Where  there  is  a  claim  of  title  adverse  to  the  vendor,  and  such  claim  is  known  to 
the  vendor  and  to  the  vendee,  and  the  latter  takes  from  the  former  a  deed  with 
covenant  of  title,  and  agrees  with  him  that  he  shali  receive,  as  part  of  the  pnr- 
cliase  money,  a  mortgage  which  shall  not  be  collectible  until  he  shall  obtain  for 
the  vendee  a  release  or  quitclaim  deed  from  the  party  holding  the  adverse  claim, 
•which  release  or  quitclaim  deed  the  vendor  agrees  to  obtain  and  give  the  vendee 
within  a  specified  time,  the  latter  cannot,  jifter  the  expiration  of  that  time,  main- 
tain an  equitable  action  for  the  cancellation  of  the  mortgage  simply  on  the  ground 
that  the  vendor  has  not  obtained  either  the  release  or  the  quitclaim  deed,  nc 
fraud,  accident  or  mistake  being  shown,  and  no  offer  to  rescind  the  contract  be- 
ing made. 

Such  a  mortgage  is  not  a  cloud  on  the  title. 

The  remedy  of  the  vendee,  in  such  a  case,  is  an  action  for  damages  on  the  warranty 
contained  in  his  deed. 

APPEAL  from  a  judgment  of  this  court  in  favor  of  plain- 
tiff, entered  on  the  decision  of  a  judge  at  trial  term. 
The  facts  are  stated  in  the  opinion. 

William  Settle,  for  appellant. 
Joseph  0.  Brown,  for  respondents. 

VAN  HOESEN,  J. — Unfortunately  the  learned  judge  who 
tried  this  cause  at  special  term  did  not  state,  either  in  writ- 
ing or  orally,  his  reasons  for  directing  the  mortgage  to  be 
canceled  ;  and,  on  looking  over  the  findings  of  fact  I  do  not 
discover  any  grounds  which  seem  to  me  to  warrant  the  judg- 
ment. It  appears  that  in  the  year  1873  the  plaintiffs 
bought  of  the  defendant  some  lots  at  Harlem  for  the  sum  of 
eight  thousand  dollars.  The  contract  provided  that  the 
plaintiffs  should  pay  five  hundred  dollars  when  the  parties 
signed  it,  and  four  thousand  dollars  when  the  deed  was  de- 
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livered.  The  rest  of  the  purchase  money  was,  according  to 
the  contract,  to  be  secured  by  a  mortgage  for  three  thousand 
five  hundred  dollars,  payable  three  years  after  the  deed  was 
delivered,  and  bearing  interest,  which  was  to  be  paid  semi- 
aimually.  May  25th,  1873,  was  the  day  fixed  for  the  pay- 
ment of  the  four  thousand  dollars,  for  the  delivery  of  the 
deed,  and  for  the  delivery  of  the  mortgage. 

The  title  of  the  defendant  to  the  lots  in  question  was 
doubted  by  the  plaintiffs,  and  a  matter  of  discussion  between 
them  and  the  defendant.  The  city  of  New  York  asserted  a 
claim,  which  was  believed  by  many  to  be  valid  and  indis- 
putable, to  these  very  lots  ;  and,  therefore,  the  plaintiffs  and 
the  defendant  inserted  in  their  contract  the  following  article  : 

"  And  it  is  further  agreed,  that  the  party  of  the  first  part 
shall  also  deliver  to  the  parties  of  the  second  part  a  quit- 
claim deed  or  release  from  the  mayor,  aldermen  and  com- 
monalty of  the  city  of  New  York,  of  said  lots  :  and  if  said 
quitclaim  or  release  cannot  be  then  (at  the  delivery  of  the 
warranty  deed)  obtained,  the  said  party  of  the  first  part  shall 
execute  and  deliver  to  parties  of  the  second  part  his  bond  of 
indemnity  to  insure  the  delivery  of  said  quitclaim  or  release 
deed  on  or  before  the  25th  day  of  Ma}',  1875.  Nothing  in  this 
clause  contained  is  intended  to  weaken  or  diminish  the  re- 
sponsibility of  said  Willis  under  his  warranty  deed,  and 
under  other  clauses  of  this  contract,  and  the  mortgage  here- 
in provided  is  also  to  remain  as  security  for  the  delivery  of 
said  quitclaim  deed  or  release,  and  is  not  to  be  collectible, 
either  principal  or  interest,  until  the  delivery  of  said  quit- 
claim deed." 

The  defendant  has  never  yet  succeeded  in  obtaining  from 
the  city  its  release  or  quitclaim  of  these  lots.  It  will  be  seen 
that  the  expectation  was  that  the  defendant  would  deliver 
the  quitclaim  to  the  plaintiff  on  or  before  May  25,  1875.  On 
the  3d  of  August,  1876,  this  action  was  begun.  The  relief 
prayed  for  was  that  the  mortgage  should  be  canceled  and 
discharged  of  record,  and  no  claim  was  made  for  damages 
for  a  breach  of  the  covenants  contained  in  the  defendant's 
deed. 
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There  was  no  fraud,  accident  or  mistake  in  the  case ;  and 
I  can  discover  no  ground  for  the  action  of  a  Court  of  Chan- 
cery unless  it  appear  that  the  plaintiffs  have  a  lien  upon  the 
mortgage,  which  the  failure  to  procure  the  quitclaim  gave 
them  a  right  to  foreclose,  or  unless  it  appear  that  the  mort- 
gage is  a  cloud  upon  their  title,  which  ought  to  be  removed. 

A  cloud  upon  the  title  it  certainly  is  not.  The  bond  and 
mortgage  are  not  negotiable,  and  the  agreement  which  I 
have  just  quoted  will  always  be  a  conclusive  answer  to  any 
attempt  to  collect  them  before  the  defendant  has  delivered 
to  the  plaintiffs  the  quitclaim  from  the  city.  Nor  do  I  see 
how  the  plaintiffs  have  a  right  to  foreclose  the  defendant 
from  his  title  to  the  mortgage.  The  phrase  that  the  mort- 
gage shall  remain  as  a  security  for  the  delivery  of  the  quit- 
claim, and  not  to  be  collectible  until  the  delivery  of  the 
quitclaim,  was  not,  in  my  opinion,  intended  to  work  a  for- 
feiture of  the  mortgage  if  the  defendant  failed  to  obtain  the 
quitclaim  by  the  specified  time.  Time  is  not  of  the  essence 
of  the  contract,  and  the  only  effect  of  failure  to  produce  the 
quitclaim  is  to  suspend  the  payment  of  the  mortgage  mean- 
while. 

The  purchase  price  of  the  lots  was  eight  thousand  dollars. 
Three  thousand  five  hundred  dollars  of  that  amount  cannot 
be  collected  until  the  quitclaim  of  the  city  has  been  placed 
by  the  defendant  in  the  plaintiffs'  hands.  But  though  the  pay- 
ment of  $3500  be  postponed  or  suspended,  I  do  not  perceive 
wherein  the  right  lies  to  deprive  the  defendant  of  it  en- 
tirely. 

If  a  mortgage  be  placed  in  escrow  till  a  certain  event 
shall  happen,  may  the  court  discharge  the  mortgagor  from 
the  payment  of  the  mortgage  if  a  delay  occur? 

The  parties  to  the  agreement  certainly  did  not  contem- 
plate such  a  result.  They  said  in  substance  that  four  thou- 
sand five  hundred  dollars  was  all  that  the  lots  were  worth 
whilst  the  city  kept  on  asserting  its  title,  and  that  they 
would  be  worth  three  thousand  five  hundred  dollars  more 
whenever  the  city  abandoned  its  claim.  Until  the  city,  there- 
fore, jjavu  its  quitclaim,  flu-  d.  fjiidant  was  not  to  receive  any 
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more  than  what  the  plaintiffs  believed  the  lots  to  be  worth, 
subject  to  the  city's  claim.  It  is  true  that  the  defendant  be- 
lieved, and  agreed,  that  he  would  obtain  that  quitclaim  with- 
in two  years  from  the  time  that  he  gave  his  deed,  but  he  has 
been  disappointed.  The  consequence  is,  that  he  is  not  enti- 
tled to  collect,  and  that  the  plaintiffs  are  not  liable  to  pay 
the  mortgage,  either  principal  or  interest.  It  is  said  that  the 
plaintiffs  ought  not  to  have  this  mortgage  hanging  over  them 
forever,  and  that  some  limit  ought  to  be  placed  upon  the  de- 
fendant's time  to  furnish  the  quitclaim.  There  is  some  force 
in  this,  hut  there  is  as  much  force  in  the  fact  that  the  plaintiffs, 
with  their  eyes  wide  open,  bought  lots  on  which  they  knew 
the  city  had  a  claim,  and  they  also  knew  that  the  obtaining 
of  the  quitclaim  was  a  delicate,  difficult  and  tedious  business, 
and  they  made  their  own  contract  with  that  fact  plainly  in 
view. 

In  Sugden  on  Vendors  and  Purchasers,  the  law  is  said  to 
be: 

"  Where  a  purchaser  enters  into,  or  proceeds  in,  a  treaty, 
after  he  is  acquainted  with  defects  in  the  title,  and  knows 
that  the  vendor's  ability  to  make  a  good  title  depends  on  the 
defects  being  cured,  he  will  be  held  to  his  bargain,  although 

O  O  '  O 

the  time  appointed  for  completing  the  contract  is  expired, 
and  considerable  further  time  may  be  required  to  make  a 
good  title."  (Sugden  on  Vendors  and  Purchasers,  bottom 
page  265  ;  see  also,  5  Wait's  Law  of  Actions  and  Defences, 
pp.  521  and  522,  citing  Craddock  v.  Shirley,  3  A.  K.  Marsh, 
288;  Breckenridge  v.  Waters,  5  Monroe,  (Ky.)  150;  5  Wait's 
Actions  and  Defences,  p.  781,  citing  Love  v.  Cvbb,  63  N.  C. 
32-1 ;  Hill  v.  Fiske,  38  Me.  520 ;  Colyer  v.  Clay,  1  Beav.  180 ; 
Lawrenson  v.  Butler,  1  Sch.  &  Lef.  13  ;  2  Kent's  Comm.  marg. 
pp.  471-472.) 

They  do  not  ask  to  rescind  the  whole  contract.  They 
purpose  holding  on  to  the  lots.  But  to  get  rid  of  the  mort- 
gage I  think  it  would  be  inequitable  to  allow  them  to  do  this. 
They  must  stand  by  their  contract  as  a  whole,  and  not  avail' 
themselves  of  the  part  which  is  beneficial  whilst  they  repudi- 
ate that  which  is  burdensome.  They  may  resort  to  their  ac- 
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tion  on  the  covenants  of  their  deed  if  they  desire  to.  That 
is  their  remedy,  and  their  only  remedy.  (Refeld  v.  Wood- 
folk,  22  How/[U.  S.]  318  ;  2  Kent's  Comm.  marg.  pp.  471- 
472.) 

The  judgment  should  be  reversed,  a  new  trial  ordered, 
with  costs  to  abide  event. 

JOSEPH  F.  DALY  and  LARREMORE,  JJ.,  concurred.* 


CHARLES  HECKMANN,  Respondent,  against  JOHN  M.  PINK- 
NEY, Appellant. 

(Decided  March  3d,  1879.) 

The  Mechanics'  Lien  Act  for  the  city  of  New  York  of  1875  (L.  1875,  c.  379,  passed 
May  17th,  1875),  was  intended  to  provide  a  complete  remedy  for  the  enforcement 
of  mechanics'  liens  and  to  supersede  the  pre-existing  statutory  provisions  upon 
that  subject,  and  it  repealed  by  implication  all  such  provisions,  so  far  as  they 
were  not  in  accordance  witli  or  were  covered  by  its  provisions  on  the  subject. 

The  provisions,  therefore,  in  the  act  of  1863  (L.  1863,  c.  500,  §  11),  providing  that 
the  lien  shall  cease  after  one  year,  unless  by  order  of  the  court  it  is  continued 
and  a  new  docket  made  stating  the  fact,  was  superseded  by  the  provisions  of  sec- 
tion 8  of  the  act  of  1875,  that  the  lien  shall  cease  in  ninety  days  unless  an  action 
is  commenced  within  that  time  to  enforce  it,  and  a  notice  is  filed  with  the  county 
clerk  of  a  pendency  of  the  action;  and  it  is  not  necessary,  therefore,  that  the  pro- 
vision of  section  11  of  the  act  of  1863  should  be  complied  with  in  order  to  con- 
tinue the  lieu. 

APPEAL  from  a  judgment  for  foreclosure  of  a  mechanic's 
lien,  entered  on  the  report  of  a  referee. 
The  facts  appear  in  the  opinion. 

James  Emott,  for  appellant. 

C.  K.  Corliss,  for  respondent. 

LARREMORE,  J. — It  is  conceded  that  the  plaintiff's  lien 

*  Affirmed  by  the  Court  of  Appeals. 
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of  September  2d,  1876,  was  not  renewed  by  an  order  of  the 
court  within  the  time  prescribed  by  §  11  of  the  act  of  18Go. 
The  first  and  most  important  question,  therefore,  is  the  con- 
sideration of  the  effect  of  the  act  of  May  17th,  1875,  as  ;t 
repealing  statute.  It  is  entitled,  "an  act  to  define  and  limit 
the  liens  of  contractors  and  others  upon  real  estate  in  the 
city  a«d  county  of  New  York,  and  to  provide  for  enforce- 
ment thereof."  Though  not  in  express  terms  repealing  any 
former  acts,  it  saves  and  reserves  all  rights  accruing  under 
them  prior  to  July  1st,  1875.  From  that  date,  it  would  ap- 
pear to  have  been  the  intention  of  the  Legislature  that  the 
act  of  May  17th,  1875,  should  and  would  afford  a  complete 
remedy  for  the  rights  of  lienors  within  the  city  and  county 
of  New  York.  It  was  held  by  this  court  at  special  term 
(ROBINSON,  J.,  Diossy  v.  Martin,  Daily  Reg.,  March  l»>th. 
1876  ;  Burbridge  v.  Marcy,J<\.,  March  5th,  1878),  that  hy 
the  ordinary  rules  of  construction  the  actof  1875,  "which  en- 
grossed the  whole  subject  of  mechanics  and  material  men's 
liens  previously  the  subject  of  prior  statutes  (except  as  there- 
in reserved),"  superseded  all  previous  legislation  on  the 
subject.  A  noticeable  feature  of  the  new  act  (§§  1  and  2) 
is  that  the  validity  of  the  lien  is  made  to  depend  upon  the 
extent  of  the  owner's  liability  for  payment  at  the  time  of  the 
filing  of  the  lien,  without  regard  to  the  fact  of  an  amount 
then  actually  due  the  contractor  by  the  owner.  Thus  the 
lien  attaches  when  the  liability  exists,  subject  to  the  con- 
tingencies provided  for  between  the  owner  and  contractor. 
By  §  5  of  the  act  of  1875  sub-contractors  must  file  their 
claims  within  thirty  days  after  the  same  have  accrued.  If 
no  amount  was  then  due,  but  subsequently  became  due  to 
the  contractor,  is  it  a  fair  inference  that  the  Legislature  in- 

o 

tended  to  invalidate  all  such  claim?  The  renewal  of  the 
lieii  required  by  section  11  of  the  act  of  1863  was  for  the 
purpose  of  giving  constructive  notice  of  the  continuance  of 
the  lien.  This  object  is  effected  under  §  8  of  the  act  of 
1*75,  by  the  commencement  of  an  action  to  foreclose  the 
lien,  filing  notice  of  Us  pendens  and  an  entry  on  the  lien 
docket  within  the  time  prescribed.  \Ve  assent  to  the  general 
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proposition,  that  a  repeal  of  statutes  by  implication  is  not 
favored.     (Mitchell  v.  Halsey,  15  Wend.  241 ;  Botven  v.  Lease, 

5  Hill,  221  ;  People  v.  Deming,  1  Hilt.  271 ;  Cohoes  v.  Moran, 
25  How.   Pr.  385.)     That  where  both    statutes   can   stand 
there    is   no  repeal  (People  v.   Palmer,  52  N.  Y.    83),    the 
subsequent  statute  only  operating  as  a  repeal  to  the  extent 
that  the  two  are  repugnant.     (Mongeon  v.  People,  55  «N.  Y. 
613  ;    Werner  v.  German   Savings  Bank,  2   Daly,  406.)     But 
although  the  subsequent  statute  be  not  repugnant  in  all  its 
provisions  to  the  prior  one,  yet  where  it  is  manifest  that  the 
recent  act  was  clearly  intended  to  prescribe  the  only  rule  in 
cases  for  which  it  provides,  it  repeals  the  earlier  act.     (Dexter 
tf  Limerick  Plank  Road  Co.  v.  Allen,  16  Barb.  15 ;  Potter's 

6  Warn's  on  Statutes,  pp.  113, 154-6 ;  Vattel's  Maxims,  No. 
40.)     We  think  this  principle  applicable  to  the  act  of  May 
17th,  1875  (L.  1875,  c.  379).     A  careful  examination  of  its 
twenty-two  sections  discloses  the  fact  that  it  affords  a  com- 
plete remedy  for  the  very  class  of  cases  embraced  within  the 
act  of  1863  (L.  1863,  c.  500).     It   enters  more  into  details 
than    the   older   act   and  contains  provisions   to  meet    the 
various  exigencies  that  may  arise  in  the  enforcement.     What- 
ever doubt  heretofore  existed  as  to  the  form  of  pleading  and 
judgment  is  specifically  provided  for  in  the  recent  act.     As 
it  provides  a  remedy  for  the  same  cases  and  in  a  more  de- 
tailed and  extensive  manner  than  the  act  of  1863,  the  infer- 
ence is  fair  that  it  \\  as  the  intention  of  the  Legislature  to  re- 

o 

peal  the  statute  last  mentioned.  The  act  of  1875  says  to  the 
plaintiff,  "  fulfil  my  requirements  and  3- our  lien  shall  be  con 
tinned."  He  does  so,  follows  the  latest  authority,  and  is  met 
by  an  exaction  of  a  former  statute,  which  the  one  he  followed 
utterly  ignored.  A  consistent  construction  of  the  act  in 
question  requires  that  it  should  be  held  to  be  a  repealing 
statute. 

The  exception  as  to  the  exclusion  of  the  unsigned 
contract  did  not  prejudice  the  defendant.  He  was  al- 
lowed to  show  what  the  contract  was,  and  offered  testi- 
mony to  provo  that  it  was  not  performed.  The  referee  found 
in  defendant's  favor  •  that  the  work  was  to  be  completed 
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witliin  two  months,  and  that  time  was  of  the  essence  of  the 
contract ;  but  he  also  found  that  defendant  waived  and  ex- 
tended the  time  of  performance  and  that  there  was  a  sub- 
stantial compliance  with  the  contract  in  which  the  defend- 
ant acquiesced;  that  the  defendant  made  voluntary  pay- 
ments to  the  contractor  after  the  time  limited  for  the  com- 
pletion of  the  work  had  expired  ;  that  defendant  induced 
plaintiff  to  continue  work  on  the  premises,  assuring  him  of 
his  (defendant's)  responsibility  and  his  disposition  to  secure 
plaintiff's  claim. 

It  is  true  that  the  testimony  upon  this  branch  of  the  case 
was  somewhat  conflicting,  but  we  cannot  usurp  the  province 
of  the  referee  upon  disputed  questions  of  fact.  The  defend- 
ant had  no  claim  for  damages  if  he  waived  the  date  of  the 
performance  of  the  contract.  The  referee  found  that  at  the 
time  of  the  commencement  of  this  action  a  balance  was  owing 
from  the  defendant  to  the  contractor  of  81000  on  account  of 
the  contract.  The  referee  believed  the  testimony  of  the 
plaintiff  in  reaching  this  conclusion,  and  no  such  gross  error 
or  mistake  appears  to  have  been  committed  as  to  justify  in- 
terference on  appeal. 

The  exceptions  should  be  overruled,  and  judgment  of  af- 
firmance ordered. 

CHARLES  P.  DALY,  Chief  Justice,  concurring. — I  think 
that  the  design  of  the  act  of  1875  was  to  provide  a  complete 
remedy  for  the  enforcement  of  mechanics'  liens  and  to  super- 
sede the  pre-existing  statutory  provision  upon  that  subject. 
It  is  entitled  an  act  to  define  and  limit  the  liens  of  contractors 
and  others,  and  as  it  is  more  extensive  and  complete  in  its  de- 
tails than  all  the  pre-existing  acts  put  together,  it  appears  to 
me  that  the  design  and  the  effect  of  it  is  to  substitute  for  the 
previous  legislation  one  general  system.  As  it  does  not, 
however,  in  terms  repeal  any  of  the  existing  acts,  their  pro- 
visions would  necessarily  continue  in  force,  under  a  familiar 
rule  ii?  the  construction  of  statutes,  except  where  their  pro- 
visions are  repugnant,  or  where  it  is  evident  that  they  were 
intended  to  be  abrogated  by  new  and  different  provision. 
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The  act  of  1863  (§  11)  provided  that  the  lien  should  cease 
after  one  year  unless  by  order  of  court  it  was  continued  and 
a  new  docket  made  stating  the  fact.  The  act  of  1875  provides 
(§  8)  that  it  shall  cease  in  ninety  days  unless  an  action  is 
commenced  within  that  time  to  enforce  it,  and  a  notice  is 
filed  with  the  county  clerk  of  the  pendency  of  the  action. 
This  is  a  much  more  stringent  and  effectual  provision,  and 
was,  I  think,  evidently  intended  as  a  substitute  for  the  former 
one.  It  provides  for  the  bringing  of  an  action  and  the  ter- 
mination of  the  lien  in  a  much  shorter  time,  unless  a  notice 
is  riled  of  the  pendency  of  such  an  action.  There  is  no  oc- 
casion for  a  new  docket ;  for  the  filing  of  the  Us  pendens, 
which  the  county  clerk,  by  the  same  section,  is  required  to 
enter  on  the  lien  docket,  is  notice  to  all  who  may  be  affected 
by  the  lien,  and  a  much  more  effectual  notice  than  stating 

•*  O 

upon  the  docket  before  the  expiration  of  a  year  that  the  lien 
is  continued  by  order  of  the  court.  Within  ninety  days  from 
the  filing  of  the  lien  all  are  notified  who  consult  the  docket 
that  an  action  is  pending  for  the  enforcement  of  the  lien,  and 
can  ascertain  upon  due  inquiry  whether  judgment  has  been 
rendered  for  the  enforcement  of  it  or  against  the  claimant, 
or  whether  by  order  of  the  court  the  action  has  been  discon- 
tinued The  act  makes  no  provision  for  what  is  to  be  done 
where  judgment  is  rendered  in  the  action,  either  of  discon- 
tinuance or  for  or  against  the  claimant.  It  seems  to  assume 
that  the  filing  and  docketing  of  notice  of  the  pendency  of 
the  action  furnishes  the  necessary  means  of  inquiry,  and 
therefore  provides  only  for  the  discharge  of  the  lien  in  the 
cases  specified  in  section  18. 

VAN  BRUNT,  J  ,  also  concurred.* 

*  Affirmed  by  the  Court  of  Appeals. 
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JOHN  W.  BENNETT,  Appellant,  against  THE  NORTH  BRITISH 
AND  MERCANTILE  INSURANCE  COMPANY  OF  LONDON 
AND  EDINBURGH,  Respondent. 

(Decided  April  7th,  1879.) 

That  kerosene  oil  is  a  refined  coal  oil,  or  that  it  is  a  refined  earth  oil,  are  not  such 
facts  as  can  be  judicially  noticed  or  found  without,  evidence. 

It  seems,  that  a  clause  in  a  policy  of  fire  insurance,  declaring  the  policy  void  if 
"  camphene,  burning  fluid,  or  refined  coal  or  earth  oils  "  are  •'  used  "  on  the  in- 
eured  premises,  will  not  be  construed  to  intend  the  ordinary  use  of  kerosene  oil 
for  illuminating  purposes. 

APPEAL  from  a  judgment  of  this  court,  entered  for  de- 
fendant upon  the  report  of  Samuel  Jones,  referee,  dismissing 
the  complaint  on  the  merits. 

The  action  was  brought  on  a  fire  insurance  policy  to  re- 
cover the  loss  suffered  by  the  insured  through  a  fire  occurring 
during  the  life  of  the  policy. 

The  action  was  defended  on  the  ground  that  the  policy 
had  been  avoided  by  the  keeping  and  storing  on  the  insured 
premises  of  kerosene  and  refined  coal  and  earth  oils,  the 
keeping  or  storing  of  which  on  the  premises,  by  the  terms  of 
the  policy,  voided  it. 

The  referee  found  that  kerosene  oil  was  used  on  the  prem- 
ises, and  as  a  separate  finding  "  that  kerosene  oil  "  was  "  a 
refined  coal  oil." 

There  was  no  evidence  produced  before  the  referee  as  to 
the  origin  or  nature  of  kerosene  oil. 

John  L.  Hill,  for  appellant. 
C.  JS  Tracy,  for  respondent. 

VAN  HOESEN,  J. — If  the  referee  meant  that  oil  expressed 
from  coal  is  called  kerosene,  his  finding  would  not  conflict 
with  the  truth.  If,  however,  he  meant  that  kerosene  is 
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always  produced  from  coal  he  was  entirely  mistaken.  At 
the  present  day,  the  production  of  kerosene  from  coal,  or 
from  shale,  may  be  witnessed  in  the  laboratory  of  a  chemist, 
but  not  in  the  factory  of  a  refiner.  Kerosene,  the  article 
sold  for  lighting  purposes,  is  now,  and  for  some  years  has 
been,  made  from  petroleum,  and  petroleum  is  not  a  coal  oil  ; 
at  least  there  is  no  general  belief  among  men  of  science  that 
it  is.  Petroleum  is  what  Judge  Earl,  in  Buchanan  v.  The 
Exchange  Ins.  Co.  (61  N.  Y.  29),  declared  it  to  be — a  rock 
or  earth  oil.  In  the  article  on  petroleum  in  the  American 
Cyclopaedia  rock  oils  are  said  not  to  differ  from  products  dis- 
tilled from  bituminous  coals  or  shales  ;  but  they  are  found 
in  geological  formations  which  were  not  great  repositories 
of  animal  or  vegetable  substances,  and  are  rarely  found  in 
proximity  to  beds  of  coal.  Again,  it  is  said  :  "  Though  we 
obtain  the  rock  oil  artificially  only  from  bituminous  shales 
and  coal,  its  occurrence  is  not  always  limited  to  localities 
where  large  bodies  of  these  formations  are  known  to  ex-ist. 
On  the  contrary,  springs  of  it  issue  in  different  parts  of  the 
world  from  all  the  stratified  rocks,  and  from  the  volcanic 
and  metamorphic  formations.  It  is  sometimes  traced  to  beds 
of  lignite.  In  New  York  and  in  north-west  Pennsylvania 
the  wells  are  entirely  outside  of  the  coal  field,  and  so  remote 
from  it  that  we  cannot  well  imagine  any  connection  between 
the  oil  and  the  coal  beds." 

Again,  it  is  said  that  "  the  process  of  refining  petroleum 
is  the  same  as  that  devised  for  the  rectification  of  crude  coal 
oils."  In  short,  there  is  no  doubt  that  petroleum  is  not  a 
coal  oil,  and  that  the  kerosene  of  commerce  is,  at  this  time, 
refined  petroleum,  and  nothing  else.  The  policy  of  insurance 
in  this  case  recognizes  the  difference  between  coal  oils  and 
earth  oils,  and  the  referee  was  in  error  in  assuming  that  they 
were  one  and  the  same,  and  that  kerosene  was  necessarily  a 
coal  oil. 

The  policy  prohibits  the  use  of  either  coal  oils  or  earth 
oils,  and  it  may  be  argued  that  since  kerosene  is  a  product 
of  either  the  one  or  the  other,  the  finding  of  the  referee 
shows  a  violation  by  the  insured  of  the  conditions  of  the 
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policy  in  his  use  of  kerosene.  But,  in  answer  to  that,  it  is 
sufficient  to  say  that  the  finding  of  the  referee  that  the  in- 
sured used  refined  coal  oil  is  without  evidence  to  support 
it,  and  that  the  judgment  is  not  to  be  supported  l>y  our 
assuming  that  the  insured  used  refined  earth  oil.  Some  evi- 
dence on  that  subject  should  have  been  given  before  the 
referee.  We  can  no  more  assume  that  earth  oil  was  used 
than  the  referee  could  assume  that  it  was  coal  oil. 

But,  even  if  it  had  been  proved  that  kerosene  is  a  re- 
fined coal  oil,  the  use  of  it  for  lighting  would  not,  I  think, 
have  vitiated  the  policy.  The  policy  mentions  collectively 
camphene,  burning-fluid  and  refined  earth  or  coal  oils.  Cam- 
phene  is  the  Dure  oil  or  distilled  spirits  of  turpentine,  and  is 
considered  dangerous  on  account  of  its  explosive  properties 
(McElrath's  Diet,  of  Words  and  Phrases  of  Commerce). 
Burning-fluid  is  said  to  be  a  highly  explosive  and  very  dan- 
gerous illuminating  liquid — a  mixture  of  camphene  and  al- 
cohol (McElrath's  Dictionary,  cited  above).  The  oils  re- 
ferred to  must  have  been  explosive  oils,  or  they  would  not 
have  been  classed  with  articles  whose  explosiveness  is  their 
most  noticeable  quality.  The  article  called  by  many  names, 
and  known  as  benzine,  benzole,  benzoline  and  gasoline,  is 
obtained  from  coal  naphtha  ;  naphtha  is  obtained  from  bitu- 
minous coal,  and  also  from  petroleum.  They  appear  in  the 
process  of  distillation.  They  are,  like  camphene  and  burn- 
ing-flu rd,  highly  inflammable,  and  are,  in  that  respcer.  very 
different  from  kerosene,  which  is  said  to  be  superior  in  safety 
to  any  other  material  used  for  the  purpose  of  illumination. 
Benzine  and  naphtha,  as  products  of  coal  or  earth  oils,  might 
well  be  associated  with  camphene,  but  kerosene  would  not 
be,  except  in  defending  a  suit  upon  a  policy  of  insurance. 
Kerosene  is  not  mentioned  by  name,  and  no  ordinary  man 
would  suppose  from  reading  the  policy  that  the  company  in- 
tended to  declare  the  policy  forfeited  if  an  oil  in  universal 
use  were  burned  in  a  lamp.  Kerosene  is  the  only  liquid  used 
for  illumination  by  an  immense  majority  of  the  civilized  peo- 
ple of  the  world.  In  the  poorer  quarters  of  everv  eitv,  and 
among  rich  and  poor  in  the  country,  it  is  an  article  of  use  as 
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common  as  bread  and  meat.  It  is  not  explosive  or  danger- 
ous, unless  used  negligently,  and  evidence  of  a  conclusive 
character  must  be  adduced  to  satisfy  the  court  that  the  par- 
ties agreed  that  the  insured  should  not  employ  the  safest 
light  accessible  to  those  who  must  use  lamps.  The  Supreme 
Court  of  Pennsylvania,  in  Birmingham  Ins.  Co.  v.  Kroeyher 
(83  Pa.  St.  6(3),  where  the  policy  forbade  the  use  of  "  cam- 
phene,  spirit-gas,  burning-fluid,  chemical  oils,''  and  the  hav- 
ing of  "petroleum  or  any  of  its  products,"  said,  "  It  is  prob- 
able that  this  provision  would  not  apply  to  the  use  of  oil  in 
lighting  the  premises,  for  such  a  use  has  become  a  necessity 
for  all  buildings  in  the  country  in  which  light  is  required 
during  the  night." 

To  the  same  effect  are  the  observations  of  Judge  Earl  in 
the  case  of  Buchanan  v.  Tlie  Exchange  Ins.  Co.  (^61  N.  Y. 
29). 

The  Supreme  Court  of  Wisconsin,  in  Norse  v.  The  Buffalo 
Ins.  Co.  (11  Am.  Rep.  587),  construed  a  policy  nearly  simi- 
lar in  terms  in  the  same  way. 

I  think  that  the  judgment  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  the  plaintiff  to  abide  the  event. 

CHARLES  P.  DALY,  Ch.  J.,  concurred.* 


PHILIP  MCLAUGHLIN,  Respondent,  against  THE  MAYOR, 
ALDERMEN  AND  COMMONALTY  OF  THE  CITY  OF  NEW 
YORK,  Appellant. 

(Decided  November  13th,  1879.) 

Where  a  plaintiff  h;is,  pending  the  action,  transferred  his  interest,  and  after  hit? 
death  his  assignee  desires  to  be  substituted  as  plaintiff,  ho  must-jive  notice  ot 
the  motion  for  substitution  not  only  to  the  defendant,  but  also  to  the  personal 
representatives  of  the  deceased  plaintiff. 

*  The  decision  here  was  affirmed  by  the  Court  of  Appeals. 
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APPEAL  by  defendant  from  an  order  made  at  special  term 
on  motion  of  one  John  Dowling,  substituting  him  as  plaintiff 
in  the  action. 

The  facts  are  stated  in  the  opinion. 

Charles  P.  Miller,  for  appellant. 
Edward  P.   Wilder,  for  respondent. 

JOSEPH  F.  DALY,  J. — Plaintiff  died  during  the  pendency 
of  this  action,  and  John  Dowlino-,  who  claimed  to  be  as- 

O  • 

signee   of  the   cause   of  action   by  assignment  made  dnriup1 

*/  ~  n 

plaintiff's  lifetime,  upon  notice  to  the  defendant  only,  moved 
at  special  term  for  an  order  that  he  be  substituted  as  plain- 
tiff. Objection  was  made  that  no  notice  of  the  application 
had  been  given  to  the  personal  representatives  of  the  de- 
ceased plaintiff.  The  order  was  granted  and  defendant  ap- 
pealed. 

In  the  case  of  Frariklyn  v.  Graham,  reported  as  a  note  to 
section  5G7  of  the  new  Code  (1877),  and  originally  reported 
in  I860  as  a  note  to  section  121  of  the  former  Code,  it  was 
held  by  this  court  at  special  term  (Chief  Justice  DALY),  that 
"where  a  plaintiff  had,  pending  the  actio*),  transferred  his 
interest  and  died,  and  after  his  death  his  assignee,  on  notice 
to  the  defendant  alone,  moved  to  be  substituted  as  plaintiff, 
the  motion  was  denied  for  want  of  notice  to  the  personal 
representatives  of  the  deceased  plaintiff."  This  decision  has 
been  followed  for  over  eighteen  years  in  this  court,  and  has 
not  been,  as  far  as  we  have  any  knowledge,  questioned  in  this 
or  any  other  court  of  the  State.  The  practice  so  established 
seems  to  be  eminently  proper.  It  is  intended  as  a  check 
upon  any  possible  fraud  upon  the  estate  of  the  deceased 
plaintiff  and  upon  defendant.  If  the  alleged  assignment 
were  a  forgery,  defendant  after  paying  the  judgment  ob- 
tained by  the  assignee,  would  be  compelled  to  pay  the  claim 
over  again  when  the  action  was  revived  by  the  personal  rep- 
resentatives of  the  deceased  and  prosecuted  to  judgment.  In 
that  aspect  of  the  case  defendant  has  a  vital  interest  in  the 
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inquiry  as  to  the  genuineness  of  the  alleged  transfer.  On 
the  other  hand,  should  the  pretended  assignee  exhaust  the 
the  ability  of  defendant  by  his  execution,  the  estate  of  the 
deceased  plaintiff  would  be  afterwards  deprived  substantially 
of  the  debt. 

Defendant  has  therefore  an  interest  in  the  order,  and  the 
representatives  of  the  deceased  a  still  greater  interest.  It 
may  be  said  that  defendant  had  the  right,  upon  the  motion, 
to  produce  proofs  of  the  want  of  genuineness  of  the  paper, 
but  greater  protection  is  afforded  defendant  by  notice  to 
the  representatives  of  the  alleged  assignor  of  the  application 
for  substitution  of  the  assignee  ;  for  such  notice  would  work 
an  estoppel  against  the  estate  in  favor  of  defendant.  There 
might  be  delay  to  the  assignee  because  of  failure  to  apply  for 
letters  of  administration  on  the  estate  of  the  deceased  plain- 
tiff; but  an  assignee  who  elects  to  prosecute  the  action  in  the 
name  of  his  assignor  takes  the  chances  of  inconvenience  and 
delay  arising  from  the  death  of  the  latter. 

CHARLES  P.  DALY,  Cli.  J.,  and  BEACH,  J.,  concurred. 


HENRY  CLEWS  et  al.  Appellants,  against  THE  BANK  OF 
NEW  YORK  NATIONAL  BANKING  ASSOCIATION,  Respon- 
dent. 

(Decided  January  oth,  1880.; 

A  draft  was  drawn  on  the  defendant  (a  banking  corporation)  which  was  presented 
to  it  and  certified,  and  subsequently  the  defendant  was  informed  by  the  drawer 
that  the  draft  (describing  it  by  its  number,  amount,  and  name  of  payee)  had  been 
sent  by  the  payee  through  the  mail  and  had  failed  to  reach  its  destination,  and 
that  a  duplicate  had  been  issued  by  the  drawer,  and  the  defendant  was  requested 
to  stop  payment  of  the  draft.  Subsequently  the  draft,  which  had  been  altered  by 
increasing  the  amount  and  substituting  the  plaintiffs'  name  as  payees,  but  which 
still  bore  its  original  num!>er,  was  offered  to  the  plaintiffs  in  payment  for  certain 
United  States  bonds,  upon  which  the  plaint! as  pn-senied  it  at  the  defendant's 
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office  to  its  paying-teller,  and  inquired  whether  the  certification  was  good,  to 
which  he  answered  ''yes,"  and  failed  to  notify  the  plaintiffs  that  the  draft  hail 
been  lost  by  the  owner  thereof,  or  that  payment  had  been  stopped,  or  to  give  them 
any  other  information  in  regard  to  it.  Held,  that  the  defendant  was  estopped  as 
against  the  plaintiffs  from  denying  that  the  draft  was  genuine  in  sill  respects,  and 
was  liable  to  them  for  the  amount  for  which  they  hsid  taken  it. 

Where  a  bank  has  received  notice  that  a  draft  drawn  on  it  has  been  lost,  and  stop- 
page of  payment  thereof  is  requested,  it  is  bound  to  give  notice  of  such  facts  to 
auy  person  making  inquiries  of  it  in  regard  to  a  draft  drawn  by  the  same  person 
and  bearing  the  same  number  as  the  draft  of  which  payment  has  been  stopped  ; 
the  name  of  the  drawer  and  the  number  affording  the  bank  sufficient  means  to 
identify  the  draft. 

The  paying-teller  of  a  bank  is  the  proper  person  of  whom  to  make  inquiries  in  re- 
gard to  the  genuineness  of  a  draft  purporting  to  be  drawn  on  it,  and  his  state- 
ments in  regard  to  the  same,  or  his  failure  to  give  notice  of  any  facts  known  to 
the  bank  impairing  the  validity  thereof,  will  bind  the  bank. 

The  paying-teller  of  a  bank  is  bound  to  assume  that  when,  in  the  ordinary  course  of 
business,  a  draft  drawn  on  his  bank  is  presented,  and  inquiries  made  respecting 
the  Certification,  the  party  requesting  the  information  contemplates  a  business 
transaction  with  the  instrument  in  which  he  will  rely  upon  the  information  he  re- 
ceives from  the  paying-teller. 

ARPEAL  by  the  plaintiff's  from  an  order  sustaining  a  de- 
murrer to  the  complainant  and  from  the  judgment  entered 
thereon. 

The  complaint  alleged  substantially  as  follows  :  That  the 
plaintiffs  were  bankers  and  brokers  in  New  York  City,  and 
that  the  defendant  was  a  corporation  organized  under  the 
National  Banking  Act,  and  having  its  office  in  New  York 
City;  that  on  January  6th,  1879,  the  Commercial  Na- 
tional Bank  of  Chicago  drew  a  draft  on  the  defendant  for 
$254  50,  to  the  order  of  Wirt  Dexter  ;  that  Wirt  Dexter  in- 
dorsed the  draft  and  sent  it  by  mail  addressed  to  Augusta  H. 
D.  Godman,  at  New  York  City ;  that  on  January  15th,  1870, 
the  draft  was  presented  to  the  defendant  for  certification, 
and  was  by  it  certified ;  that  before  February  10th,  1879,  the 
Commercial  National  Bank  of  Chicago  was  informed  br 
Wirt  Dexter  that  the  draft  had  not  been  received  by  the 
said  Augusta  H.  D.  Godman,  and  that  thereupon  that  bank 
wrote  to  the  defendant,  stopping  payment  of  the  draft, 
and  was  informed  by  the  defendant  that  the  draft 
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had  been  presented  and  certified  ;  that  on  February  10th> 
1879,  the  Commercial  National  Bank  of  Chicago  wrote 
to  the  defendant  a  letter  which  was  received  by  it 
on  February  12th,  1879,  stating  that  draft  No.  73,436  to 
the  order  of  Wirt  Dexter  was  indorsed  over  to  Augusta 
H.  D.  Godman,and  mailed  to  her,  but  had  not  been  received  ; 
that  Mr.  Dexter  requested  a  duplicate,  and  that  the  defend- 
ant would  please  stop  payment  on  the  original  which  it 
stated  it  had  certified;  that  on  February  25th,  1879,  a  per- 
son representing  himself  as  E.  J.  Murphy  called  at  the  bank- 
ing house  of  the  plaintiffs  in  New  York  City,  and  after  some 
negotiations  agreed  for  the  purchase  from  them  of  certain 
United  States  government  bonds  for  the  price  of  $2500,  and 
offered  in  payment  therefor  the  draft  before  mentioned, 
which,  after  its  certification  had  been  altered  so  as  to  make 
it  for  the  sum  of  82540,  and  payable  to  the  order  of  Henry 
Clews  &  Co.  (the  plaintiffs),  but  in  other  respects,  including 
the  number,  was  the  same;  that  before  delivering  the  bonds 
the  plaintiff  took  the  draft  to  the  defendant's  office  and  pre- 
sented it  to  the  paying-teller,  and  requested  him  to  inform 
them  whether  the  certification  was  good  ;  that  the  paying- 
teller  examined  the  draft  and  replied  "yes,"  and  neglected 
to  inform  them  that  said  draft,  or  any  draft  of  said  Commer- 
cial National  Bank,  or  any  draft  of  said  bank  bearing  said 
number  had  been  lost,  or  that  payment  thereof  had  been 
stopped,  or  that  said  letters  before  mentioned  had  been  re- 
ceived from  said  Commercial  National  Bank,  and  neglected 
to  give  them  any  other  information  whatever;  that  the  plain- 
tiffs, relying  upon  the  answer  of  the  paying-teller,  and  be- 
lieving the  draft  to  be  good,  took  it  in  payment  for  the  bonds 
to  the  amount  of  $2500,  and  also  paid  to  the  person  repre- 
senting himself  as  E.  J.  Murphy  $33  75  in  addition  ;  that 
the  plaintiffs  on  March  3d,  1879,  and  again  on  March  5th, 
1879,  presented  the  draft  for  payment  to  the  defendants,  who 
refused  to  pay  it. 

Abbott  Brothers,  for  appellants. 
Wheeler  H.  Peckham,  for  respondent. 
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JOSEPH  F.  DALY,  J. — The  order  and  judgment  should  be 
reversed.  A  liability  on  the  part:  of  defendant  to  plaintiffs 
was  created  by  the  neglect  of  the  bank,  through  its  paying- 
teller,  to  inform  plaintiffs,  when  the  check  was  presented 
with  an  inquiry  as  to  the  certification,  that  payment  of  the 
check  had  been  stopped  ;  and  to  communicate  the  other  facts 
within  its  knowledge  affecting  the  validity  of  the  check. 

The  ordinary  rule  as  to  the  liability  of  a  bank  upon  its 
certification  of  a  check,  and  upon  declarations  of  its  teller  as 
to  such  a  certification,  only  apply  where  the  bank  has  no 
special  knowledge  of  the  history  of  the  instrument  and  of 
facts  connected  with  the  drawing,  delivery,  indorsement, 
validity,  &c.  (Marine  National  Bank  v.  National  City  Bank, 
59  N.  Y.  67.) 

Where  the  bank  and  its  officers  are  in  possession  of  special 
knowledge  they  are  under  the  same  obligation  as  natural  per- 
sons to  disclose  it  when  an  omission  to  do  so  must  result  in 
injury  to  the  person  applying  to  them  for  any  information  on 
the  subject,  with  an  evident  purpose  of  acting  upon  informa- 
tion so  obtained.  It  is  urged  that  the  only  question  put  to 
the  paying-teller  related  to  his  certification,  and  that  he  wa* 
not  bound  to  answer,  except  as  to  that.  Under  no  view  ol 
legal  obligation  would  the  drawer  of  the  check  be  justified 
in  omitting  to  state  that  he  had  stopped  payment  of  his  check 
to  a  person  applying  merely  to  know  if  his  signature  were 
genuine.  It  is  difficult  to  understand  on  what  ground  the 
drawee  (the  bank)  is  excusable  in  withholding  the  fact  that 
payment  has  been  stopped  because  the  only  information  ex- 
pressly desired  related  to  the  certification.  As  drawee,  the 
bank  was  not  justified  in  omitting  to  state  the  important  cir- 
cumstance that  the  check  would  not  be  p >aid. 

If  it  were  the  duty  of  the  bank  to  impart  the  information 
that  the  check  had  been  stopped,  the  paying-teller  was  the 
officer  chargeable  with  such  duty  when  applied  to  for  any  in- 
formation respecting  the  instrument.  He  is  the  officer  to 
whom  all  checks  in  the  regular  course  of  business  are  pre- 
sented for  payment,  and  is  the  person  to  whom,  in  the  ordi- 
nary course  of  business,  the  superior  officers  of  the  bank  would 
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and  should  communicate  the  intelligence  that  payment  of  a 
check  has  been  stopped  for  the  protection  of  innocent  hold- 
ers as  well  as  dealers.  All  persons  applying  to  the  paying- 
teller  have  the  right  to  rely  upon  so  plain  a  course  of  busi- 
ness. If  the  paying-teller  is  not  informed  by  the  cashier,  or 
other  officer,  receiving  notice  to  stop  payment,  there  is  an 
omission  of  a  plain  duty  on  the  part  of  those  officials.  While 
the  person  making  inquiries  of  the  paying-teller  is  justified  in 
assuming  that  the  latter  must  know  if  the  payment  is  stopped, 
and  in  assuming  that  the  bank  has  no  knowledge  nor  informa- 
tion affecting  the  validity  of  the  check  if  nothing  is  imparted 
to  him  on  that  head,  the  paying-teller  on  the  other  hand, 
is  bound  to  assume  that  where  a  check  is  presented  and  in- 
quiries made  respecting  the  certification,  in  the  ordinary 
course,  the  party  requiring  information  contemplates  a  busi- 
ness transaction  with  the  instrument,  in  which  he  will  treat 
it  as  of  value,  or  of  no  value,  according  to  the  information  he 
receives.  As  paying-teller  of  the  drawee,  therefore,  the 
officer  is  not  justified  in  omitting  to  state  facts  in  his  knowl- 
edge affecting  the  value  of  the  instrument  as  a  genuine  check, 
especially  (as  before  remarked)  the  fact  that  it  is  not  to  be 
paid  ;  and  the  parties  applying  have  a  right  to  expect  that 
he  will  state  such  facts,  and  also  that  if  payment  has  been 
stopped  he,  as  paying-teller,  will  know  it. 

The  notice  which  the  bank  had  in  its  possession  when 
plaintiffs  made  their  inquiries  was  of  a  specific  fact,  viz. : 
that  the  draft  had  not  been  received  by  the  payee  ;  that 
a  duplicate  had  been  drawn,  and  that  payment  on  the  orig- 
inal must  be  stopped.  The  notice  also  called  the  defendant's 
attention  to  the  fact  that  it  had  certified  the  original  draft. 
The  number  was  specified  73,436,  and  the  draft  as  raised 
and  altered  still  bore  that  number,  affording  unerring  means 
of  identification.  It  may  be  that  the  bank  can  consistently 
with  ordinary  care  explain  the  reason  why  a  draft  with  this 
number  was  suffered  by  it  to  be  circulated  as  an  instrument 
which  it  had  no  reason  to  know  was  not  good  when  payment 
of  that  number  had  been  stopped.  It  will  be  for  a  jury  to 
consider  the  circumstances  and  to  decide. 
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The  fact  that  the  notice  from  the  drawer  stated  to  de- 
fendant that  the  payee  of  the  draft  was  Augusta  H.  D.  Good- 
inaii,  and  that  she  had  not  received  it,  and  their  silence  upon 
this  point  when  they  must  have  known  that  the  draft  pre- 
sented had  been  altered  as  to  the  payee,  and  was  not  in- 
dorsed so  as  to  transfer  title,  relieves  the  case  from  embar- 
rassment on  the  question  of  want  of  title  in  plaintiffs.  With 
knowledge  of  all  the  facts  the  defendant  suffered  the  plain- 
tiffs to  consider  and  deal  with  the  paper  as  genuine  in  all 
respects,  and  is  estopped  from  denying  it. 

CHARLES  P.  DALY,  Ch.  J.,  and  LARREMORE,  J.,  con- 
curred. 


THOMAS  C.  CLARK,  Appellant,  against  THE  MECHANICS' 
NATIONAL  BANK  OF  THE  CITY  OF  NEW  YORK,  Re- 
spondent. 

(Decided  January  20th,  1880.) 

Under  the  provisions  of  §  999  of  the  Code  of  Procedure,  that  "  the  judge  presiding 
at  a  trial  by  a  jury  may,  in  his  discretion,  entertain  a  motion  made  upon  his  min- 
utes at  the  same  term  to  set  aside  the  verdict  and  grant  a  new  trial  *  *  * 
because  the  verdict  is  *  *  *  contrary  to  (he  evidence,"  the  judge  may,  upon 
a  motion  so  made  upon  his  minutes,  set  aside  a  verdict  because  it  is  against  the 
iveight  of  evidence. 

On  appeal  from  an  order  granting  a  new  trial  the  revisory  jurisdiction  of  the 
appellate  tribunal  is  not  limited  to  a  review  only  of  the  grounds  upon  which  the 
court  below  ordered  a  new  trial,  but  the  order  will  be  sustained  if  it  ought  t< 
have  been  granted  on  any  of  the  grounds  upon  which  the  motion  for  it  was  made 

Morse  v.  Sherrill  (63  Barb.  21)  and  Tinson  v.  Welsh  (51  N.  Y.  244)  on  this  point  din 
tinguished. 

The  plaintiff  brought  an  action  against  the  defendant  (a  bank  with  which  he  had, 
been  a  depositor)  to  recover  $27,149  90,  claimed  to  be  the  balance  of  his  deposit, 
but  which  the  defendant  claimed  to  have  paid  out  on  twenty-three  checks  drawn 
by  him,  but  which  they  were  unable  to  produce.  It  appeared  in  evidence  that 
these  checks  were  charged  against  his  account  in  18G4,  and  that  he  beca'me  a\rara 
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that  such  charges  had  been  made,  and  that  the  vouchers  therefor  were  missing  in 
1865,  and  that  he  made  no  formal  demand  upon  the  bank  for  payment  to  him  of 
such  amount  nor  brought  any  action  to  recover  it  until  eleven  years  afterwards, 
although  during  the  whole  of  that  time  he  continued  to  be  a  customer  of  the  bank, 
and  his  bank  book  during  that  time  had  been  balanced  twenty-three  times.  The 
plaintiff  swore  that  as  soon  as  he  became  aware  that  the  charge  had  been  made 
against  his  account  and  that  the  vouchers  were  missing  he  objected  to  the 
charge  and  sought  to  have  the  vouchers  produced  or  the  account  altered,  but  was 
put  off  from  time  to  time  by  the  officers  oi  the  bank  until  the  suit  was  brought 
It  appeared  that  though  the  plaintiff  was  in  business  in  New  York  City  as  a  whole- 
sale and  retail  grocer,  doing,  as  he  testified,  a  large  business  during  the  period 
when  the  missing  checks  were  paid,  he  kept  no  cash  book  and  made  no  entry  of 
his  payments  in  any  book,  and  could  give  no  account  of  any  of  his  business  trans- 
actions during  that  period,  claiming  that  all  his  books  and  papers  for  that  period 
were  lost.  The  defendant  proved  that  the  missing  checks  were  received  and  paid 
by  it  in  the  ordinary  course  of  business.  The  plaintiff  did  not  swear  that  he  had 
not  drawn  the  missing  checks,  but  swore  he  had  never  drawn  checks  for  the 
amounts  charged  against  him.  In  regard  to  two  of  the  missing  checks,  it  was 
proved  that  they  were  presented  by  persons  with  whom  the  plaintiff  at  the 
time  was  doing  business,  and  were  for  amounts  which  he  owed  and  had  paid  them 
at  that  time,  and  there  was  also  some  evidence  indicating  that  three  other  of  the 
missing  checks  had  been  given  in  payment  of  claims  due  by  the  plaintiff  to  per- 
sons with  whom  at  the  time  he  dealt.  It  was  shown  by  the  defendant,  by  the 
person  who  had  been  its  check  clerk  at  the  time  when  the  checks  were  charged 
against  the  plaintiff's  account,  and  who  had  entered  the  bulk  of  the  plaintiff's 
checks  from  the  time  that  lie  had  opened  his  account  eight  years  before,  and  who 
had  therefore  become  familiar  with  the  plaintiff's  handwriting  and  knew  his 
signature,  that  this  clerk  received  nineteen  of  the  missing  checks  in  the  regular 
course  of  business  and  entered  them,  the  signatures  of  which  lie  recognized  at 
the  time  to  be  in  the  handwriting  of  the  plaintiff,  and  that  they  came  to  him  from 
the  paying-teller,  who  was  dead  at  the  time  of  the  trial,  by  whom  they  had  pre- 
viously been  examined  and  passed,  and  that  the  remaining  four  missing  checks 
came  into  the  possession  of  the  assistant  paying-teller,  being  received  by  him  in 
the  regular  course  of  business  from  the  paying-teller  and  entered  by  him  at  the 
dates  wlteu  they  were  received,  the  signatures  to  which  he  then,  and  on  the  trial, 
believed  to  have  been  in  the  handwriting  of  the  plaintiff,  he  also  being  familiar 
with  the  plaintiff's  handwriting.  At  the  time  when  the  missing  checks  were  paid 
tli*  plaintiff  was  a  man  in  comparative  affluence,  but  at  the  time  of  the  trial  had 
become  so  reduced  in  circumstances  as  to  have  no  property  except  what  he  wore 
upon  his  person,  and  when  examined  under  oath  as  to  whether  he  had  any  prop- 
perty  to  satisfy  an  execution  against  him,  made  no  disclosure  of  the  existence  of 
this  Claim  against  the  bank.  Upon  this  and  other  evidence  of  a  minor  character 
the  plaintiff  recovered  a  verdict  for  the  full  amount  claimed. 

Held,  that  the  verdict  was  clearly  against  the  weight  of  evidence,  and  that  it  w.is 
properly  set  aside  upon  lliat  ground. 
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APPEAL  from  an  order  made  by  the  judge  before  whom 
the  case  was  tried  granting,  upon  a  motion  made  upon  his 
minutes,  a  new  trial  and  setting  aside  the  verdict. 

The  action  was  brought  to  recover  a  balance  of  deposit 
made  by  the  plaintiff  with  the  defendant,  and  interest 
thereon. 

The  defendant  claimed  to  have  paid  out  the  whole  balance 
on  checks  drawn  by  the  plaintiff. 

Judge  JOSEPH  F.  DALY  presided  at  the  trial,  and  in  the 
charge  presented  the  question  of  fact  to  the  jury  as  follows  : 

"  Gentlemen  of  the  Jury. — The  claim  of  the  plaintiff  in 
this  action  is  for  $27,149  90,  the  amount  of  twenty-three 
checks  charged  against  him  at  the  balancing  of  his  account 
upon  his  pass-book  on  September  14th,  1865.  The  question 
in  this  case  is,  were  those  checks  so  charged  against  him 
drawn  by  him  or  not?  It  appears  that  the  course  of  busi- 
ness in  the  bank  as  to  charging  the  drafts  of  their  dealers  is 
as  follows  : — The  checks  of  dealers  come  to  the  bank  in  three 
ways,  one  is  through  the  clearing  house  from  other  banks  • 
another  is  through  the  receiving-teller  in  deposits  of  checks 
made  by  other  dealers  with  the  bank,  and  the  third  way  is 
through  the  paying-teller  over  the  counter.  The  checks  of 
dealers  which  do  not  come  through  the  paying-teller  over 
the  counter  are,  after  they  have  been  received  in  the  bank, 
submitted  to  him  for  his  authentication.  Doubtful  checks 
or  forged  checks  are  laid  aside,  and  the  checks  passed  by  the 
paying-teller  as  genuine  are  handed  to  the  check  clerks. 
They  enter  the  checks,  as  to  amounts  and  the  parties  from 
wl\om  they  come,  in  what  is  called  a  check  list,  kept  in  books. 
The  same  checks  are  then  passed  over  to  the  check  clerks, 
who  enter  them  in  the  debit  book,  which  contains  the 
amount  of  the  check  and  the  name  of  the  drawer.  After 
being  entered  in  the  check  list,  they  are  sorted  according  to 
the  dealers,  and  are  entered  against  the  dealers  in  the  debit 
book.  The  charges  upon  the  ledger  of  the  bank  are  made 
from  the  debit  book.  The  checks  themselves,  after  being 
entered  in  the  check-book,  are  handed  to  the  book-keeper  to 
place  them  in  pigeon-holes  alphabetically  arranged  for  their 
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reception  and  custody.  There  they  stay  until  the  book  of 
the  dealer  is  to  be  balanced,  when  the  checks  are  taken  out 
and  the  entries  upon  the  pass-book  made  from  the  checks. 
The  book-keeper  then  compares  the  pass-book  with  the 
ledger  and  balances  the  book  from  that  examination. 

O 

"  This  being  the  course  of  business  in  the  bank,  the  bank 
proceeds,  as  it  is  bound  to  do,  to  show  how  it  came  in  the 
course  of  its  business  to  charge  against  the  plaintiff  (the 
dealer)  these  twenty-three  checks.  They  show,  first,  that 
checks  corresponding  in  amount  to  those  charged  against 
him  appear  on  their  check  list  of  July,  August,  September, 
and  October,  1864;  that  these  lists  were  made  up  from  the 
actual  checks,  and  the  entries  in  the  book  were  made  in  the 
handwriting  of  Messrs.  Dennison,  Hoffman  and  Brinckerhoff, 
clerks  of  the  bank,  who  have  identified  those  entries  on  the 
witness  stand.  They  show  next,  that  checks  corresponding 
in  amount  to  the  missing  vouchers  and  to  the  entries  in  the 
check-list  appear  in  the  book  of  debits  made  up  day  by  day 
from  the  original  checks  ;  that  these  entries  in  the  debit 
book  correspond  in  dates  to  the  entries  of  similar  amounts 
in  the  check-list,  and  that  they  are  in  the  handwriting  of 
Hoffman  and  Brinckerhoff,  who  identified  them.  They  show 
that  checks  corresponding  in  amount  and  in  the  order 
shown  in  the  debit  book  and  check-list  appear  on  the  pass- 
book of  plaintiff  in  the  handwriting  of  Wright,  a  clerk  of  the 
bank,  who  identifies  this  handwriting,  and  says  he  made  these 
from  the  checks  themselves.  This  is  all  direct  and  positive 
evidence  that  checks  signed  "  Thos.  C.  Clark"  were  in  ex- 
istence at  the  time,  and  were  handed  to,  and  were  entered 
in  these  books  by  these  clerks. 

"  Now,  these  checks  have  disappeared.  You  have  heard 
the  evidence  of  the  search  made  for  them,  and  that  they  can- 
not be  found.  We  are  left,  of  course,  with  nothing  but  sur- 
mise as  to  what  has  become  of  them,  and  in  what  way  thej" 
have  disappeared.  The  plaintiff  swears  that  none  of  these 
checks  were  drawn  by  him.  Upon  the  part  of  the  defendants 
the  evidence  of  Mr.  Charles  Hoffman,  who  was  a  check 
clerk  in  1864  in  the  bank,  is,  that  he  had  handled  the  plain- 
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tiffs  checks  since  1856,  and  was  acquainted  with  his  signa- 
ture, and  that  he  entered  on  the  debit  book,  to  which  I  have 
alluded,  nineteen  of  these  twenty-three  contested  vouchers 
— namely,  all  except  the  seventh,  eighth,  fourteenth  and 
fifteenth — in  order.  He  handled  the  checks  so  entered, 
swears  that  the  signatures  to  them  were  in  the  handwriting 
of  the  plaintiff,  and  that  he  recognized  it  as  such.  They 
next  produce,  in  corroboration  of  this  testimony,  and  of  the 
genuineness  of  the  four  checks  entered  in  the  debit  book 
by  Mr.  Brinckerhoff,  evidence  going  to  show  that  six  of  these 
contested  checks  came  in  the  regular  course  of  business  from 
other  banks,  and  were  deposited  in  such  other  banks  im- 
mediately prior  to  their  appearance  in  the  Mechanics'  Bank, 
and  were  so  deposited  by  persons  with  whom  the  plaintift 
dealt  at  that  time — namely,  Demarest  &  Wygant,  Kingsland 
&  Comstock,  Sayre  &  Brother,  and  Meyer  &  Strauss.  In 
the  case  of  Demarest  &  Wygant,  evidence  is  given  to  show 
that  the  plaintiff,  on  the  date  in  question,  is  credited  on  the 
books  of  the  firm  in  the  handwriting  of  Wygant,  one  of  thu 
partners,  with  the  payment  of  the  exact  amount  so  deposited 
by  that  firm,  and  so  charged  among  those  original  vouchers. 

"  Now,  gentlemen,  that  presents  in  about  as  short  and  con- 
cise a  form  as  I  could  put  it,  the  evidence  in  this  case  upon 
which  the  jury  is  to  determine  whether  these  twenty-three 
checks  were  drawn  by  the  plaintiff  or  not.  All  outside  of 
this  is  a  matter  or  argument,  or  of  inference,  or  of  reasoning 
from  attendant  circumstances.  That  is  just  as  important  an 
element,  and  these  inferences  and  these  circumstances  are 
to  be  considered  as  much  as  those  circumstances  that  I 
have  alluded  to.  This  jury  may  consider,  from  its  knowl- 
edge of  business  and  its  knowledge  of  men,  and  its  knowl- 
edge of  the  course  of  business,  all  these  facts  and  everything 
connected  with  these  dealings,  and  the  circumstances  of  this 
case,  for  the  purpose  of  ascertaining  where  the  preponder- 
ance lies  between  the  parties.  To  go  farther  than  this — to 
take  up  each  one  of  these  circumstances,  the  question  of 
delay,  the  question  of  demand,  the  question  of  the  plaintiff 
keeping  or  not  keeping  books,  the  question  of  the  loss  of  the 
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vouchers — any  of  the  circumstances  on  the  one  side  or  the 
other,  would  draw  me  insensibly  into  a  discussion  of  the 
weight  of  these  circumstances,  and  lead  me  unintentionally, 
perhaps,  to  lay  greater  stress  upon  one  fact  than  upon  an- 
other. Now,  I  forbear  running  the  risk  of  doing  so,  because 
this  jury  is  to  be  the  judge  of  the  facts  ;  and  as  this  case  in- 
volves almost  altogether  a  question  of  fact,  I  mean  that  this 
tribunal  shall  decide  it  entirely,  unbiassed  by  any  observa- 
tion of  mine.  I  am  here  more  to  preside  over  your  delibera- 
tion than  for  any  other  purpose ;  to  see  that  the  proper  evi- 
dence is  laid  before  you  on  which  you  are  to  make  up  your 
minds.  Further  than  that  I  will  not  go. 

#*##*****# 

"  Now  the  question  of  the  amount  due  to  the  plaintiff,  in 
any  event,  as  far  as  interest  is  concerned,  I  will  relieve  of 
embarrassment  by  saying  that  he  would  in  no  event  be  en- 
titled to  interest  before  the  time  that  he  had  made  his  de- 
mand for  the  purpose  of  bringing  this  action." 

The  jury  found  a  verdict  for  the  plaintiff  for  $31374  73. 

On  a  motion  made  on  his  minutes  for  a  new  trial,  Judge 
JOSEPH  F.  DALY  wrote  the  following  opinion  : — 

"  The  action  was  brought  by  Thomas  C.  Clark  to  recover 
of  the  defendants,  The  Mechanics'  National  Bank  of  New 
York,  the  sum  of  $27,149  70,  which  he  claimed  to  be  due 
him  over  and  above  his  drafts  on  the  bank.  This  sum  was 
charged  against  him  by  the  bank  on  balancing  his  pass-book, 
of  date  September  14th,  1865,  and  is  the  total  of  twenty  - 
three  checks,  which  the  bank  alleged  to  be  his,  which  they 
paid  as  his,  but  which,  having  been  lost,  mislaid  or  stolen, 
were  not  returned  to  him  at  the  time  of  such  balance,  and 
have  never  been  produced.  The  plaintiff  recovered  a  ver- 
dict for  the  amount  of  all  the  missing  checks.  The  jury 
were  instructed  that  the  question  for  them  to  determine  was, 
whether  the  checks  so  charged  against  the  plaintiff's  account 
were  his.  By  their  verdict,  their  finding  was,  of  course,  that 
none  of  those  checks  were  his.  This  finding  seems  to  me 
clearly  against  the  evidence  in  the  case.  The  facts  disclosed 
are  interesting,  and  merit  a  brief  statement. 
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*'  The  plaintiff,  Thomas  C.  Clark,  was  engaged  in  the 
wholesale  and  retail  grocery  and  provision  business,  at  Nos.  22 
and  24  Amity  Street,  in  this  city,  from  1855  to  1865.  He  sold 
out  in  January  of  that  year.  He  seems  to  have  gone  out  of 
business  with  considerable  means,  and  for  the  ensuing  ten 
3  ears,  down  to  1875,  engaged  in  no  regular  occupation.  By 
the  end  of  that  period,  however,  he  had,  by  ill-judged  specu- 
lation and  investment,  lost  all  his  money  and  property. 

"  It  was  at  this  later  period  that  he  made  the  first  and  only 
demand  of  the  bank  for  the  amount  which  he  alleged  they 
had  over-charged  ten  years  before!  During  all  of  that  time 
he  had  been  a  depositor  with  the  bank,  continuing  his  ac- 
count without  interruption  from  his  commencing  business  in 
1855  down  to  1875.  From  the  time  of  the  alleged  improper 
charge  in  1865  to  the  time  of  the  demand  his  account  had 
been  balanced  and  settled  twenty-three  times,  on  the  basis  of 
such  charge.  These  balances  or  settlements  appear  upon 
the  plaintiff's  pass-book,  and  there  is  nothing  in  that  book  or 
the  books  of  the  bank,  nor  any  record  whatever,  to  show  that 
the  settlement  of  September  14th,  1865,  in  which  the  missing 
checks  were  charged  against  the  plaintiff,  or  the  subsequent 
twenty-three  settlements  were  ever  disputed  or  questioned. 
It  is  upon  the  unsupported  oath  alone  of  the  plaintiff  that  his 
case  rests,  both  as  to  the  denial  of  the  checks  and  as  to  mat- 
ters avoiding  the  force  and  effect  of  so  many  stated  accounts 
between  the  bank  and  himself.  His  tale,  as  told  by  him 
upon  the  stand,  is  substantially  as  follows : — 

"  On  June  llth,  1864,  his  account  was  balanced  in  the 
book  by  the  book-keeper  at  the  bank,  and  the  balance  cor- 
rectly entered  in  his  favor  at  $394  44.  About  sixty  days 
after  that  date  he  again  left  his  book  with  the  book-keeper, 
Mr.  Porter,  at  the  bank,  to  have  his  account  written  up,  his 
custom  usually  being  to  have  it  balanced  every  sixty  or  ninety 
days.  Over  a  year  elapsed  before  he  got  it  back  with  the 
account  written  up.  During  that  period  whenever  he  had 
occasion  to  make  a  deposit  he  had  to  go  to  the  book-keeper 
and  get  his  book.  Each  time  he  did  so,  he  asked  Porter  why- 
it  was  not  balanced,  and  was  told  by  the  latter  that  he  was 
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"  in  a  hurry,  that  he  was  too  busy,  and  so  on."  At  length, 
on  September  9th,  1865,  plaintiff  went  to  make  a  deposit  of 
$1411  03,  and  asked  the  book-keeper  for  his  book.  The 
book-keeper  said  he  hadn't  it,  but  had  given  it  to  him. 
Plaintiff  insisted  that  the  book-keeper  had  it.  Then  the 
latter  left  his  desk,  and  returned  shortly  afterwards  with 
the  book.  The  plaintiff  made  his  deposit,  and  then  went 
back  to  the  book-keeper  and  handed  him  the  book  again, 
and  ordered  him  to  balance  it.  A  few  days  after  this 
the  plaintiff  went  to  the  book-keeper  and  received  the  pass- 
book written  up  and  balanced  to  September  14th,  1865.  A 
balance  was  shown  to  his  credit  of  $2151  49;  the  amount  of 
deposits  credited  to  him  was  $56,864  76 ;  the  difference  be- 
tween that  sum  and  the  balance  was  charged  in  seventy-two 
checks,  forty-nine  of  which  were  returned  to  him  with  the 
pass-book,  and  twenty-three  marked  in  the  book  as  "miss- 
ing," these  twenty-three  marked  as  "  missing  "  were  the  first 
charged  in  the  book  and  their  amounts  and  order  was  as  fol- 
lows : — 

$7G9  81  $400  $473 

326  544  1032 

92  416  636 

119  46  7000  7500 

1000  777  271 

702  105  714 

436  1300  410  63 

936  1200 

"  The  first  thing  the  plaintiff  saw  was  the  amount  of  the 
balance,  and  he  said  to  the  book-keeper,  "  What  have  you 
been  doing  with  my  money  ?  "  Porter,  the  book-keeper,  said, 
"  Why,  did  you  think  you  had  a  larger  balance  ?  "  The  plain- 
tiff said,  "No,  I  was  sure  of  it."  Porter  inquired,  "  Ho\v 
much  did  you  suppose  it  was?"  Plaintiff  said,  "At  least 
$30,000;"  to  which  Porter  replied,  "Oh,  no!"  Plaintiff 
then  asked  what  the  word  "  missing,"  written  in  the  book, 
meant.  Porter  said,  "Vouchers  1  could  not  find."  Plaintiff 
said,  "You  have  made  another  mistake  with  my  account,  as 
you  did  once  before,  giving  somebody  else  credit  for  my 
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moneys."  Porter  said,  "  I  think  not,  but  I  will  look." 
Plaintiff  said,  "Well,  you  look  and  find."  In  saying-  to 
Porter  that  he  had  made  a  mistake,  as  he  did  once  before, 
plaintiff  referred  to  a  previous  occasion  when  deposits  he 
had  made  were  credited  to  another  depositor  with  the  bank, 
named  Lot  0.  Clark,  presumably  through  a  similarity  in  the 
initials  "  L  "  and  "  T  "  of  the  first  names  of  the  two  depos- 
itors. For  a  year,  or  a  year  and  a  half,  after  this  interview 
between  the  plaintiff  and  the  book-keeper,  plaintiff  called 
from  time  to  time  at  the  bank,  and  was  told  by  Porter  that 
he  would  get  the  vouchers;  that  he  had  them.  At  length 
plaintiff  went  to  the  president  of  the  bank,  Mr.  Knapp  (since 
dead),  and  said,  "  Your  folks  have  been  muddling  my  a.o 
count  here  terribly,  charging  me  with  money  I  have  never 
drawn  for."  The  president  took  him  by  the  arm,  led  him  to 
Porter,  and  said  to  the  latter,  "  Mr.  Clark  says  you  have 
been  charging  his  account  with  amounts  for  Avhich  lie  has 
drawn  no  checks."  "Oh,  no,"  said  Porter;  "but  when  I 
was  balancing  my  book  I  could  not  put  my  hand  on  them. 
When  I  get  them  I  will  give  them  to  him."  The  president 
then  slapped  the  plaintiff  on  the  shoulder,  in  his  usual  soci- 
able way,  and  said,  "  Well,  Tom,  when  he  gets  them  he  will 
give  them  to  you."  The  plaintiff  replied,  "  Oh,  well,  the 
trouble  is,  if  he  has  any  such  vouchers  they  are  not  mine.'' 
The  president  said,  "  Oh,  well,  they  will  be  the  best  proof.'' 
The  plaintiff  after  that  time  kept  going  to  the  book-keeper 
from  month  to  month,  and  from  year  to  year,  until  1875. 
He  was  always  told  they  had  the  vouchers,  and  were  going 
to  give  them  to  him.  They  never  said  they  could  not  find 
them.  At  last,  "near  the  end  of  the  race,"  the  plaintiff  told 
the  book-keeper  that  he  was  sick  of  this  ;  that  if  he  ever  had 
such  vouchers  they  were  not  his.  On  one  occasion  the  new 
president  told  him  he  was  sorry  to  be  compelled  to  say  that 
he  came  there  too  often  about  that  matter.  The  plaintiff 
said,  "  That  is  true  ;  I  have."  The  president  told  him  they 
were  not  bound  to  return  his  vouchers;  upon  which  the 
plaintiff  made  a  demand  by  drawing  a  check  for  the  whole 
amount  of  the  missing  vouchers,  $27,149  90,  which  he  pre- 
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sented  to  the  bank,  and  payment  being  refused,  brought  this 
action. 

"  The  plaintiff  did  not  upon  his  direct  examination  state 
whether  he  had  or  had  not  drawn  any  of  the  twenty-three 
missing  checks.  Having  in  his  possession  and  producing  as 
part  of  his  proof  his  pass-book,  in  which  he  was  credited 
by  the  bank,  with  the  deposits  he  had  made,  it  was  probably 
deemed  sufficient  to  let  the  case  rest  upon  the  testimony  he 
had  given,  arid  leave  upon  the  bank  the  burden  and  duty  of 
proving  that  the  checks  charged  against  him  were  his.  Upon 
his  cross-examination,  however,  by  the  counsel  for  the  de- 
fendant, the  following  questions  were  asked  and  answers 
given  : — 

•'  Q.  The  first  twenty-three  checks  there  are  those  checks 
which  you  claim  were  fraudulently  entered  by  the  bank  ;  are 
those  the  charges  which  you  claim  are  fraudulent  ? 

"  A.  The  amounts  are  amounts  for  which  I  never  drew 
them. 

"  Q.  Suppose  you  call  off  those  amounts  ? 
"  A.  (  Griven  by  the  plaintiff  ivith  the  pass-book  in  his  hand, 
from  which  he  read  off  the  checks  marked  "  missing"} 
$769  81  $400  $473 

326  1032  544 

92  416  636 

7000  119  46  7500 

1000  777  271 

702  105  714 

426  1300  410  63 

936  1200 

"  This,  the  only  evidence  given  by  the  plaintiff  on  the  sub- 
ject, appears  to  be  not  so  much  a  denial  of  having  drawn 
checks  corresponding  in  number  with  those  charged  in  the 
pass-book,  but  of  having  drawn  for  the  amounts  charged ; 
and  seems  to  be  an  allegation  that  the  checks  he  actually  did 
draw  had  been  fraudulently  altered,  or  had  been  charged 
against  him  in  amounts  other  than  the  correct  ones.  But 
whether  his  statements  were  intended  as  a  denial  that  he 
drew  more  than  the  forty-nine  checks  returned  with  the 
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book,  or  as  an  assertion  that  twenty-three  out  of  the  seventy- 
two  charged  against  him  on  that  balance  had  been  altered, 
it  was  not  unreasonable  to  expect  from  him  some  evidence 
as  to  what  checks  he  had  drawn  prior  to  the  date  of  that 
balance.  Singularly  enough,  plaintiff  could  not  furnish  that 
information.  His  unsupported  assertion  was  all  he  had  to 
sustain  his  claim.  He  kept  no  check-book;  he  had  kept 
none  since  the  year  1860.  His  reason  for  this  course — an 
unusual  one  for  a  merchant — was,  that  having  always  found 
his  check-book  and  the  account  kept  by  the  bank  tally,  he 
concluded  that  it  was  not  necessary  for  him  to  keep  any  ac- 
count of  the  checks  he  drew.  He  was  accustomed  to  draw 
his  checks  on  blanks  which  he  picked  up  at  the  bank  when 
he  went  to  make  deposits,  or  upon  blanks  borrowed  from 
persons  in  whose  stores  he  happened  to  be  when  he  wished 
to  draw  a  check,  or  upon  sheets  of  common  foolscap  paper, 
when  no  blanks  were  procurable.  He  kept  no  list  of  the 
checks  he  drew,  and  relied  upon  his  memory  for  knowledge 
of  his  balance.  But  the  most  extraordinary  and  unfortunate 
circumstance  was,  that  although  doing  more  of  a  wholesale 
than  a  retail  business  during  this  time,  he  kept  no  books 
from  which  could  be  ascertained  what  payments  he  had  made 
in  his  business  ;  in  fact  made  no  entries  of  payments  in  any 
book  or  account  whatever.  But  for  this  fact,  it  might  be 
gathered  from  his  accounts  whether  during  the  period  end- 
ing September  14,  1865,  he  had  made  payments  correspond- 
ing to  the  checks  received  by  the  bank.  He  had  no  receipts 
for  moneys  paid  during  that  period,  fov  such  papers  and 
books  as  he  possessed  at  the  time  had  been  stored  by  him  in 
the  upper  part  of  the  store  in  Amity  Street  when  he  sold  out 
his  interest  in  1865,  and,  as  he  learned  upon  inquiring  for 
them  several  years  afterwards,  had  been  sold  to  a  pedler  for 
old  paper. 

"  The  burden  of  proving  that  the  missing  checks  were  his 
rested  on  the  bank,  a  burden  not  lightened  by  the  fact  that, 
when  the  action  was  commenced,  nearly  eleven  years  had 
elapsed  since  those  checks  passed  through  the  hands  of  its 
officers ;  that  at  the  time  of  the  trial  the  president  of  the 
bank,  Mr.  Knapp,  and  the  paying-teller,  who  could  identify 
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the  plaintiffs  signature,  were  dead.  The  check-list  books  of 
the  bank  for  the  year  1864  were  produced,  from  which  it 
appeared  that  checks  corresponding  in  amount  to  those 
charged  in  the  pass-book  of  the  plaintiff,  and  marked  "  miss- 
ing," had  been  received  on  successive  days  from  July  14th 
to  October  19th,  1864,  and  paid  b}r  the  bank,  either  through 
the  paying-teller  or  from  the  clearing  house,  or  in  deposits 
of  other  dealers  with  the  receiving-teller.  The  following 
list  shows  the  amounts  with  the  dates  and  sources  of  such 
checks,  and  no  other  checks  of  plaintiff  were  received  and 
paid  between  July  14th  and  October  19th  of  that  year,  a 
period  of  over  three  months,  during  which  time  the  plain- 
tiff was  actually  engaged  in  business,  and  making  payments 
in  the  course  of  it : — 

Date  of  entry  of 

check  in  the  check-  Whence 

list.  received. 

July  14th,  1864.  Ocean  Bank. 


Amount 
of  Check. 
#769  81 

400 

473 

326 

544 

1032 

92 

416 

636 

119  46 
7000 
7500 
1000 

777 

271 

702 

105 

714 

426 
1300 

410  63 

936 
1200 


August  6th, 

.    "     17 

"       8 

"     31 

Sept.  6 

"     12 

"     13 

44  44 

"  14 
"  15 
"  16  • 

44          17 

"  22 
"  26 
"  27 
October  6 
«  10 

44 

"  13 
"  19 


North  River  Bank. 

Chemical  "• 

Ocean  u 

North  River  " 
Market 

Manhattan  " 
North  River 

East  River  u 
Paying-Teller     k' 

Receiving  '"  " 

Marine  " 

Ocean  " 

East  River  " 

Ocean  " 

Marine  " 

Ocean  " 

North  River  " 

North  River  " 

Ocean  4* 
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"  Of  these  twenty-three  entries  in  the  check-list,  eleven 
\vere  made  by  a  clerk  named  Denniston,  eight  by  a  clerk 
named  Hoffmann,  and  four  by  a  clerk  named  Brinker- 
hoff.  Denniston  has  been  in  the  employ  of  the  bank 
twenty-one  years ;  Hoffman,  twenty-five  years ;  Brinker- 
hoff,  fourteen  years.  Each  was  placed  on  the  stand,  and 
identified  the  entries  made  by  him,  and  swore  that  they 
were  made  at  their  respective  dates,  and  in  the  regular 
course  of  business,  from  checks  actually  received  at  the  bank 
in  the  regular  course.  It  also  appeared  that  the  checks  from 
which  the  entries  in  the  check-list  were  made  were  received 
by  the  witnesses  from  the  paying-teller,  to  whom  all  checks 
were  handed  before  being  so  entered,  in  order  that  the  signa- 
tures might  be  scrutinized,  no  checks  being  entered  save 
those  passed  as  correct  by  the  paying-teller.  After  the 
amounts  of  the  checks,  and  the  sources  whence  they  came 
(if  through  the  clearing  house)  were  thus  entered  in  the 
check-list,  the  check  clerks  each  day  sorted  the  checks  ac- 
cording to  dealers,  collected  all  of  each  drawer  together,  and 
entered  them  with  the  name  of  the  drawer,  and  the  amount, 
in  what  is  called  the  debit  book.  The  debit  books  of  the 
bank  for  1864  were  pro'duced,  in  which  these  twenty-three 
vouchers  appeared  charged  to  Thomas  C.  Clark,  the  plaintiff, 
as  drawer,  in  the  same  order  in  which  they  appeared  on  the 
(.•heck-list  and  on  corresponding  dates.  Of  the  entries  in  the 
debit  book,  nineteen  were  made  by  Hoffman,  and  four  by 
Brinckerhoff.  These  witnesses  swore  that  the  entries  were 
made  from  the  actual  checks  drawn  by  Thomas  C.  Clark, 
were  made  on  the  day  of  the  date  of  the  entries,  and  in  the 
regular  course  of  business.  That  they  were  so  made  in  the 
regular  course  of  business  appeared  from  both  books  in  which 
many  thousands  of  checks  were  entered  between  the  dates 
above  mentioned.  Hoffman,  who  had  been  in  the  bank  for 
eleven  years  at  that  time,  knew  the  plaintiff's  signature, 
and  recognized  the  plaintiff's  signature  to  the  checks  as  lie 
entered  them.  He  entered  all  the  checks  except  the  four 
following : 

August  31st,  |92;  September  9th,  $416. 

Sept.  16th,      777 ;  "         17th,    271. 
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These  four  were  entered  by  Brinckerhoff,  who  had  then 
been  several  years  in  the  bank,  and  swears  that  the  entries 
were  made  from  the  checks  signed  "  Thomas  C.  Clark," 
which  he  then  and  now  believes  to  have  been  drawn  by  the 
plaintiff,  whose  checks  he  had  handled  in  like  manner  be- 
fore. After  the  checks  were  so  entered  in  the  debit  book 
they  were  handed  (sorted  as  to  dealers,  in  the  manner  above 
stated)  to  the  respective  book-keepers  in  the  bank,  by  whom 
they  were  placed  in  the  pigeon-holes  appropriately  lettered 
to  receive  them  ;  those  of  the  plaintiff  being  handed  to  the 
book-keeper,  Porter,  and  placed  in  pigeon-hole  "  C."  The 
entries  in  the  ledger  of  the  bank  where  the  accounts  of  the 
dealers  were  kept  were  made  from  the  debit  book  each  day, 
and  not  from  the  checks,  the  latter  not  being  disturbed  in 
the  pigeon-holes  until  the  dealer's  account  was  to  be  written 
up,  when  they  were  taken  out  by  the  book-keeper  and 
handed  to  his  assistant,  to  be  entered  in  the  pass-book  of  the 
depositor.  To  balance  the  pass-book  the  entries  in  the 
ledger  are  compared  with  the  entries  so  made  by  the  assist- 
ant book-keeper,  and,  if  correct,  the  balance  is  struck.  This 
course  was  pursued  with  the  twenty-three  checks  in  ques- 
tion ;  they  were  entered  in  the  plaintiffs  pass-book  when  it 
was  handed  in  to  be  balanced  by  Charles  H.  Wright,  assist- 
ant book-keeper,  and  now  assistant  receiving-teller  of  the 
bank.  He  was  called  as  a  witness,  and  identified  his  hand- 
writing in  the  plaintiff's  pass-book,  and  swore  that  he  made 
the  list  from  checks  handed  him  by  the  book-keeper,  Mr. 
Porter,  which  checks  were  signed  "  Thomas  C.  Clark."  Mr. 
Porter  was  called  as  a  witness,  and  swore  that  lie  was  a  cus- 
todian of  the  checks  after  they  had  been  handed  to  him  by 
the  check  clerks,  who  had  entered  them  in  the  debit  book  ; 
that  in  the  regular  course  of  business,  when  plaintiff's  pass- 
book was  to  be  written  up,  he  handed  them  to  Mr.  Wright, 
his  assistant,  who  entered  them  in  the  pass-book,  and  then 
the  vouchers  and  book  were  handed  back  to  him  by  Wright ; 
it  was  after  this  that  the  vouchers  were  lost ;  how  or  when 
lie  does  not  know ;  that  the  plaintiff  did  not  make  any  ob- 
jection when  the  pass-book  was  handed  to  him  and  balanced, 
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•with  fort}'-nine  vouchers  only  returned,  and  twenty-three 
marked  "  missing ;  "  and  that  the  plaintiff  made  no  objec- 
tion until  1874. 

"  From  the  books  of  the  bank  it  thus  appears  that  the  dis- 
puted checks  were  received  in  the  ordinary  course  of  busi- 
ness in  the  bank,  with,  as  before  remarked,  thousands  of other 
checks  of  other  dealers,  and  entered  in  regular  order  daily  as 
received  in  the  regular  record  of  the  bank ;  that  there  was 
nothing  unusual  or  singular  about  these  entries  by  which  to 
distinguish  them  from  any  other  entry.  It  also  appears  by 
the  evidence  that  each  check  was  examined  and  scrutinized  by 
the  paying-teller,  Mr.  Cooke,  by  Hoffman  and  Brinckerhoff, 
who  entered  them  in  the  debit  book  ;  by  Hoffman,  Brincker- 
hoff and  Denniston,  who  entered  them  in  the  check  list,  and 
by  Wright,  who  entered  them  in  the  pass-book.  That  these 
twenty-three  checks  were  actually  in  existence,  and  in  the 
custody  of  the  bank,  and  had  passed  the  scrutiny  of  two  ex- 
perts, and  had  been  each  entered  three  times  in  different 
books  up  to  the  19th  day  of  October,  1864,  admits  of  no 
doubt. 

"  The  plaintiff  had  unfortunately  not  preserved  all  of  the 
forty-nine  checks  which  he  received  at  the  time  his  book  was 
balanced;  so  that  it  could  not  be  ascertained  whether  any 
of  them  were  drawn  during  the  three  months  that  the  miss 
ing  checks  had  been  received  and  paid  by  the  bank.  In  fact, 
the  extraordinary  part  of  the  case  is,  that  the  plaintiff,  as- 
suming him  to  have  been  the  victim  of  an  almost  unparal- 
leled fraud,  by  which  for  three  months  every  check  presented 
with  his  signature  to  the  bank  had  been  altered,  had  taken 
not  the  slightest  care  to  preserve  a  single  document,  or  book, 
or  record,  by  which  he  could  satisfactorily  establish  that  no 
checks  of  those  amounts  were  drawn  by  him.  A  mere  sug- 
gestion or  hint  was  drawn  out  on  plaintiff's  behalf  at  the 
trial,  that  certain  checks  actually  drawn  by  the  plaintiff 
during  the  period  in  question  had  been  altered  by  some  un- 
known rogue  ;  but  no  evidence  whatever  was  offered  to  sus- 
tain it. 

"  The  plaintiff  thus  confessing  to  a  carelessness  and  indif- 
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ference  which  ill  accords  with  a  gravity  of  the  matter  in 
question,  having  no  record  of  checks  drawn,  or  payment* 
made  by  him,  offers  by  his  unsupported  oath,  after  thirteen 
years  and  upwards,  but  feeble  evidence  to  rebut  the  records 
of  the  bank,  and  the  testimony  of  its  officers.  Fortunately, 
the  case  does  not  depend  upon  that  evidence  alone.  Proof 
was  adduced  by  the  bank  that  destroyed  the  'whole  fabric  of 
the  plaintiffs  claim. 

"  Demarest  &  Wygant,  a  firm  of  merchants  doing  business 
in  this  city  in  and  prior  to  the  year  1864,  sold  goods  to  the 
plaintiff  prior  to  September,  1864.  They  kept  an  account  in 
the  North  River  Bank,  and  were  accustomed  to  deposit  there 
checks  and  money  received  in  their  business.  Their  books 
show  that  plaintiff  paid  them  $636  on  Saturday,  November 
10,  1864,  and  the  books  of  the  North  River  Bank  show  a  de- 
posit by  them  on  that  day  of  $2081  55.  On  the  following 
Monday  the  Mechanics'  National  Bank  received  from  the 
North  River  Bank  through  the  clearing  house  a  check  of 
Thomas  C.  Clark  for  $636,  which  they  paid  and  charged 
against  him.  It  is  one  of  the  disputed  vouchers,  and  is 
charged  on  September  12,  1864. 

"  Demarest  &  Wygant's  books  show  a  payment  by  plaintiff 
to  them  of  $936  on  October  12,  1864,  for  goods  sold  him.  A 
deposit  of  $1624  in  the  North  River  Bank  by  them  on  the 
same  day  is  proved  by  the  book  of  the  bank.  On  the  next 
day  a  check  of  Thomas  C.  Clark  for  $936  comes  to  the  Me- 
chanics' National  Bank  through  the  clearing  house  from  the 
North  River  Bank,  is  paid  and  charged  to  plaintiff.  It  is  one 
of  the  disputed  vouchers,  and  is  charged  on  October  13, 
1864. 

"  The  dealings  between  plaintiff  and  Demarest  &  Wygant 
are  not  disputed  ;  and  Mr.  Wygant  and  his  book-keeper,  Mr. 
Webb,  produce  their  books,  showing  the  payment  of  these 
sums  on  the  dates  above  given.  Such  payments  are  not  dis- 
puted by  the  plaintiff.  The  deposits  in  the  North  River 
Bank  are  of  sums  large  enough  to  include  such  payments 
each  day  ;  the  plaintiff  was  in  the  habit  of  paying  by  checks  ; 
the  checks  charged  against  plaintiff  by  defendant  on  Septem- 
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ber  12th  and  October  12th,  are  of  the  exact  amount  of  such 
payments  made  by  plaintiff,  and  came  in  the  regular  course 
of  business  from  Demarest  &  Wygant's  bank  through  the 
clearing  house  to  plaintiff's  bank  for  collection.  These  two 
checks  plaintiff  declared  to  be  fraudulent  in  the  sweeping  de- 
nial he  made  as  to  all  the  missing  vouchers.  Yet  the  chain 
of  evidence  of  their  genuineness  seems  complete,  and  to  over- 
turn the  case  of  plaintiff,  resting  on  his  unsupported  oath, 
and  depending  upon  his  recollection,  both  as  regards  the  two 
checks  in  question  and  all  the  checks  disputed,  since  the 
accuracy  and  correctness  of  defendant's  books,  and  the 
truthfulness  and  credibility  of  their  clerks,  who  identified 
all  the  vouchers,  are  established,  and  plaintiff  convicted  of 
an  untruth  on  a  material  point,  as  to  which  he  assumed  to 
speak  with  positiveness,  and  as  to  which  it  seems  to  me, 
looking  at  the  character  of  his  claim,  he  could  not  be  mis- 
taken. 

Further  evidence  of  a  similar,  if  not  so  strong,  character 
was  also  produced  by  defendant.  It  was  proved  that  the 
plaintiff,  in  1864  and  previously,  was  in  the  habit  of  buying 
goods  from  Kingsland  &  Comstock,  merchants,  in  this  city. 
The  book-keeper  of  the  firm,  James  C.  Comstock,  was  called, 
and  testified  that  they  deposited  moneys  and  checks  received 
in  the  course  of  their  business  with  the  Marine  Bank.  He 
identified  a  deposit  ticket  made  by  himself,  which  accom- 
panied a  deposit  of  that  firm  in  the  Marine  Bank  on  Septem- 
ber 26th,  1864. 

Among  the  checks  deposited  was  one  of  $714.  The  next 
day  a  check  of  $714,  signed  Thomas  C.  Clark,  was  received 
by  the  Mechanics'  Bank  from  the  Marine  Bank  through  the 
clearing  house  in  the  regular  course  of  business,  was  paid  andi 
charged  ro  plaintiff.  It  is  one  of  the  missing  vouchers,  and 
is  charged  on  September  27th,  the  day  it  was  paid.  In  this- 
and  in  the  following  cases  the  identity  of  amount,  of  deposit,, 
and  of  subsequent  presentation  by  the  bank  of  deposit,  estab- 
lish the  existence  of  actual  checks,  and  corroborate  defend- 
ant's clerks.  No  attempt  was  made  by  plaintiff  to  show  that 
he  made  no  such  payments  to  Kingsland  &  Corostock,  or  to 
VOL.  VIII.— 31 
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the  prices  mentioned  in  the  next  two  cases.  He  offered  no 
testimony  on  the  subject. 

One  of  the  disputed  checks,  $92,  charged  on  August  31st, 
1864,  as  received  from  the  Market  Bank,  is  similarly  con- 
nected with  a  deposit  of  a  check  of  $92  in  that  bank,  on 
August  30th,  1864,  by  A.  J.  Sayre  &  Co.,  merchants,  who 
were  then  selling  goods  to  the  plaintiff. 

Another  check  of  $271  charged  among  the  disputed 
vouchers  as  of  September  17th,  and  as  received  from  the  East 
River  Bank,  corresponds  in  amount  with  one  deposit  in  that 
bank  the  day  before,  by  Meyer  &  Strauss,  butchers,  who 
were  then  selling  beef  to  the  plaintiff. 

The  identity  in  amount  of  a  check  received  by  the  de- 
fendant one  day  from  a  certain  bank,  with  a  check  deposited 
in  that  bank  the  day  before,  by  a  merchant  dealing  with  the 
plaintiff,  is  of  the  highest  significance,  when  we  find  the  de- 
fendant's clerk  entering  the  check  so  received,  on  the  day  of 
its  reception,  as  a  check  of  the  plaintiff,  in  its  debit  book,  in 
the  regular  course  of  business ;  the  clerks  who  made  the  en- 
try swearing  positively  that  the  checks  were  charged  to  the 
drawer.  But  in  the  case  of  the  payments  made  to  Demarest 
&  Wygant  by  the  plaintiff,  and  their  deposits  in  the  North 
River  Bank  on  the  same  day,  and  the  appearance  in  the  reg- 
ular course  in  the  defendant's  hands  of  checks  for  amounts 
identical  with  those  payments  received  from  the  North  River 
Bank,  the  proof  may  be  said  to  demonstrate  the  falsity  of 
the. plaintiff's  testimony  in  respect  of  such  checks. 

"In  the  face  of  this  proof  the  jury  gave  the  plaintiff  a  ver- 
dict for  the  full  amount  of  his  claim,  not  even  deducting  the 
amounts  traced  to  the  plaintiff  through  the  books  of  Demu- 
rest &  Wygant  and  the  North  River  Bank.  This  verdict  must 
Ue» due  to  a  mistake  on  the  part  of  the  jury  as  to  the  issue 
involved  in  the  case.  They  could  not  have  thoroughly  com- 
prehended the  instruction,  that  they  were  to  ascertain 
whether  these  missing  vouchers,  or  any  of  them,  had  been 
drawn  by  the  plaintiff.  They  must,  on  the  contrary,  have 
supposed  that  the  bank  was  entitled  to  no  allowance  for  a 
...genuine  check  which  had  been  lost. 
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"  Much  might  be  said  of  the  gross  improbability  of  the 
plaintiff  suffering  a  deprivation  of  the  use  of  this  large  sum, 
$27,149  90,  for  ten  years,  namely  :  from  September  14, 1865, 
to  the  time  of  the  demand,  if  he  had  been  actually  defraud- 
ed ;  of  his  suffering  the  loss  of  interest  on  this  sum,  amount- 
ing for  all  those  years  to  nearly  as  much  as  the  principal 
(for  while  he  forebore  to  make  a  demand,  interest  did  not 
run  on  his  deposit);  of  his  knowing  a  gigantic  fraud  had 
been  perpetrated  on  him  by  the  bank,  or  some  other  party, 
and  yet  continuing  to  deal  with  the  bank  for  ten  years  longer, 
not  insisting  upon  some  record  of  a  protest  against  the  charge, 
and  permitting  twenty-three  successive  balances  to  be  made 
in  his  book  on  the  basis  of  an  over-charge  ;  of  his  suffering 
his  books,  papers  and  receipts,  which  might  throw  some 
light  on  those  questions,  to  be  lost  and  scattered  ;  and  of  his 
forbearing  to  demand  an  instant  and  rigorous  investigation 

o  o  o 

the  moment  that  $27,149  90  more  than  he  had  drawn  was 
charged  against  him ;  but  this,  and  many  other  circum- 
stances that  distinguish  this  bold  claim,  will  readily  suggest 
themselves  to  all  who  study  the  facts.  Not  the  least  mys- 
terious circumstance  is  the  disappearance  in  bulk  of  the 
twenty-three  checks  in  dispute.  A  careful  examination  of 
the  testimony  shows  that  the  plaintiff  .nay  have  had  ac- 
cess, as  well  as  the  bank  officers,  to  these  vouchers.  The 
state  of  the  pass-book  shows  that  when  they  were  written  in 
it  they  were  apparently  the  only  vouchers  the  bank  then 
had,  and  were  entered  so  as  to  strike  a  balance  upon  the  ac- 
count as  it  then  stood,  and  the  date  when  the  last  one  was 
received  at  the  bank,  about  four  months  after  the  preceding- 
balance  of  the  book,  corresponds  with  about  the  period  that 
the  book  was  handed  in  by  the  plaintiff  to  be  balanced. 
When  the  checks  were  entered  by  Wright,  the  assistant 
book-keeper,  they  were  returned  by  him  to  the  book-keeper, 
to  he  compared  with  the  ledger,  and  to  have  the  book  bal- 
anced. Who  had  access  to  the  book  after  that  time  ?  The 
book-keeper,  and  the  plaintiff  also,  for  he  came  to  get  it  from 
the  book-keeper  whenever  he  wished  to  make  a  deposit,  a 
circumstance  that  repeatedly  occurred  during  the  months 
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that  the  book  remained  unbalanced.  There  is  no  proof  that 
the  book  with  those  vouchers  in  it  were  at  any  such  time 
handed  to  him  by  mistake,  the  book  not  being  balanced.  But 
that  he  had  the  book  from  the  book-keeper  several  times  to  make 
deposits,  handing  it  back  again  after  making  each  deposit,  is 
his  own  evidence,  and  the  displacing  and  loss  of  the  vouchers 
might  easily  occur  from  this  frequent  taking  away  of  the  book 
after  it  had  been  left  with  Porter  to  be  balanced.  The  lost 
vouchers  were  the  consecutive  checks  for  three  months,  and 
most  probably  disappeared  in  bulk.  If  any  of  these  were  fraud- 
ulently altered  by  some  unknown  rogue,  it  was  not,  at  the 
time  they  were  marked  "  missing  "  in  the  pass-book,  the  in- 
terest of  any  person  in  the  bank  to  make  away  with  them, 
for  they  were  not  then  in  dispute.  Suspicion  cannot  attach 
to  the  officers  or  clerks  of  the  bank  more  than  to  the  plain- 
tiff. No  proof  whatever  was  offered  to  fasten  upon  any  per- 
son whatever  the  least  taint  of  suspicion  as  to  forgery  of 
checks  in  the  first  place,  or  abstraction  of  them  afterwards. 

"  I  regard  the  evidence  as  to  the  payments  to  Demarest 
&  Wygant  as  tracing  two  of  the  disputed  vouchers  to  plain- 
tiff and  contradicting  and  impeaching  his  evidence,  on  which 
alone  his  case  rests.  Perhaps  the  proof  required  that  the 
jury  should  have  been  instructed  that  as  plaintiff's  testimony 
was  thus  impeached  his  case  must  fail ;  but  at  least  the 
verdict  of  the  jury  for  the  whole  amount  of  his  claim,  includ- 
ing those  checks,  was,  as  before  remarked,  rendered  upon  a 
mistake  and  cannot  be  sustained. 

"  A  new  trial  is  therefore  ordered,  with  costs  to  abide  the 
event." 

William  A.  Beach,  for  appellant. 
William  H.  Scott,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — The  appellant  claims 
that  under  the  amended  Code  (§  999)  the  judge  who  tries 
the  cause, has  no  power  to  set  aside  a  verdict  as  against  the 
weight  of  evidence  on  a  motion  made  upon  his  minutes  ;  that 
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the  provision  that  he  may  entertain  such  a  motion  when  the 
verdict  is  "  contrary  to  the  evidence  "  does  not  mean  where  it 
is  against  the  weight  of  evidence.  There  has  long  been  a  well- 
recognized  distinction  between  verdicts  which  are  simply 
against  evidence  and  those  which  are  against  the  weight  of 
evidence.  The  first  embraces  cases  in  which  there  is  no  evi- 
dence to  sustain  the  verdict,  the  other,  cases  where  there  is, 
but  where  the  weight  of  the  evidence  is  so  overwhelming  as 
to  call  upon  the  court,  in  the  exercise  of  a  sound  discretion, 
to  set  aside  the  verdict, — a  discretion  exercised  only  in  ex- 
treme cases,  from  the  great  regard  which  is  due,  under  the 
constitution  and  laws,  to  the  unanimous  decision  of  a  jury 
upon  a  question  of  fact.  This  distinction  is  not  expressed  in 
words  in  §  999,  but  the  language  "  contrary  to  evidence  "  is, 
in  my  opinion,  broad  enough  to  cover  it ;  and  I  agree  in  the 
suggestion  of  the  respondent  that,  in  the  passage  "  contrary 
to  evidence,  or  contrary  to  law."  the  language  "  contrary  to  evi- 
dence "  is  used  antithetically  to  the  expression  "•  contrary  to 
law,"  and  was  meant  to  embrace  any  case  in  which  a  motion 
for  a  new  trial  can  be  made  upon  the  evidence  in  the  cause, 
as  contradistinguished  from  errors  of  law.  (See  Cheney  v. 
N.  Y.  C.  £  K  R.  R.  R.  Co.,  16  Hun,  415.) 

The  manifest  object  of  this  provision,  introduced  in  the 
Code  in  1851,  was  to  relieve  the  party  aggrieved  from  the 
trouble,  delay  and  expense  of  making  up  a  case,  by  allowing 
him  during  the  term,  whilst  the  facts  were  still  fresh  in  the 
judge's  recollection,  to  move  for  a  new  trial  on  the  judge's 
minutes,  upon  any  one  of  the  grounds  specified  in  that  sec- 
tion ;  and  if  the  relief  sought  under  it  involved  a  review  of 
the  evidence,  to  give  him  all  the  advantage  that  he  would 
have  in  reviewing  the  evidence  upon  a  case.  As  the  provi- 
sion originally  stood  in  1851  the  language  was,  "  or  as  being 
against  evidence,  or  for  insufficient  evidence."  In  1852  it 
was  changed  to  "  or  for  insufficient  evidence,"  which  the  last 
i-evisors  (1877)  changed  to  "  or  contrary  to  the  evidence." 

Judge  Woodruff,  in  Alges  v.  Duncan  (7  Transcp.  App. 
167),  was  of  opinion  that  there  was  an  inherent  power  in  the 
judge  at  nisi  prius  to  set  aside  a  verdict  if  it  was  against 
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law,  or  unwarranted  by  the  evidence,  or  against  his  positive 
instructions,  without  the  delay  and  expense  of  making  up  a 
case  ;  but  it  was  settled  in  Tinson  v.  Welsh  (3  Robt.  392  ; 
affirmed  51  N.  Y.  244)  that  a  motion  for  a  new  trial  on  the 
judge's  minutes  could  only  be  made  in  the  mode,  and  in  the 
cases  specified  in  the  Code.  That  was  a  trial  in  which  the  evi- 
dence was  conflicting,  but  in  which,  in  the  opinion  of  the  gen- 
eral term  of  the  court  below,  there  was  no  such  preponderance 
as  would  justify  the  court  in  setting  aside  the  verdict  as 
against  the  weight  of  evidence;  but  the  order  was  reversed 
upon  the  ground  that  there  was  no  authority  under  the  Code  or 
otherwise  for  a  motion  upon  the  judge's  minutes  to  set  aside 
a  verdict  because  it  was  against  the  instruction  of  the  court. 
As  the  court  below  reviewed  and  passed  upon  the  question 
of  the  weight  of  evidence,  it  is  very  evident  that  they  consid- 
ered that  such  a  motion  could  be  made  under  the  section, 
and  I  am  not  aware  that  it  has  ever  occurred  to  any  one  be- 
fore the  last  amendment  that  this  section  was  to  be  construed 
as  allowing  the  motion  to  be  made  on  the  judge's  minutes 
for  a  new  trial  if  the  verdict  was  against  evidence,  or  for  in- 
sufficient evidence,  but  if  it  was  against  the  weight  of  evidence 
that  the  motion  could  be  made  only  upon  a  case. 

No  such  distinction  was  ever  raised  in  this  court,  where 
many  such  motions  have  been  made  since  1851  under  this 
provision  upon  the  judge's  minutes,  and  I  see  nothing  in  the 
substitution  in  1877  of  the  word  "contrary"  for  the  previous 
words  "  against  "  or  "  insufficient,"  that  makes  any  material 
difference  in  this  respect. 

Taking  the  whole  of  Judge  JOSEPH  F.  DALY'S  opinion  to- 
gether, I  do  not  understand  that  he  ordered  a  new  trial  sole- 
ly upon  the  ground  that  the  jury  had  made  a  mistake  in 
allowing  the  plaintiff  to  recover  for  the  two  amounts  em- 
braced in  the  checks  deposited  by  Demarest  &  Wygant  in  the 
North  River  Bank,  and  paid  on  the  following  day  by  the 
defendant's  bank  through  the  clearing  house;  but  that 
he  referred  to  these  two  payments  by  the  plaintiff  as 
contradicting  and  impeaching  his  evidence  so  clearly,  that 
a  case  resting  solely  on  his  testimony  should  not  be  sus- 
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tained,  or,  at  least,  as  showing  that  a  verdict  by  the  jury 
for  the  whole  amount  was  a  mistake.  But  if  he  had,  I 
do  not  concede  that  it  was  held  in  the  cases  on  which 
the  appellant  relies  (Morse  v.  Sherrill,  63  Barb.  21  ;  Tin- 
son  v.  Welsh,  51  N.  Y.  244),  that  the  revisory  jurisdiction 
of  the  appellate  tribunal  is  limited  to  a  review  only  of  the 
grounds  upon  which  the  court  below  ordered  a  new  trial. 
In  the  first  of  these  cases  there  is  nothing  in  the  remarks  of 
the  court  referring  to  any  such  rule,  and  nothing  in  the  de- 
cision from  which  such  a  rule  is  to  be  deduced  ;  and  in  the 
List  case,  the  application  for  a  new  trial  was  moved  for  upon 
the  judge's  minutes,  upon  the  ground  that  the  verdict  was 
against  the  instruction  of  the  judge,  as  appears  by  the  recital 
in  the  order  granting  the  new  trial,  which  order  was  re- 
versed for  the  reason  that  the  Code  (§  264  ;  amended,  §  999) 
gave  no  authority  in  such  a  case  to  grant  a  new  trial  on  the 
judge's  minutes,  the  decision  being  nothing  more  than  that 
a  new  trial  cannot  be  moved  for  upon  the  judge's  minutes, 
except  in  the  cases  specified  in  the  Code,  that  is,  upon  ex- 
ceptions, or  because  the  damages  are  excessive  or  insufficient, 
or  the  verdict  is  contrary  to  the  evidence  or  contrary  to  law. 
In  the  present  case,  the  motion  for  a  new  trial,  as  appears  by 
the  notice  of  motion,  was  for  excessive  damages,  and  because 
the  verdict  was  "  contrary  to  and  against  the  weight  of  evi- 
dence, and  otherwise  contrary  to  the  evidence  and  the  law," 
and  the  order  is  simply  that  "  the  said  motion  be,  and  the 
same  hereby  is,  granted,"  so  that  the  order  must  be  affirmed 
if  any  one  of  the  grounds  specified  in  the  notice  was  good. 

In  my  opinion,  this  was  one  of  those  extreme  cases  in 
which  the  discretion  of  the  court  to  order  a  new  trial,  where 
there  has  been  conflicting  testimony,  was  properly  exercised. 
I  feel  as  fully  as  the  counsel  for  the  appellant  has  expressed 
it,  that  this  is  a  power  to  be  discreetly  exercised,  in  view  of 
the  weight  that  is  to  be  attached  to  the  verdict  of  a  jury 
upon  a  fair  trial.  I  have  frequently,  in  opinions  hereto  de- 
livered, expressed,  as  the  result  of  a  long  experience,  my  high 
estimate  of  the  verdicts  of  juries  in  general ;  of  the  great 
value  I  attach  to  that  mode  of  determining  questions  of  fact, 
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and  that  the  conclusion  of  twelve  disinterested  men,  upon 
what  is  merely  a  question  of  fact  is  entitled  to  so  much 
weight  that  it  is  not  to  be  set  aside  because  the  judge  who 
tried  the  cause,  or  the  judges  who  sat  in  review,  are  of  the 
opinion  that,  upon  the  facts,  the  verdict  ought  to  have  been 
otherwise.  But  juries  are  not  infallible.  They  are,  individ- 
ually and  collectively,  subject  to  the  ordinary  infirmities  of 
human  nature,  and  cases  do  occur  where,  if  the  court  did  not 
interpose  and  set  aside  the  verdict,  it  would  amount  to  a  denial 
of  justice.  By  doing  so  no  right  is  taken  away.  The  effect 
of  setting  aside  the  verdict  is  simply  to  subject  the  case  to 
further  consideration  by  another  jury,  and  even  this  has  its 
limits ;  for,  if  the  question  be  one  of  fact  upon  which  the  tes- 
timony is  conflicting,  the  court  will,  after  three  trials  with 
the  same  result,  refuse,  at  least  in  this  State,  to  interfere  any 
further  with  the  verdict.  (Fowler .v.  Etna  Ins.  Co.,  1  Wend. 
270  ;  Talcot  v.  Commercial,  £c.,  Ins.  Go.,  2  Johns.  124.) 

This  supervisory  authority  over  the  verdict  of  a  jury,  even 
upon  a  question  of  fact,  is  a  most  salutaiy  one,  and  in  the 
language  of  Graham,  no  lover  of  justice  would  wish  to  see  it 
crippled  or  narrowed,  as  it  might  otherwise  be  in  the  power 
of  juries  to  trample  upon  justice.  (Graham  on  New  Trials, 
537.)  In  respect  to  the  limitation  upon  its  exercise,  I  fully 
subscribe  to  all  that  was  said  by  Judge  Potter  in  the  case  to 
which  the  appellant  has  called  oar  attention  (Morse  v.  Sher- 
rill,  63  Barb.  27).  In  my  judgment,  this  case  comes  exactly 
within  the  rule  laid  down  by  him  as  follows :  where  the  ver- 
dict "  is  so  against  a  striking  preponderance  of  the  evidence, 
that  a  common  exercise  of  judgment  demands  its  reversal." 

The  judge  below  has  shown  this  so  clearl}'  and  fully  in 
the  elaborate  opinion  delivered  by  him,  as  to  make  it  un- 
necessary for  us  to  go  over  the  case  in  detail,  the  testimony 
in  which  embraces  more  than  300  printed  pages,  as  it  would 
be  but  to  re-enumerate  the  evidence  as  he  has  presented  it, 
and  repeat  respecting  it  what  he  has  said.  I  shall  therefore 
merely  state  the  leading  points  in  a  summary  way.  The  ver- 
dict, which  is  for  131,874  73,  rests  solely  upon  an  oral  state- 
ment made  by  the  plaintiff,  as  a  witness  on  his  own  behalf, 
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which  is  not  only  intrinsically  improbable  in  itself,  but 
is  in  conflict  with  the  rest  of  the  testimony  in  the  case. 
The  appellant  insists  that  the  plaintiff's  statement  is  sup- 
ported by  the  consideration  that  there  may  have  been  a 
motive  on  the  part  of  the  bank  or  its  officers  to  suppress  the 
missing  checks,  because,  if  they  were  forged,  the  loss  arising 
from  paying  them  would  fall  upon  the  bank,  in  respect  to 
which  it  is  sufficient  to  say  that  the  defendant's  evidence 
can,  in  the  like  manner,  be  supported  by  the  consideration 
that  the  missing  checks  may  have  Been  lost  or  abstracted 
through  the  plaintiff's  instrumentality,  as  they  were  picked 
out  by  the  book-keeper,  Porter,  and  handed  to  the  assistant 
receiving-teller,  for  the  purpose  of  being  written  up  in  the 
plaintiffs  pass-book,  and  returned  to  the  book-keeper,  the 
plaintiff  having  constant  access  to  his  bank-book,  which  was 
left  by  him  in  the  bank,  and  called  for  whenever  he  wanted 
to  make  a  deposit.  The  intrinsic  improbability  of  the  plain- 
tiff's statement  is,  that  after  his  attention  was  called  to  the 
fact  in  1865,  by  the  entries  and  balance  of  his  book  in  that 
year,  that  twenty-three  of  the  vouchers  for  payments  on  his 
account  by  the  bank,  between  July  12th  and  October  19th, 
1864,  to  the  amount  of  $27,149  90,  were  missing,  that  he 
suffered  this  large  amount  to  remain  in  the  bank,  drawing  no 
interest  for  eleven  years,  when  the  interest  upon  it  would 
be  nearly  equal  to  the  principal,  without  making  any  formal 
demand  of  it  from  the  bank,  or  taking  any  steps  to  enforce 
the  pa}rment  of  it,  although  during  the  whole  of  that  time  he 
continued  to  be  a  customer  of  the  bank,  and  his  bank-book 
during  that  period  had  been  balanced  twenty-three  times. 

Though  the  plaintiff  was  in  business  in  this  city,  as  a 
wholesale  and  retail  grocer,  doing,  as  he  says,  a  large  busi- 
ness during  the  period  when  these  missing  checks  were  paid, 
he,  according  to  his  account,  kept  no  cash-book,  and  made 
no  entry  of  his  payments  in  any  book,  because,  he  says,  as  a 
general  rule,  he  paid  for  what  he  bought  in  cash,  and  would 
only  sometimes  give  a  check  ;  and  he  can  give  no  account  of 
any  of  his  business  transactions  from  July  12th  to  October 
19th,  1864,  on  the  ground  that  all  his  books  and  papers  dur- 
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ing  that  period  are  lost,  a  period  during  which  the  bank  paid 
out  $27,149  90  on  what  purported  to  be  checks  drawn  by 
him,  the  paying-teller  of  the  bank  who  received  and  paid 
them  as  genuine  being  now  dead,  and  the  president  of  the 
bank  being  also  dead,  to  whom  the  plaintiff  said  he  com- 
plained (a  year  and  a  half  after  the  book-keeper  had  been 
promising  to  produce  the  missing  checks)  that  the  bank  had 
been  charging  him  with  moneys  that  he  had  never  drawn 
for,  upon  which,  he  says,  the  president  went  with  him  to  the 
book-keeper,  and  the  book-keeper  said  that  he  would  give  him 
the  checks  when  he  could  put  his  hand  on  them,  all  of  which 
the  book-keeper  denies,  swearing  that  the  plaintiff  never 
made  any  complaint  about  the  missing  checks  until  ten  years 
after  they  were  entered  as  missing  in  the  plaintiff's  pass- 
book. 

That  these  checks  were  received  and  paid  in  the  ordinary 
course  of  business  appears  by  the  books  of  the  bank,  kept  as 
the  record  of  its  daily  transactions,  and  their  existence  is 
proved  lay  the  testimony  of  the  book-keeper,  the  assistant 
receiving-teller,  and  a  check  clerk. 

The  plaintiff  does  not  swear  that  he  did  not  draw  these 
missing  checks,  his  testimony  being  that  the  amounts  are 
amounts  for  which  he  never  drew  them,  leaving  the  infer- 
ence that  some  unknown  person  had  fraudulently  altered 
them,  for  he  avoids  distinctly  swearing  that  lie  did  not  draw 
the  checks,  which  is  subject  to  the  suspicion  suggested  by 
the  respondent,  that  his  testimony  was  guarded  in  this  re- 
spect, to  avoid  the  hazard  he  might  incur  if  the  checks  or 
some  of  them  should  be  found,  and  shown  to  be  in  his  hand- 
writing, a  circumstance  to  which  the  judge  below  attaches 
peculiar  significance. 

That  two  of  these  missing  checks  were  given  in  payment  of 
amounts  due  by  htm  to  a  firm  with  which  at  the  time  he  was 
dealing  was  proved  by  evidence  of  the  most  conclusive  char- 
acter, and  there  was  evidence,  though  not  as  complete  in  its 
character,  indicating  that  three  other  of  the  missing  checks 
had  been  given  in  payment  of  claims  due  by  him  to  persons 
with  whom,  at  that  time,  he  dealt. 
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It  was  shown  by  the  check  clerk  of  the  bank  at  that  time, 
who  had  entered  the  bulk  of  the  plaintiff's  checks  from  the 
time  that  he  opened  his  account  eight  years  before,  and  who 
had  therefore  become  familiar  with  the  plaintiff's  handwrit- 
ing and  knew  his  signature,  that  this  clerk  received  nineteen 
of  these  missing  checks  in  the  regular  course  of  business,  and 
entered  them,  the  signatures  of  which  he  recognized  at  the 
time  to  be  in  the  handwriting  of  the  plaintiff,  and  that  they 
came  to  him  from  the  paying-teller,  who  is  now  dead,  by  whom 
they  had  been  previously  examined  and  passed,  and  that  the  re- 
maining four  missing  checks  came  into  the  possession  of  the 
assistant  paying-teller,  being  received  by  him  in  the  regular 
course  of  business  from  the  paying-teller,  and  entered  by  him 
at  the  dates  when  they  were  received,  the  signatures  to 
which  he  then,  and  at  the  trial,  believed  to  have  been  in  the 
handwriting  of  the  plaintiff,  he  also  being  familiar  Avith  the 
plaintiff's  handwriting.  To  which  is  to  be  added  the  testi- 
mony of  the  book-keeper,  that  when  the  plaintiff  received  his 
bank-book  balanced,  with  the  twenty-three  checks  marked 
as  missing,  and  received  with  it  the  remaining  forty-nine 
vouchers,  the  plaintiff  received  the  book  and  the  vouchers 
without  making  any  objection  then,  or  at  any  other  time, 
until  ten  years  afterwards,  as  before  stated. 

At  the  period  when  these  missing  checks  were  paid,  the 
plaintiff  was  a  man  in  comparative  affluence,  but  at  the  time 
of  the  trial  had  become  so  reduced  as  to  have  no  property 
except  what  he  wore  upon  his  person.  A  judgment  was  re- 
covered against  him,  which  remains  unpaid,  and  under  which 
lie  was  examined  on  supplementary  proceedings  to  ascertain 
whether  he  had  any  property  to  be  applied  towards  the  pay- 
ment of  it,  in  which  examination  he  did  not  disclose  that  he 
had  this  large  claim  against  the  bank,  being  asked,  as  he  said, 
only  whether  he  had  any  real  estate,  implying  thereby  that 
the  usual  inquiries  to  ascertain  whether  the  judgment  debtor 
had  any  personal  property,  was  not  made  in  his  case. 

This  preponderance  of  testimony,  and  the  character  of  it, 
is  so  striking,  and,  in  my  opinion,  so  overwhelming,  that  it 
is  impossible  to  account  for  the  verdict  of  the  jury,  except 
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upon  the  ground  of  bias  against  the  defendants  as  a  banking 
institution,  upon  some  such  assumption  as  that,  being  a 
bank,  they  should  be  held  responsible  for  this  large  amount 
if  they  could  not  produce  the  original  vouchers  to  show  that 
they  had  paid  it. 

The  order  granting  a  new  trial,  in  my  opinion,  should  be 
affirmed. 

LARREMORE  and  VAN  HOESEN,  JJ.,  concurred. 


CHARLES  F.  SINCLAIR,  Respondent,  against  SAMUEL  GAL- 
LAND  (IMPLEADED  WITH  HENRY  BUSH),  Appellant. 

(Decided  January  5th,  1880.) 

The  plaintiff  was  employed  by  the  firm  of  A.  and  B.  to  procure  orders  for  certain 
machinery,  of  which  they  were  manufacturers,  upon  the  agreement  that  he  should 
liavea  certain  commission  on  the  amount  of  all  orders  procured  through  him.  The 
plaintiff  commenced  negotiations  with  D.  for  a  sale  to  him  of  such  machinery,  and 
while  they  were  pending  A.  and  B.  dissolved  partnership,  and  by  agreement  be- 
tween them  A.  assumed  (for  his  sole  benefit)  performance  of  all  copartnership  en- 
gagements theretofore  entered  into  by  the  firm  and  remaining  unperformed.  Sub- 
sequently A.  formed  a  partnership  with  C. ,  and  the  firm  of  A.  and  C.  obtained  from 
D.  an  order  for  machinery  in  consequence  of  the  original  negotiations  of  the  plaintiff 
with  him,— Held,  that  the  plaintiff  was  entitled  to  his  commissions  on  the  order, 
and  could  maintain  an  action  against  A.  therefor  ;  that  the  fact  that  A.  had  asso- 
ciated another  person  in  the  business  with  him  had  no  effect  on  his  liability,  and 
that  he  was  liable  to  the  same  extent  as  if  he  had  gone  OH  alone  in  the  business. 

APPEAL  by  the  defendant  Galland  from  a  judgment  of 
the  general  term  of  Marine  Court,  affirming  a  judgment  of 
special  term  in  favor  of  plaintiff. 

The  action  was  brought  to  recover  from  defendants  as 
copartners  commission  upon  an  order  procured  from  one 
Goodsell  for  a  hydraulic  elevator  to  be  manufactured  and 
put  up. 


NEW   YORK— JANUARY,  1880.  509 

Sinclair  v.  Gal  land. 

JOSEPH  F.  DALY,  J.  [after  stating  that  the  judgment 
in  plaintiff's  favor  would  have  to  be  reversed  and  a  new- 
trial  ordered  for  error  in  admitting  evidence]. — Although 
the  present  appeal  must  be  disposed  of  on  the  foregoing 
points,  it  would  not  be  proper  to  send  the  case  back  for 
a  new  trial  without  considering  the  main  question  in  the 
case,  the  liability  of  Samuel  Galland,  the  defendant,  on  the 
facts  plaintiff  claims  to  have  established — a  claim  justified  by 
the  verdict  of  the  jury.  Those  facts  are,  that  the  plaintiff 
was  employed  by  Samuel  Galland  and  Henry  Bush;  who 
were  copartners,  to  procure  orders  for  "  Hydraulic  Motor 
Elevators  "  at  a  commission  of  five  per  cent,  on  all  contracts 
secured  through  him  ;  that  plaintiff  opened  negotiations  with 
Goodsell  Brothers,  of  Cozzen's  Hotel,  at  West  Point,  with 
the  object  of  procuring  from  them  an  order  for  an  elevator  ; 
that  about  a  month  afterwards  Galland  and  Bush  dissolved 
copartnership,  and  by  agreement  between  them  Galland  as- 
sumed performance  of  all  copartnership  engagements  there- 
tofore entered  into  by  the  firm  and  remaining  unperformed, 
and  so  assumed  for  "  his  sole  benefit ;  "  that  afterwards  Sam- 
uel Galland  and  Abraham  Galland  formed  a  copartnership  ; 
that  subsequently  Goodsell  Brothers  ordered  from  the  new 
firm  of  Galland  &  Co.  a  hydraulic  motor  elevator,  and  such 
order  was  given  in  consequence  of  the  original  negotiations 
of  the  plaintiff,  who  (as  found  by  the  jury)  was  the  procur- 
ing cause  of  the  sale.  Such  facts  establish  the  right  of  plain- 
tiff to  recover.  If  the  order  from  Goodsell  (procured  by 
plaintiff)  had  not  been  received  until  after  the  firm  of  Gal- 
land &  Bush  had  dissolved,  but  Galland,  for  their  joint 
benefit,  had  gone  on  and  filled  the  order,  their  liability  as 
copartners  would  be  unquestionable ;  they  could  not  avail 
themselves,  after  dissolution,  of  plaintiff's  efforts  without 
paying  him  what  they  had  agreed  any  more  than  they  ceuM 
have  done  so  before  dissolution.  Their  voluntary  dissolu- 
tion of  partnership  cannot  operate  to  prevent  liability  attach- 
ing when  orders  were  received  and  filled.  (See  Briggs 
v.  Briggs,  15  N.  Y.  471,  474.)  Upon  the  same  principle, 
Galland  is  liable.  He  had  assumed  all  the  copartnership 
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engagements  (on  which  he  had  been  before  jointly  liable)  as 
his  individual  obligations,  for  his  sole  benefit.  Among  them 
was  the  indicate  liability  to  pay  commissions  to  plaintiff 
upon  receipt  of  orders  procured  by  his  exertions  under  the 
contract  between  him  and  the  firm.  The  incipient  obliga- 
tion became  perfected  when  Galland  received  and  filled 
orders  so  procured.  The  justice  of  this  view  is  as  apparent 
from  the  case  in  point  as  it  could  be  made  by  any  illustra- 
tion; but  suppose,  instead  of  the  one  order  in  question,  that 
Galland,  after  the  dissolution,  and  upon  his  own  account, 
carried  on  the  business  of  supplying  elevators  upon  a  large 
number  of  exceedingly  profitable  orders  received  entirely 
through  the  previous  exertions  of  the  plaintiff,  could  lie 
resist  plaintiff's  claim  for  commissions  on  the  ground  that  he 
individually,  and  not  his  former  firm,  had  received  the  orders 
so  procured  ?  Such  is  his  defence  to  this  demand,  and  the 
sufficient  answer  seems  to  be  that,  his  agreement  with  hi* 
former  copartner,  and  his  acts  in  filling  for  his  own  benefit 
an  order  so  received,  is  an  assumption  of  a  complete  several 
liabilit}r  on  the  original  joint  contract  with  plaintiff. 

The  fact  that  Samuel  Galland  formed  a*  new  copartner- 
ship with  Abraham  Galland,  and  that  the  elevator  was  sup- 
plied by  the  new  firm,  does  not  affect  his  liability.  If  he 
chose  to  turn  over  to  his  new  firm  the  orders  received,  and 
to  share  the  profits  with  one  or  more  persons,  it  would  not 
discharge  his  obligation  to  plaintiff.  The  sole  question  that 
could  arise  would  be  whether  the  orders  received  .by  the  new 
firm  were  procured  directly  by  the  efforts  of  plaintiff  under 
the  engagement  with  Galland  &  Bush,  which  Samuel  Gal- 
land had  assumed  ;  and  Judge  Goepp,  on  the  trial  of  this 
cause  at  the  special  term  of  the-  Marine  Court,  correctly 
instructed  the  jury  that  that  was  the  sole  point  at  issue. 

The  judgment  (for  the  errors  in  admissions  of  evidence 
only)  will  be  reversed  and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 

CHARLES  P.  DALY,  Ch.  J.,  and  VAN  HOESEN,  J.,  con- 
curred. 
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LATHAM  M.  JAGGAR,  Respondent,  against  THOMAS  CUN- 
NINGHAM,  Appellant. 

(Decided  January  5tli,  1880.) 

The  plaintiff  procured  certain  personal  property  to  be  seized  under  a  requisition  for 
that  purpose  issued  in  the  action,  and  the  defendant,  on  giving  the  usual  under- 
taking for  that  purpose,  procured  it  to  be  returned  to  him.  In  his  complaint  in 
the  action  the  plaintiff  demanded  damages  for  the  taking  of  the  property,  but  did 
not  demand  a  return  of  it,  and  on  a  trial  had  a  verdict  on  which  was  entered  a 
judgment  for  the  damages  and  costs,  but  not  awarding  a  return  of  the  property. 
In  a  suit  against  the  sureties  on  the  undertaking  given  by  the  defendant.  tV.e 
plaintiff  was  defeated  on  the  ground  that  the  sureties  were  liable  only  in  case 
"  delivery  of  the  property  should  be  adjudged,"  and  that  no  such  judgment  had 
been  made.  Ou  a  motion  to  amend  the  judgment  and  proceedings  in  the  first 
suit.—  Held,  that  under  §  723  of  the  Code  of  Procedure  the  court  had  power,  and 
it  was  proper,  on  suitable  terms,  to  vacate  and  set  aside  the  judgment,  and  allow 
the  plaintiff  to  amend  his  complaint,  so  as  to  make  it  one  containing  appropriate 
allegations  and  a  demand  for  a  return  of  the  property  claimed  in  the  complaint, 
and  in  case  a  return  could  not  be  had,  judgment  for  the  value  thereof,  and 
damages  for  the  detention  of  the  same. 

APPEAL  by  the  defendant  from  an  order  of  this  court 
made  at  special  term. 

The  plaintiff  in  this  action  claimed  the  delivery  from 
defendant  of  certain  personal  property.  The  defendant  pro- 
cured a  return  to  him  of  the  property  by  giving  the  usual 
undertaking.  Plaintiff  served  a  complaint  in  the  action  de- 
manding damages  only,  and  not  the  customary  judgment  for 
a  return  of  the  property  claimed.  Defendant  answered  :  the 
cause  was  tried,  and  resulted  in  a  verdict  for  $302  40  dam- 
ages for  plaintiff.  Plaintiff  subsequently  brought  an  action 
against  the  sureties  on  defendant's  aforesaid  undertaking, 
but  was  defeated  on  the  ground  that,  by  the  terms  of  the 
undertaking,  the  sureties  were  to  become  liable  to  plaintiff 
"  if  delivery  of  the  property  should  be  adjudged,"  and  he  had 
no  snch  judgment. 

Plaintiff  then  applied  in   this   action   at  special  term   for 
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an  amendment  of  the  judgment  to  make  it  a  judgment  direct- 
ing the  return  of  the  property,  and  in  case  a  return  thereof 
could  not  be  had,  then  that  plaintiff  have  judgment  for 
$802  40,  the  value  thereof,  &c.  The  motion  was  opposed, 
and  the  court  ordered  that  the  judgment  be  vacated  and  set 
aside  on  payment  by  plaintiff  to  defendant  of  $10  costs  of 
motion  and  the  statutory  costs  of  trial  and  necessary  dis- 
bursements since  the  joining  of  issue  ;  and  that  plaintiff 
thereupon  have  twenty  days  from  the  date  thereof  to  serve 
his  amended  complaint,  and  the  defendant  twenty  days 
thereafter  to  answer,  otherwise  the  motion  denied.  From 
this  order  the  defendant  appealed. 

The  following  opinion  was  written  at  special  term  by 
CHARLES  P.  DALY,  Ch.  J. : — 

The  plaintiff,  by  his  summons  and  preliminary  proceed- 
ings, brought  an  acton  for  claim  and  delivery,  and  by  the 
process  took  from  the  defendant  in  the  action  the  property 
which  the  plaintiff  claimed  belonged  to  him.  The  defend- 
ant obtained  a  return  of  it  by  giving  the  undertaking,  upon 
which  the  action  was  brought  against  the  sureties.  The 
plaintiff  in  his  complaint  merely  averred  that  the  defendant, 
Cunningham,  unlawfully  took  the  property  and  converted  it 
to  his  own  use.  It  set  forth  the  value  of  the  property  as 
$700,  and,  instead  of  claiming  a  return  of  it  and  the  dam- 
ages for  the  unlawful  taking,  he  demanded  judgment  for 
$1000  damages.  Under  such  a  complaint  all  that  the  plain- 
tiff could  obtain  was  a  judgment  for  damages,  and  the  jury 
gave  him  a  verdict  for  $302  40  ;  and  in  the  action  against  the 
sureties  on  the  undertaking  he  failed,  because  the  condition 
of  the  undertaking  was  that  the  obligor  would,  if  delivery 
of  the  property  should  be  adjudged  to  the  plaintiff,  be  bound 
in  the  sum  of  $900,  and  as  delivery  to  the  plaintiff  had 
never  been  adjudged,  there  was  no  breach  of  the  condition. 

The  plaintiff  now  seeks  to  be  relieved  from  the  position  in 
which  he  has  been  placed  through  the  erroneous  complaint 
he  filed,  and  the  judgment  rendered  upon  it.  I  think  the 
court  have  the  power  to  relieve  him,  and  that  justice  re- 
quires that  it  should  do  so.  The  only  way  in  which  he  can 
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be  relieved  is  by  allowing  the  judgment  rendered  to  be  set 
aside,  and  giving  him  liberty  to  file  and  serve  an  amended 
complaint  upon  the  payment  of  the  costs  of  the  trial,  and 
$10  costs  of  this  motion.  To  the  amended  complaint  the 
defendants  can  serve  an  amended  answer,  and  upon  the  issue 
thus  framed  the  plaintiff,  if  he  re-establishes  his  right  to  the 
property,  may  have  the  proper  verdict  and  judgment." 

Walsh  $  Eckerson,  for  appellant. 
Richard  Bnsteed  $  Son,  for  respondent. 

JOSEPH  F.  DALY,  J.  [after  stating  the  facts  as  above 
given]. — The  power  here  exercised  by  the  learned  chief 
justice  at  special  term  in  making  the  order  appealed  from  is* 
the  power  of  amendment  under  section  723.  His  order  is  to 
be  regarded  as  an  order  amending  the  complaint,  after  judg- 
ment, and  attaching  thereto  the  condition  that  the  judgment 
in  plaintiffs  favor  be  set  aside,  and  a  new  trial  had.  The 
exercise  of  the  power  of  amendment  to  an  extent  as  great 
arid  unusual  has  been  approved  (N.  Y.  Ice  Co.  v.  North- 
Western  Ins.  Co.,  23  N.  Y.  357).  The  section  permits  the 
amendment  of  a  pleading  after  judgment  by  correcting  a 
mistake  in  the  name  of  a  party,  or  a  mistake  in  any  other 
respect,  or  by  inserting  an  allegation  material  to  the  case. 
The  plaintiff,  evidently  through  inadvertence,  neglected  to 
claim  the  return  of  the  property  in  his  complaint,  and  thus 
deprived  himself  of  the  benefit  of  the  security  given  \)y  de- 
fendant on  retaking  the  goods.  The  judgment  in  his  favor 
for  damages  was  in  effect  a  finding  that  the  goods  were  his, 
and  the  defendant  cannot  be  injured  by  an  amendment  of 
the  pleading,  upon  which  a  verdict  to  that  effect  may  be  en- 
tered. The  new  trial  and  the  opportunity  to  set  up  a  new 
defense  are  advantages  as  great  as  the  amendment  accords 
to  plaintiff.  Had  the  complaint  contained  the  demand 
omitted,  the  verdict  and  judgment  might  have  been  amended 
to  conform  to  what  would  be  a  proper  verdict  in  such  a 
case. 
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If  the  sureties  on  defendant's. undertaking  have  been  in 
ducedto  change  their  position  by  the  plaintiff's  mistake,  it  is 
for  them  to  set  it  up  when  sued. 

The  only  objection  to  the  order  is,  that  it  fails  to  confine 
plaintiff  to  the  particular  amendment  contemplated,  and 
should  therefore  be  modified  by  providing  that  the  amended 
complaint  is  to  be  one  "containing  appropriate  allegations 
and  demand  for  a  return  of  the  property  claimed  in  the  com- 
plaint, and  in  case  a  return  cannot  be  had,  judgment  for  the 
value  thereof  and  damages  for  detention  of  the  same." 

The  order  so  modified  is  affirmed  without  costs  of  this 
appeal  to  either  party. 

VAN  HOESEN,  J.,  concurred. 


THOMAS  FARLEY  et  al.  Appellants,  against  MARY  A.  LYDDY, 

Respondent. 

(Decided  January  5th,  1880.) 

The  general  term  of  this  court  cannot  review,  on  questions  of  fact,  the  orders  of 
the  general  term  of  the  Marine  Court,  granting  or  refusing  new  trials  in  actions 
tried  before  the  court  or  before  referees.  Under  the  present  statutes  regulating 
appeals  from  the  Marine  Court  to  this  court,  the  power  of  the  court  in  this  respect 
is  the  same  as  was  the  power  of  the  Court  of  Appeals  on  appeal  from  the  general 
term  of  the  Supreme  Court  prior  to  the  amendments  to  §§  268  and  272  of  the 
(old)  Code  of  Procedure  in  1860,  and  the  decisions  as  to  the  power  of  the  Court 
of  Appeals  at  that  time  are  applicable. 

Where,  therefore,  in  an  action  in  the  Marine  Court,  tried  before  a  referee, the  com- 
plaint was  dismissed  on  the  merits,  and  on  appeal  the  general  term  of  the  Marine 
Court  refused  to  grant  a  new  trial, — Held,  that  on  appeal  to  the  general  term 
here  the  court  could  not  examine  the  evidence  before  the  referee,  except  for  the 
purpose  of  ascertaining  whether  he  had  any  competent  evidence  before  him  on 
which  he  could  have  found  for  the  defendant. 

APPEAL  by  the  plaintiffs  from  a  judgment  of  the  Marine 
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Court  of  the  city  of  New  York,  affirming  a  judgment  of  that 
court  entered  on  the  report  of  a  referee  to  hear  and  deter- 
mine the  issues. 

The  referee  dismissed  the  complaint  on  the  merits,  after 
hearing  evidence  on  both  sides.  No  exceptions  were  filed 
to  the  referee's  report.  The  general  term  of  the  Marine 
Court  affirmed  the  judgment  entered  on  his  report. 

Clarence  F.  Birdseye,  for  appellants. 
James  M.  Liddy,  for  respondent. 

JOSEPH  F.  DALY,  J. — The  question  as  to  whether  the 
report  of  the  referee  \vas  against  the  weight  of  evidence  can- 
not be  raised  in  this  court,  the  decision  of  the  general  term 
of  the  Marine  Court  on  that  point  being  final.  {Schwartz  v. 
Oppold,  74  N.  Y.  307;  Wheeler  \.  Hudnut,  Com.  PL  (Jon'l  T. 
November,  1877.)  The  cases  cited  by  the  appellant  in  his 
eighth  point  relative  to  the  duty  of  the  general  term  to  re- 
view the  facts  (G-odfrcy  v.  Mvse)\  l>-3  N.  Y.  250;  Jfaaon  v. 
Ludington,  G.  T.  Com.  PL,  Feb.  17,  1879,  Daily  Register; 
Smith  v.  jEtna  In*.  Co.,  49  N.  Y.  21G)  refer  to  the  exer- 
cise of  the  power  of  review  by  the  appellate  branch  of  the 
court  in  which  the  .iction  is  tried.  On  appeal  from  the 
general  term  of  the  Marine  Court  to  this  court  the  power 
of  our  general  term  is  the  same  as  that  of  the  Court  of 
Appeals  over  decisions  of  the  general  terms  of  the  Supreme 
Court.  We  have  no  power  to  disturb  the  decision  of  the 
general  term  of  the  Marine  Court  on  questions  of  fact. 
{Wheeler  v.  Hndnut  and  Schwartz  \.  Oppold,  cited  above). 

VAN  HOESEN,  J. — Section  eleven  of  the  Code  of  Proced- 
ure gave  to  the  Court  of  Appeals  jurisdiction  of  appeals 
from  orders  granting  new  trials.  This  provision  of  the  Code 
was  adopted  in  1851.  Prior  to  that  time  an  order  of  a  gen- 
eral term  granting  a  new  trial  was  not  appealable.  In 
1862  an  order  denying  a  new  trial  was  made  appealable  to 
the  Court  of  Appeals,  though  before  that  time  it  had  been 
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held  that  such  an  order  was  appealable,  being  a  final  adjudi- 
cation equivalent  to  a  judgment.  It  was  settled  that  until  the 
Code  expressl}7  gave  the  jurisdiction  to  the  court,  it  had  not, 
by  virtue  of  its  inherent  powers  as  an  appellate  tribunal,  the 
right  to  pass  upon  appeals  from  orders  granting  or  refusing 
new  trials. 

Until  1860  the  Court  of  Appeals  could  not  review  the 
action  of  a  general  term  in  granting  or  refusing  a  new  trial 
on  questions  of  fact,  but  in  that  year,  by  an  amendment  to 
section  268  of  the  Code,  it  was  provided  that  in  actions  tried 
by  the  court,  the  Court  of  Appeals  might  review  the  action 
of  the  general  term  granting  or  refusing  a  new  trial  on 
questions  of  fact,  where  it  appeared  by  the  judgment  of  re- 
versal that  the  judgment  had  been  reversed  on  questions  of 
fact.  Section  272  was  at  the  same  time  so  amended  that 
the  Court  of  Appeals  might  also  review  the  action  of  the 
general  term  when  a  judgment  entered  upon  the  report 
of  a  referee  was  reversed  by  the  general  term  on  questions 
of  fact,  and  that  ground  of  reversal  appeared  in  the  judg- 
ment. 

Where  the  appeal  is  from  an  order  granting  a  new  trial 
upon  questions  of  fact  in  an  action  tried  by  a  jury,  the  Couru 
of  Appeals  cannot  review  the  order.  This  is  all  familiar 
doctrine,  and  may  be  found  in  any  book  on  practice.  (4th 
Wait's  Practice,  pp.  257,  258.)  I  refer  to  it  simply  be- 
cause our  jurisdiction  over  appeals  from  the  Marine  Court  is, 
under  the  acts  of  1874  and  1875,  limited  to  appeals  from 
judgments  and  from  orders  "granting  new  trials."  That 
language,  when  used  in  section  11  of  the  Code  of  Procedure, 
has  been  construed  as  not  giving  to  the  Court  of  Appeals 
jurisdiction  to  review  the  action  of  the  general  term  grant- 
ing a  new  trial  on  questions  of  fact.  Must  it  not  also  be 
construed  as  not  conferring  upon  this  court  the  power  of  re- 
viewing the  action  of  the  general  term  of  the  Marine  Court 
in  granting  or  refusing  a  new  trial  on  questions  of  fact  ? 
Applied  to  the  Court  of  Appeals,  these  words  had  a  certain 
construction  ;  must  they  not  receive  the  same  construction 
when  applied  to  the  Common  Pleas?  If  they  are  to  be  so 
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construed,  then  it  follows  that  the  Common  Pleas  cannot 
review  any  order  of  the  Marine  Court  granting  or  refusing  a 
new  trial  on  questions  of  fact.  Sections  268  and  272  of  the 
old  Code  did  not,  and  section  1338  of  the  Code  of  Civil  Pro- 
cedure does  not  apply  to  appeals  from  the  Marine  Court  to  the 
Common  Pleas,  so  that  we  cannot  review  the  orders  of  the 
general  term  of  the  Marine  Court  granting  or  refusing  new 
trials  in  actions  tried  before  the  court,  or  before  referees. 
We  are  exactly  in  the  position  of  the  Court  of  Appeals  be- 
fore the  passage  of  the  amendments  to  sections  268  and  272; 
and  cannot  do  anything  in  disposing  of  appeals  which  that 
court  could  not  then  do. 

This  is  what  this  court  has  already  said  in  McEteere  v. 
Little  (ante,  p.  167),  and  is  in  harmony  with  the  decision  of 
the  Court  of  Appeals  in  Schwartz  v.  Oppold  (74  N.  Y.  307). 
Those  decisions  were  made  in  actions  tried  before  a  jury,  but 
they  are  nevertheless  applicable,  because  there  is  no  pro- 
vision of  the  statute  governing  appeals  to  the  Common  Pleas 
which  makes  any  distinction  between  actions  tried  before  a 
jury  and  actions  tried  before  a  court  or  a  referee. 

I  am  of  opinion  that  we  cannot  pass  upon  the  action  of 
the  Marine  Court,  general  term,  in  refusing  anew  trial,  and 
that  we  cannot  examine  the  evidence  before  the  referee  ex- 
cept for  the  purpose  of  ascertaining  whether  he  had  any  com- 
petent evidence  before  him  on  which  he  could  have  found 
for  the  defendant.  It  is  plain  that  there  was  conflicting 
evidence,  and  that  the  defendant's  case  was  not  entirely 
without  evidence  to  support  it;  and -the  judgment  appealed 
from  should  be  affirmed  with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  VAN  HOESKN,  J.,  con- 
curred. 
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JOHN  G.  BUSWELL,  JR.,  Respondent,  against  JOHN  LINCKS 
AND  Louis  LINCKS  (!MPLEADED  WITH  JACOB  LINCKS), 
Appellants. 

(Decided  January  5th,  1880. ) 

For  the  maintenance  of  a  suit  by  a  judgment  creditor  to  set  aside  as  fraudulent  and 
void  a  conveyance  of  lands,  tenements,  real  estate,  or  chattels  real,  it  is  not 
necessary  that  an  execution  on  the  judgment  should  be  outstanding,  though  it  is 
necessary  in  a  suit  to  set  aside  a  conveyance  of  personal  property.  In  the  case  of 
real  estate  or  chattels  real,  the  judgment,  if  properly  docketed,  gives  the  creditor 
a  sufficient  lien  to  maintain  the  suit,  but  in  the  case  of  personal  property  the  lien 
is  not  secured  until  an  execution  is  issued  and  ceases  when  it  is  returned. 

In  a  suit  in  equity  it  is  no  ground  for  reversal  of  a  judgment  that  it  gives  relief  not 
prayed  for  in  the  complaint,  if  the  relief  is  such  as  the  plaintiff  is  entitled  to  upon 
the  evidence. 

When  a  judgment  is  obtained  upon  substituted  service  of  the  summons,  the  affida- 
vits upon  which  the  substituted  service  of  the  summons  is  ordered,  although  suf- 
ficient to  give  the  court  jurisdiction  to  make  the  order,  are  not  conclusive  in  a 
tnit  to  enforce  the  judgment — e.  g.,  a  creditor's  suit  to  have  declared  fraudulent 
and  void  certain  conveyances  of  property,  upon  which  the  judgment  would  other- 
wise be  a  lien — and  the  defendants  in  that  suit  can  destroy  the  effect  of  the  judg- 
ment by  showing  that  the  defendant  therein  was  a  person  against  whom  substi- 
tuted service  of  the  summons  could  not  be  ordered,  e.  y.,  a  non-resident  of  the 
State. 

When  the  question  is  whether,  in  the  language  of  the  act  of  1853  (L.  1853,  c.  571), 
providing  for  substituted  service  of  the  summons  in  certain  cases,  a  person  is 
"avoiding  or  evading"  the  service  of  civil  process,  answers  that  are  given  at  his 
residence  in  reply  to  inquiries  for  him  by  the  sheriff  or  other  person  calling  for 
the  purpose  of  serving  process  are  admissible  in  evidence,  such  answers  not  being 
hearsay,  but  parts  of  the  res  gcstce. 

APPEAL  by  the  defendants,  Louis  Lincks  and  John  Lincks, 
from  a  judgment  of  this  court  entered  on  a  decision  at  special 
term. 

The  action  was  brought  to  set  aside  two  conveyances 
made  to  the  defendants,  Louis  Lincks  and  John  Lincks,-  by 
their  father  and  co-defendant  Jacob  Lincks,  on  the  ground 
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that  they  were  fraudulent  as  against  the  plaintiff,  who  was 
a  judgment  creditor  of  Jacob  Lincks,  and  whose  execution 
had  been  returned  unsatisfied.  The  two  conveyances  sought 
to  be  set  aside  were,  1.  An  assignment  of  a  lease  of  certain 
premises  in  the  city  of  New  York  for  two  years  and  six 
months,  beginning  November  1st,  1876  ;  and,  2.  A  bill  of  sale 
of  certain,  personal  property,  consisting  of  horses,  trucks, 
harness,  engine,  boilers,  tools,  machinery,  &c. 

The  judge  at  special  term  found  the  conveyances  had 
been  made  by  the  defendant  Jacob  Lincks  with  intent  to 
hinder,  delay,  and  defraud  his  creditors,  and  the  assignment 
of  the  lease  he  adjudged  void  as  against  the  plaintiff  and  his 
judgment  and  any  execution  issued  and  to  be  issued  thereon, 
but  decided  that  as  the  execution  on  the  plaintiff's  judgment 
had  been  returned  unsatisfied  before  the  commencement  of 
the  action,  the  plaintiff  had  no  lien  on  the  personal  property 
embraced  in  the  bill  of  sale,  and  was  not  entitled  to  any 
judgment  against  the  defendants  in  respect  thereto. 

The  defendants,  Louis  Lincks  and  John  Lincks,  who 
alone  answered  and  contested  the  suit,  attacked  the  validity 
of  the  plaintiff's  judgment  on  the  ground  that  it  had  been 
obtained  on  a  substituted  service  of  the  summons  on  Jacob 
Lincks  as  a  resident  of  this  State  who  was  avoiding  or  evading 
the  service  of  the  summons,  when  in  fact  he  was  at  that  time 
a  non-resident  of  the  State,  and  on  the  trial  they  offered  evi- 
dence to  show  the  facts  of  such  non-residence. 

The  case  was  tried  before  Chief  Justice  CHARLES  P. 
DALY,  who  wrote  the  following  opinion  : 

"  It  is  objected  that  the  plaintiff  cannot  have  the  equitable 
aid  of  the  court  to  set  aside  the  conveyance  of  the  judgment, 
debtor's  interest  in  the  land,  for  the  reason  that  the  execu- 
tion which  was,  issued  upon  the  judgment  has  been  returned. 
The  setting  aside  of  a  conveyance  alleged  to  be  fraudulent, 
it  is  claimed,  is  a  remedy  given  in  equity  in  aid  of  the  exe- 
cution ;  that  the  execution  must  be  unreturned  when  the  aid 
of  the  court  is  sought  to  remove  a  fraudulent  conveyance, 
which  is  an  incumbrance  to  a  levy  and  satisfaction  under  it, 
and  I  am  referred  to  the  observation  of  Judire  Nelson  in 


520  COURT  OF  COMMON  PLEAS. 

Bus  well  v.  Lincks. 

McElvain  v.  Willis  (7  Wend.  561),  that  the  return  of  the  ex- 
ecution 'is  not  only  not  essential,  but  would  be  fatal  to  the 
relief.'  This  remark  of  Judge  Nelson  applies  where  the 
fraudulent  conveyance  is  an  obstruction  to  enforcing  the 
execution  by  a  levy  and  sale  of  personal  property.  To  that 
extent  it  is  correct,  and  was  properly  applied  in  that  case, 
the  obstruction  there  being  an  assignment  for  the  benefit  of 
creditors. 

"  The  equitable  aid  of  the  court  to  set  aside  a  fraudulent 
conveyance  is  given  where  the  one  invoking  it  has  a  lien 
upon  the  property  which  is  obstructed  by  the  conveyance. 
In  the  case  of  personal  property,  a  judgment  creditor  acquires, 
by  the  issuing  of  an  execution,  alien  upon  the  personal  prop- 
erty of  the  debtor  as  against  a  fraudulent  conveyance,  and 
the  aid  of  the  court  is  given  in  that  case  to  remove  the  ob- 
struction in  the  way  of  the  execution,  which  cannot  be  done 
if  the  execution  has  been  returned,  for  the  lien  under  it  is 
then  at  an  end.  (Forbes  v.  Logan,  4  Bosw.  475  ;  Watrous  v 
Lathrop,  4  Sandf.  700.)  Another  execution,  however,  may 
be  issued,  and  under  the  lien  acquired  by  that  an  equitable, 
action  may  be  brought  to  obtain  the  relief  sought.  (Cuyler 
v.  Moreland,  6  Paige,  273.) 

"  Where  the  property  fraudulently  conveyed,  however, 
consists  of  'lands,  tenements,  real  estate,  or  chattels  real, 
the  judgment,  if  rendered  by  a  court  of  record,  or  where  a 
transcript  has  been  filed  as  required  by  statute,  becomes, 
from  the  time  of  the  docketing  of  the  judgment  or  the  filing 
of  the  transcript,  a  lien  upon  the  real  estate  or  chattel  real 
of  the  judgment  debtor  (2  R.  S.  359,  §  3),  which  is  01  itself 
sufficient  to  support  an  equitable  action  to  set  aside  a  fraud- 
ulent conveyance  of  his  interest  in  the  land.  'It,' says 
Chancellor  Kent,  '  the  plaintiff  seeks  aid  as  to  real  estate,  he 
must  show  a  judgment  creating  a  lien  upon  real  estate  ;  if  he 
seeks  aid  in  respect  to  personal  estate,  he  must  show  an  ex- 
ecution giving  him  a  preference  or  lien  upon  the  chattels.' 
(Brinckerlwff  v.  Brown,  4  Johns.  Ch.  677.)  It  was  held  in 
The  North  American  Ins.  Co.  v.  Graham  (5  Sandf.  197)  and 
v.  Colby  (5  Bosw.  477)  that  in  actions  brought  by 
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a  judgment  creditor  to  set  aside  a  fraudulent  conveyance  of 
an  interest  in  land,  it  must  he  shown  that  an  execution  has 
been  issued  upon  the  judgment,  as  the  sheriff,  under  an  exe- 
cution, must  levy  the  amount  of  it  out  of  the  personal  prop- 
erty of  the  debtor,  and  it  is  only  upon  his  failure  to  obtain 
satisfaction  out  of  the  personal  property  that  he  can  resort 
to  the  real  estate ;  and  in  Shaw  v.  Dwight  (27  N.  Y.  249) 
Judge  Denio  was  of  opinion  that  it  was  necessary  further 
to  show  that  the  execution  had  been  returned  unsatisfied. 
He  said :  '  Where  it  is  sought  to  subject  land  by  removing 
an  obstruction  to  the  plaintiffs  execution,  I  'am  of  opinion 
that  &  fieri  facias  should  be  returned  unsatisfied,  for  the  pur- 
pose of  showing  that  the  plaintiff  is  under  the  necessity  of 
asking  the  aid  of  the  court  on  account  of  his  inability  to  col- 
lect his  debt  by  process  against  the  debtor's  goods  and  chat- 
tels, but  not  for  the  purpose  of  perfecting  his  lien  upon  the 
land,  for  that  is  bound  as  strongly  as  it  can  be  by  the  dock- 
eting of  the  judgment.'  Judge  Earl,  in  Fox  v.  Meyer  (54  N. 
Y.  129),  upon  citing  this  observation  of  Judge  Denio,  was 
of  the  opinion  that  the  weight  of  authority  seemed  to  be  that 
a  judgment  with  an  execution  issued  and  not  returned 
was  sufficient  in  such  a  case  to  maintain  an  action.  The 
case,  however,  was  decided  upon  other  grounds,  and  it  was 
not  necessary  to  determine  that  point.  But  if  the  court  had 
decided  this  to  be  the  law,  it  would  not  have  been  deciding 
that  an  action  could  not  be  maintained  to  set  aside  a  fraud- 
ulent conveyance  of  an  interest  in  real  estate  where  execu- 
tion had  been  returned,  but  simply  deciding  that  the  issuing 
of  one  was  necessary.  On  the  contrary,  in  Clarkson  v.  De 
Peyster  (3  Paige,  320)  an  execution  upon  the  judgment  was 
returned  unsatisfied ;  and  a  bill  was  sustained  to  clear  the 
real  estate  of  a  mortgage  fraudulently  given  by  the  iudgment 
debtor,  which  is  an  authority  in  point  upon  the  question 
raised  by  the  defendants.  The  action  here  is  brought  to  set 
aside  a  fraudulent  assignment  by  the  judgment  debtor  of  a 
lease  which  he  had  for  years  in  certain  premises  in  the 
city.  The  judgment  was  a  lien  upon  this  leasehold  inter- 
est. (1  R.  S.  722,  §  5  ;  2  Id.  359,  §  3  ;  Bigelow  v.  Punch,  17 
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Barb.  394 ;  Crocker  on  Sheriffs,  §  498,  2d  ed.)  Clarkson  v. 
DC  Peyster  (supra)  and  8haw  v.  Dwight  (supra)  are  authori- 
ties for  holding  that  after  an  execution  has  been  returned 
unsatisfied  an  action  maybe  brought  to  set  aside  such  a  con- 
veyance. It  is  maintainable  because  the  plaintiff  has  by  his 
judgment  a  lien  upon  the  debtor's  leasehold  interest  in  the 
lands,  and  because  he  shows  by  the  return  of  an  execution 
unsatisfied  that  the  debtor  had  no  personal  property  out  of 
which  to  satisfy  the  judgment,  and  that  the  plaintiff  would, 
but  for  the  obstruction  of  the  fraudulent  conveyance,  have 
had  the  right  to  sell  the  defendant's  leasehold  interest  in  the 
land.  No  levy  upon  land  is  necessary  under  an  execution. 
The  judgment  itself  is  the  lien,  and  the  execution  is  but  the 
means  of  enforcing  it,  giving  notice  of  the  sale,  as  required 
by  the  statute,  being  all  that  is  requisite.  ( Wood  v.  Colom, 
1  Hill,  230  ;  Green  V.  Burke,  23  Wend.  498.) 

"  When  the  assignment  of  the  lease  is  set  aside,  to  which 
the  plaintiff  is  entitled,  if  it  is  fraudulent,  having  acquired  a 
lien  b}r  his  judgment,  and  having  also  shown  by  the  return 
of  an  execution  that  no  personal  property  of  the  debtor 
could  be  found  to  satisfy  it,  he  may  then  issue  another  exe- 
cution to  enable  him  to  sell  the  debtor's  interest  in  the  lease 
for  the  satisfaction  of  the  judgment. 

"The  other  questions  in  the  case  were  passed  upon  at  the 
trial.  I  stated  then  the  grounds  for  my  conclusion  that  the 
assignment  by  Jacob  Lincks  of  the  house  to  his  sons  was 
fraudulent,  and  it  is  not  necessary  now  to  repeat  them. 

"  The  defendants  have  submitted  a  brief  upon  the  ques- 
tion whether  Jacob  Lincks  was,  at  the  time  of  the  substi- 
tuted service  of  the  process,  a  resident  of  this  State,  avoid- 
ing or  evading  the  service  of  the  summons  (L.  1853,  ch.  571, 
p.^974;  Id.  of  1863,  p.  388),  and  after  reading  it  I  am  still  of 
the  opinion  expressed  upon  the  trial.  The  proof  upon  which 
the  court  ordered  a  substituted  service  was  sufficient  to 
give  the  court  jurisdiction.  It  warranted  the  presumption 
that  Jacob  Lincks  was  a  resident  of  the  city,  who  could  not 
be  found,  and  who  was  •  avoiding  or  evading  '  the  service. 
It  was  not,  however,  conclusive,  the  defendants  having  the 
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right  in  this  action  to  show  (Ferguson  v.  Crawford,  70  N.  Y. 
253),  as  they  undertook  to  do,  by  satisfactory  evidence,  that 
Jacob  Lincks  was  not,  at  the  time  of  the  substituted  service, 
a  resident  of  this  State,  but  had  become  a  resident  of  the 
State  of  New  Jersey.  The  inquiry  whether  a  person,  in  the 
language  of  the  statute,  is  '  avoiding  or  evading  '  the  service 
of  civil  process,  necessarily  allows  the  admission  in  evidence 
of  the  answers  that  were  given  at  his  residence  in  reply  to 
inquiries  for  him  by  the  sheriff  or  other  person  calling  for 
the  purpose  of  serving  process,  the  answers  received  in  such 
cases  not  being  hearsay,  but  parts  of  the  res  gestce.  (Ex  parte 
Haines,  18  Wend.  615;  Attorney- General  v.  Good,  6  McA.  & 
Young,  283  ;  Key  v.  Shaw,  8  Bing.  320 ;  Morgan  v.  Morgan, 
9  Id.  359 ;  Cunliffe  v.  Sefton,  2  East,  183 ;  Crosby  v.  Percy, 
1  Taunt.  364  ;  1  Greenleaf  on  Evidence,  §§  57,  100,  101 ;  1 
Phillips  on  Evidence,  172.) 

"  Where  process  is  to  be  served  upon  a  party  he  is  ordi- 
narily sought  for  at  his  residence,  and  as  the  keeping  away 
from  his  residence,  or  keeping  the  fact  of  his  presence  there 
concealed  from  those  who  inquire  for  him  are  among  the 
means  employed  to  evade  the  service  of  process,  the  replies 
given  to  inquiries  for  him  there  are  material  where  the  point 
to  be  determined  is  whether  he  could  be  found,  or  was  evad- 
ing the  service,  for  those  who  answer  such  inquiries  at  his 
abode  are  to  be  regarded  as  representing  him.  (1  Greenleaf 
on  Evidence,  §  180;  Price  v.  Marsh,  1  C.  &  P.  60  ;  North  v. 
Miles,  I  Camp.  389  ;  Bowsher  v.  Galley,  Id.  391,  note.)  It  is 
only  by  proof  of  the  answers  that  were  given  at  his  residence 
in  reply  to  inquiries  for  him,  that  the  fact  can  be  established 
which,  under  the  statute,  must  be  shown  to  warrant  the  sub- 
stituted service  ;  that  is,  that  proper  and  diligent  effort  has 
been  made  to  serve  the  process  on  him,  and  that  he  could 
not  be  found  (L.  1853,  p.  974),  which  was  the  ground  upon 
which  a  substituted  service  was  ordered  in  this  case. 

"The  inquiries  were  made  by  the  clerk  of  the  plaintiff's 
attorney,  and  by  the  deputy-sheriff,  who  went  to  the  place 
of  Jacob  Lincks'  residence  to  serve  the  summons  on  him. 
The  clerk  called  there  ten  times,  and  the  answers  received 
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both  by  him  and  the  sheriff  were  substantially  the  same — 
that  Jacob  Lincks  resided  there,  but  that  he  was  then  out  of 
town,  and  would  be  back  in  a  few  days.  A  girl  who  an- 
swered the  bell  was  asked  by  the  plaintiffs  clerk  if  Jacob 
Lincks  lived  there,  and  she  answered  yes,  upon  which  his 
son,  Louis  Lincks,  one  of  the  defendants  to  whom  the  lease 
Avas  fraudulently  assigned,  immediately  pushed  the  girl  aside 
and  asked  the  clerk  what  he  wanted,  and  upon  being  told, 
said  that  his  father  was  not  there.  The  clerk  then  asked  if 
Jacob  Lincks  lived  there,  and  the  son  answered  yes,  but  that 
he  was  out  of  town;  that  he  did  not  know  where  he  was,  or 
when  he  would  return,  or  where  a  letter  would  reach  him; 
and  upon  the  clerk's  repeated  calls  afterwards,  the  answers 
were  that  he  had  not  yet  returned.  The  clerk  testified  that 
the  girl  subsequently  told  him  that  Jacob  Lincks  was  then 
in  the  house,  but  it  afterwards  appeared  that  the  clerk,  who 
remained  some  time  in  the  vicinity  of  the  house,  saw  the  girl 
come  out  and  go  to  a  grocery  store,  where  he  followed  her, 
and  that  it  was  in  the  grocery  store  that  this  information 
was  given  to  him.  As  there  was  an  exception  taken  to  re- 
ceiving in  evidence  the  replies  to  the  inquiries  made  at  the 
house  for  Lincks,  and  it  is  doubtful  whether  what  the  girl 
told  the  clerk  at  the  grocery  store  comes  under  the  head  of 
answers  given  at  a  person's  house  in  reply  to  inquiries  for 
him,  I  shall  treat  this  piece  of  testimony  as  excluded,  and  not 
to  be  considered  in  the  disposition  of  the  case.  When  the 
deputy-sheriff  went  to  the  house  in  Nineteenth  Street  a 
young  lady  came  to  the  door,  and  he  asked  her  if  Jacob 
Lincks  lived  there,  to  which  she  answered  that  he  did  ;  he 
then  asked  if  he  was  in,  and  she  said  no,  and  referred  him  to 
the  two  sons  who  were  standing  by.  The  deputy-sheriff  then 
asked  one  of  them,  Louis  Lincks,  where  his  father  was,  and 
he  said  he  did  not  know,  and  asked  the  deputy  what  he 
wanted  to  see  his  father  about;  and,  upon  being  told  that  it 
was  to  serve  a  paper  upon  him,  he  asked  the  title  of  the 
cause,  and  upon  learning  it,  said  that  a  party  had  been  there 
the  day  before  trying  to  serve  his  father,  and  referred  to  his 
father's  creditors  following  him  up  and  not  giving  the  old 
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gentleman  a  chance  to  work  out.  He  told  the  deput/  his 
father  was  out  of  town,  and  hard  been  away  for  four  or  five 
days,  or  that  he  would  be  back  in  four  or  five  days.  The 
deputy  was  riot  certain  which,  but  to  the  best  of  his  recollec- 
tion, the  son  said  that  his  father  would  be  back  in  four  or 
five  days,  and  that  lie  did  not  know  where  he  was.  It  was 
upon  these  facts,  showing  that  Jacob  Lincks  resided  in  the 
house  in  the  city  in  Nineteenth  Street,  and  that  he  could  not 
be  found  after  diligent  inquiry,  that  the  order  was  made  for 
a  substituted  service.  That  it  was  presumptively  a  case  for 
substituted  service  does  not  appear  to  be  questioned,  but  what 
the  defense  relied  upon  is,  that  it  is  shown  by  the  evidence 
produced  by  the  defendants  that  it  was  not  a  case  in  which 
a  substituted  service  is  by  the  statute  allowed,  as  Jacob 
Lincks  was  not  then  a  resident  of  this  State.  I  am  not  satis- 
fied with  the  evidence  given  to  show  that  he  had  become  at 
that  time  a  resident  of  New  Jersey.  I  attach  very  little 
weight  to  the  testimony  of  his  son,  Louis  Lincks.  He  was  a 
party  to  the  fraudulent  conveyance.  His  admission  to  the 
plaintiffs  clerk  that  his  father  was  then  residing  in  the  house 
in  Nineteenth  Street,  and  would  be  back  in  a  few  days,  was 
in  direct  conflict  with  what  he  swore  to  upon  the  trial ;  as 
also  his  statement  to  the  clerk  and  the  deputy-sheriff  that  he 
did  not  know  where  his  father  then  was,  whilst  his  testi- 
mony upon  the  trial  was  to  the  effect  that  he  knew  then  that 
his  father  had  gone  to  a  farm  which  another  son  had  in  New 
Jersey,  and  was  working  there.  He  was  also  contradicted 
in  statements  made  by  him  in  the  course  of  his  examination 
by  documentary  proof.  I  attach  more  weight  to  what  he 
said  at  the  house  in  Nineteenth  Street  to  the  plaintiff's  attor- 
ney's clerk  and  to  the  deputy,  respecting  his  father's  place  of 
residence,  and  to  the  replies  of  the  two  females  who  an- 
swered the  bell  when  asked  if  Jacob  Liucks  lived  there  ;  for 
if  it  was  then  known  as  a  matter  of  household  information 
that  he  had  gone  to  live  in  New  Jersey,  it  is  fair  to  presume 
that  the  answers  to  such  an  inquiry  naturally  would  have 
been  that  he  had  removed  to  New  Jersey,  or  that  he  nq 
longer  lived  there.  I  have  no  doubt  that  Jacol  Lincks  had 
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gone  to  his  son's  farm  in  New  Jersey.  Being  near  by,  in  an 
adjoining  State,  it  was  a  safe  place  to  retreat  to  to  escape  the 
service  of  civil  process  after  the  fraudulent  assignment  to  his 
sons,  and  from  which,  from  its  close  proximity,  he  could 
come  to  this  city  when  he  considered  it  necessary  or  deemed 
it  prudent  to  do  so.  My  conclusion  is,  that  he  went  there 
for  that  purpose,  and  during  the  few  weeks  that  elapsed  be- 
fore the  order  was  made  for  the  substituted  service  that  he 
was  remaining  there  for  that  object,  even  assuming  it  to  be 
true  that  his  wife  and  daughter  also  went  there,  and  that  he 
took  two  wagon-loads  of  furniture  across  the  Hudson  River, 
and  to  his  son's  residence  in  New  Jersey.  In  my  judgment, 
he  went  there  transiently,  not  to  take  up  a  fixed  abode  iu 
New  Jersey,  but  to  be  temporarily  out  of  the  immediate 
reach  of  his  creditors,  and,  as  was  said  in  Frost  v.  Bresbin 
(19  Wend.  11),  "  the  transient  visit  of  a  person  for  a  time  afc 
a  place  will  not  make  him  a  resident  while  there 
something  more  is  necessary  to  entitle  him  to  that  character 
— there  must  be  a  settled  fixed  abode  and  intention  to  re- 
main permanently,  at  least  for  a  time,  for  business  or  other 
purposes,  to  constitute  a  residence  within  the  legal  meaning 
of  the  term,"  and  this,  in  my  opinion,  was  not  such  a  case. 
Having  made  a  fraudulent  disposition  of  his  property  to  his 
two  sons,  thus  putting  it,  as  he  assumed,  beyond  the  reach 
of  his  creditors,  he  had  but  to  cross  the  Hudson  River  to 
New  Jersey  to  his  son's  farm,  to  prevent  the  recovery  of  anv 
judgment  against  him  by  a  creditor,  without  which  recovery 
no  creditor  would  be  able  to  impeach  the  validity  of  the  as- 
signment upon  the  ground  of  fraud.  In  this  way  both  he 
and  his  sons  would  enjoy  entire  immunity,  whilst  they,  con- 
jointly, or  he  himself,  reaped  the  fruit  of  the  fraud  they  ha<i 
combined  to  perpetrate. 

"  Judgment  will  therefore  be  given  for  the  plaintiff." 

Creo.  W.  Van  Slyck,  for  appellants. 
Brownell  $  Lathrop,  for  respondent. 
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JOSEPH  F.  DALY,  J. — The  judgment  creditor,  after  the 
return  of  execution  unsatisfied,  might  maintain  an  action  to 
set  aside  fraudulent  conveyance  of,  or  incumbrances  upon, 
the  real  estate  or  chattels  real  of  the  debtor,  because  the  lien 
necessary  to  support  such  action  is  effected  by  the  docketing 
of  the  judgment  (2  R.  S.  359,  §  3  ;  Code,  §  1251)  :  and  it  is 
not  necessary  that  his  execution  should  be  outstanding  to 
create  or  preserve  a  specific  lien  on  the  real  property  which 
is  the  subject  of  the  creditor's  action.  (Brinkerhoffv.  Brown, 

4  Johns.  Ch.  671-7  ;  Forbes   v.   Logan*  4  Bosw.  80  per    Bos- 
worth,  J. ;  McJSlwttin  v.  Willis,  1  Wend.  548,561-2,  cited  in 
Crippen  v.  Hudson,  13   N.  Y.  161-6.)     As  the  creditor  must 
exhaust  the  personal  property  of  the  judgment-debtor  before 
having'  recourse  to  the  real  estate,  it  is  essential  to  show  that 
an  execution  has  been  issued  (North  Am.  Ins.  Co.  v.  G-raham, 

5  Sand.  197,  reviewed  in  McCullogh  v.  Colby,  5  Bos.   477)  ; 
and,  while  it  appears   conclusively  by  the  return   of  an   exe- 
cution null  a  bona  that  the  debtor  has  no  personal  estate,  yet 
it  is  not  essential  that  the   execution   should  be   returned  to 
authorize  the  action  to  set  aside  fraudulent  conveyances  of, 
or  incumbrances  upon,  the  debtor's  real   property.     (Fox  v. 
Moyer,  54  N.  Y.   125;  McCullogh  v.  Colby.  5  Bos.' 477-195.) 
It  is  only  where  an  action  in  the   nature  of  a  creditor's  bill 
is  brought  to  reach  equitable  assets  and  choses  in  action  that 
it  is  essential  to  show  execution    returned    unsatisfied  :  and 
this  is  necessary  in  order  to   prove   that  the  creditor's  legal 
remedy  is  exhausted.     (Fox  v.  Moyer,  54  N.   Y.   125-',) :  N. 
Am.  Ins.  Co.   v.  Graham,   5  Sand.  199;  McElwain   \.     Willis, 
9  Wend.  557  ;  Crippen  v.  Hudson,  13  N.  Y.  161).   The  learned 
chief  justice  who   heard    this  cause  at  special  term  properly 
held  that  the  fact  that  the  plaintiff's  execution  had  been  re- 
turned before  the  commencement  of  this  action    was  no    bar 
to  the  relief  he  claimed   as  to  the  fraudulent   conveyance  of 
the  real  estate. 

The  point  is  made  that  the  bill  was  framed  upon  the 
basis  of  a  claim  that  there  had  been  a  fraudulent  trust-deed, 
and  a  receiver  had  been  prayed  for,  while  the  relief  given 
in  setting  aside  the  fraudulent  conveyance  and  adjudging  a 
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sale  of  the  leasehold  under  execution  was  inconsistent  with 
the  prayer  of  the  complaint.  The  sufficient  answer  to  this 
proposition  is :  that  the  judgment  was  such  as  the  court  was 
bound  to  give  upon  the  allegations  and  proofs  without  ref- 
erence to  the  relief  demanded. 

It  is  also  said  that  judgment  granting  execution  against 
the  real  estate  is  improper,  because  the  court  has  found  the 
transfer  of  personal  property  also  void,  and  this  finding 
leaves  in  the  judgment-debtor  personal  property  out  of  which 
the  judgment  may  be  satisfied  without  recourse  to  the  real 
estate.  Although  the  learned  chief  justice  found  the  trans- 
fer of  personal  property  void,  he  refused  to  adjudge  it  liable 
to  sale  because  plaintiff  had  no  lien  by  outstanding-  execution 
to  warrant  an  action  to  clear  the  personal  property  of  fraud- 
ulent conveyances.  There  being  no  judgment  declaring, the 
personal  subject  to  sale,  the  title  remains  in  the  transferees 
until  an  execution  can  be  issued  and  an  action  brought  there- 
on to  reach  it  ( Cuyler  v.  Moreland,  6  Paige,  273) ;  and  as  far 
as  this  action  and  the  judgment  in  it  are  concerned,  plaintiff 
has  gained  no  right  to  sell  the  personal  property  under  exe- 
cution. His  recourse,  therefore,  is  against  the  real  estate, 
the  personal  property  being  in  the  hands  of  transferees  of 
the  judgment  debtor. 

All  the  questions  in  the  case  as  to  the  regularity  of  the 
judgment  against  Jacob  Lincks,  the  jurisdiction  of  the  court, 
and  the  admissibility  of  evidence  of  answers  given  at  the 
former  residence  of  Jacob  Lincks  to  inquiries  for  him,  are  so 
ably  and  exhaustively  treated  in  the  opinion  delivered  by  the 
chief  justice  upon  the  decision  of  this  case  as  to  require 
nothing  additional  on  our  part.  It  was  essential  to  show 
"  proper  and  diligent  effort  "  to  serve  the  process,  that  the 
"defendant  cannot  be  found,"  or  that  he  "avoids  or  evades 
such  service  "  (L.  1853,  c.  571),  as  a  foundation  for  an  order 
for  substituted  service,  such  as  was  made  in  the  action  in 
which  plaintiff  recovered  his  judgment  against  Jacob  Lincks. 
The  defendant's  counsel  himself  insisted  on  the  trial  that 
plaintiff  was  bound  to  show  not  only  that  Jacob  Lincks  was 
a  resident  of  the  State,  but  that  he  was  avoiding  service. 
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Whether  the  evidence  so  obtained  was  competent  proof 
of  the  residence  of  Jacob  Lincks  is  another  question.  As  far 
as  it  showed  declarations  of  the  defendant,  Louis  Lincks,  on 
that  subject,  it  was  competent  to  contradict  him,  and  even 
to  estop  him  from  denying  any  fact  as  to  his  father's  resi- 
dence which  he  then  asserted,  and  the  contrary  of  which  he 
offered  to  show  on  this  trial.  If  his  declarations  were  such 
as  lead  to  the  belief  that  his  father  was  a  resident  of  thi' 
State,  knowing  that  the  object  was  to  serve  the  summons  or* 
the  latter  in  this  action,  and  the  plaintiff  was  induced  there- 
by to  proceed  against  him  as  a  resident  evading  service,  it  is 
difficult  to  understand  why  he  is  not  estopped  from  ques- 
tioning the  fact  of  residence  and  the  consequent  jurisdiction 
of  the  court  in  this  action  against  himself,  as  a  fraudulent 
transferee,  founded  upon  the  proceedings  so  taken  agains- 
his  father. 

On  the  question  of  change  of  residence  of  Jacob  Linckc. 
(apart  from  any  question  of  estoppel,  or  any  declarations  of 
persons  at  his  last  known  place  of  residence  in  this  State)  I 
agree  with  the  conclusions  of  the  chief  justice  for  the  rea- 
sons stated  in  his  opinion. 

The  defendant's  requests  to  find  as  facts  certain  detached 
portions  of  the  evidence  introduced  to  establish  one  fact — viz., 
non-residence — were  properly  refused.  The  true  practice  is 
settled  in  Quincey  v.  Young  (5  Daly,  44),  which  is  directly  in 
point,  and  is  approved  by  the  Court  of  Appeals  in  the  same 
case  sub  nom.,  Quincey  v.  White  (63  N.  Y.  382),  the  court  say- 
ing, "  The  general  rule  is,  that  facts  are  to  be  found,  and  not 
evidence." 

The  judgment  should  be  affirmed  with  costs. 

LAKREMORE  and  VAN  HOESEN,  JJ.,  concurred. 
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THE  CHEMICAL  NATIONAL  BANK  OF  NEW  YORK,  Appellant, 
against  JETTE  KOHNER  et  al.  ADMINISTRATORS,  &c., 
OF  JOSEPH  KOHNER,  DECEASED,  Respondents. 

(Decided  February  2d,  1880.) 

A  cashier  of  a  bank,  except  by  special  instructions  or  established  usage,  has  no 
power  to  compromise  claims  due  to  it.  This  is  a  power  which  belongs  to  the 
board  of  directors,  and  can  only  be  exercised  by  them  or  persons  to  whom  they 

have  delegated  it. 

The  nature  of  the  office  of  cashier  of  a  bank,  and  his  ordinary  powers  and  duties, 
considered  and  pointed  out. 

APPEAL  by  the  plaintiff  from  a  judgment  of  this  court 
dismissing  the  complaint,  entered  on  the  report  of  a  referee  to 
hear  and  determine  the  issues. 

The  facts  are  stated  in  the  opinion. 

Charles  Jones  $  John  E.  Roosevelt,  for  appellant. 
B.  F.  Watson,  for  respondents. 

LARREMORE,  J. — In  November,  1872,  the  firm  of  Griffith 
&  Prentiss  made  and  executed  to  their  own  order  their  four 
several  promissory  notes,  amounting  in  the  aggregate  to 
$15,330  20,  which  said  notes  were  endorsed  by  said  Griffith 
&  Prentiss  and  Joseph  Kohner,  the  defendant's  intestate. 
When  said  notes  became  due  the  said  firm  were  unable  to 
pay  the  same  in  full.  At  this  time  said  firm  were  indebted 
to  the  Bank  of  New  York  and  the  Central  Bank  of  New 
York  upon  notes  upon  which  also  said  Joseph  Kohner  was 
endorser.  For  the  purpose  of  making  a  composition  of  their 
debts  with  the  banks  above  mentioned,  Charles  Griffith,  a 
member  of  said  firm,  in  November,  1873,  applied  to  the  Bank 
of  New  York,  through  its  officers,  to  compromise  the  indebt- 
edness of  Joseph  Kohner  to  that  bank  by  accepting  twenty- 


NEW  YORK— FEBRUARY,  1880.  531 


The  Chemical  National  Bunk  o[  New  York  v.  Kohner. 

five  cents  on  the  dollar  in  satisfactory  notes,  and  was  told 
by  the  officers  to  whom  such  application  was  made  that  they 
would  do  whatever  the  Chemical  Bank  did.  A  similar  ap- 
plication was  made  to  the  president  of  the  Central  Bank, 
who  replied  that  "  they  would  have  nothing  to  do  with  any 
paper  or  any  note;  that  any  settlement  he  made  would  be 
money;  that  he  would  have  nothing  to  do  with  Mr.  Kohner 
in  any  form  excepting  money."  Mr.  Griffith  called  at  the 
Chemical  Bank  and  made  a  similar  application.  Mr.  Wil- 
liams, the  cashier,  wrote  and  delivered  to  Mr.  Griffith  the 
following  letter : — 

"  CHEMICAL  NATIONAL  BANK, 

"  NEW  YORK,  November  14th,  1873. 
"  C.  P.  LEV  ERICH,  ESQ. 

"DEAR  SIR, — At  the  request  of  Mr.  Griffith  I  beg  to  say 
that  we  propose  to  take  the  notes  of  Jos.  Kohner,  endorsed 
by  J.  A.  Goldsmith,  for  25  cents  on  the  dollar  of  his  indebt- 
edness to  ns,  and  discharge  him  in  full  when  the  notes  are 
paid,  holding,  of  course,  Griffith  for  the  balance. 
"  Very  respectfully, 

>k  G.  G.  WILLIAMS, 

«  Cashier." 

This  letter  was  delivered  by  Griffith  to  the  president  or 
cashier  of  the  Bank  of  New  York  and  left  there.  Evidence 
was  offered  on  behalf  of  the  plaintiff,  that  Mr.  Williams,  on 
the  afternoon  of  November  14th,  1873 — the  same  day  on 
which  the  letter  was  written — reported  this  fact  to  the  pres- 
ident of  the  Chemical  Bank,  who  disapproved  thereof,  and 
it  was  decided  not  to  make  the  proposed  settlement  with 
Kohner  and  to  notify  the  Bank  of  New  York  of  such  con- 
clusion ;  and  further,  that  the  next  day  such  notice  was 
given  to  the  Bank  of  New  York  before  it  had  acted  upon  the 
letter.  The  referee  refused  to  find  the  matters  of  fact  above 
stated,  as  claimed  by  the  plaintiff  to  have  been  proven,  to 
which  refusal  an  exception  was  taken.  On  December  20th, 
1873,  the  claim  of  the  Central  Bank  against  Kohner  and  the 
claim  of  the  Bank  of  New  York  against  him  were  settled  on 
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the  basis  of  the  agreements  respectively  made  by  said  banks 
with  Mr.  Griffith.  On  the  day  last  named  a  tender  was  made 
to  the  Chemical  Bank  through  its  cashier  of  the  notes,  pay- 
able in  six  months, — which  notes,  it  is  claimed,  were  those 
intended  by  the  letter  of  November  14th,  1873, — which  the 
bank  refused  to  accept.  On  the  same  day  a  certified  check 
for  an  amount  equal  to  that  of  the  notes  was  tendered  to  the 
Chemical  Bank,  which  it  also  refused  to  accept.  Both  the 
notes  and  check  thus  tendered  were  subsequently  destroyed. 
No  further  offer  to  pay  the  note  was  made,  and  it  has  not 
since  been  paid. 

In  April,  1874,  this  action  was  commenced  upon  the  four 
promissory  notes  hereinbefore  mentioned.  The  complaint 
sets  forth  the  making  and  delivery  of  said  notes,  their  non- 
payment and  protest  at  maturity,  and  demands  judgment 
against  the  defendant  for  their  aggregate  sum  of  815,330  20, 
with  interest,  protest  fees  and  the  costs  of  the  action. 

The  defendant  in  his  answer  admits,  by  not  denying, 
the  facts  alleged  in  said  complaint,  and  sets  forth,  as  a  de- 
fense, the  letter  of  November  14th,  1873,  by  way  of  accord 
and  satisfaction  in  full  release  of  plaintiff's  claim.  That  in 
accordance  with  the  agreement  therein  contained,  and  rely- 
ing thereupon,  the  defendant's  intestate  had  settled  with  his 
said  other  creditors  on  the  basis  thereof;  that  he  had  ten- 
dered a  settlement  to  the  plaintiff  upon  the  same  terms  and  in 
the  manner  agreed  upon,  which  plaintiff  refused  to  accept ; 
and  that  defendant  has  ever  since  been,  and  still  is  ready 
and  willing,  and  hereby  offers  to  pay  said  proportion  of  said 
notes,  and  therefore  prays  judgment  in  his  favor. 

The  action  was  referred  by  consent ;  the  referee  found 
judgment  for  defendant,  from  which  this  appeal  is  taken. 

I  have  examined  with  great  interest  and  satisfaction  the 
opinion  of  the  learned  referee  who  tried  this  action,  and 
while  assenting  to  most  of  the  legal  propositions  therein  ad- 
vanced, feel  constrained  to  differ  from  his  conclusion  of  law 
upon  the  question  of  estoppel  in  pais.  It  is  proper,  therefore, 
that  the  subject  be  first  considered,  for  in  my  judgment  it  is 
the  pivotal  point  upon  which  the  whole  case  turns. 
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What  authority  had  the  cashier  of  the  Chemical  Bank  to 
write  the  letter  of  November  14th,  1873,  and  what  liability 
did  said  bank  incur  by  reason  of  said  letter? 

To  accurately  define  and  limit  the  powers  and  duties  of  a 
cashier  of  a  bank  within  the  compass  of  an  ordinary  opinion 
from  the  bench  would  be  unsatisfactory  and  profitless. 
Groping  through  usages  that  are  at  variance  with  each  other 
in  different  States  and  institutions,  a  brief  reference  to  gen- 
eral principles  of  elementary  law  will  suffice  for  our  present 
purpose. 

It  appears  to  be  conceded  by  all  writers  on  this  import- 
ant subject  of  banks  and  banking  that  a  cashier  is  the  busi- 
ness officer  of  a  bank,  but  only  in  the  sense  of  one  who 
transacts  and  not  of  one  who  regulates  or  controls  its  affairs. 
His  duty  has  reference  to  daily  routine  business  and  not  to 
matters  involving  discretionary  authority,  which  belongs, 
unless  delegated,  to  the  board  of  directors,  as  has  been 
quaintly  said,  "  they  are  the  mind  and  he  is  the  hands  of 
the  corporation."  Another  writer  likens  the  directors  to  the 
judges  and  the  cashier  to  the  clerk  of  a  court.  The  former  ad- 
judicate and  direct,  the  latter  execute  their  mandate.  ( United 
States  v.  Dunn,  G  Peters,  51 ;  United  States  v.  City  Batik  of 
Columbus,  -21  How.  [U.  S.]  356-364 ;  Holmes  C.  C.  209  ;  Dab- 
ney  v.  Stevens,  10  Abb.  Pr.  Rep.  N.  S.  39  ;  Adriance  v.  Roome, 
52  Barb.  399.)  Such  an  officer,  publicly  acknowledged  as 
such,  is  invested  with  such  power  as  judicial  sanction  or 
banking  usages  have  recognized  and  acknowledged  as  be- 
longing to  the  office  he  holds,  and  it  is  for  the  court  to  de- 
cide whether  or  not  any  particular  duty  is  within  his  author- 
ity. The  bank  would  not  be  responsible  for  acts  of  his 
which  are  discretionary,  semi-official,  and  solely  within  the 
prerogative  of  the  directors,  though  done  in  good  faith, 
under  color  of  authority,  and'  affecting  an  innocent  dealer. 
(Morse  on  Banks  and  Banking,  pp.  156  and  157;  Morse  v. 
Massachusetts  Nat'l  Bank,  1  Holmes  C.  C.  Rep.  209.)  An 
enumeration  of  the  general  powers  and  duties  of  a  cashier  as 
derived  from  text-books  and  judicial  decisions  may  be  stated 
as  follows :— r 
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Collection  !ii ul  pa}rment  of  debts. 

Power  of  borrowing  money  in  ordinary  course  of  the 
daily  business  of  the  bank. 

Power  to  draw  checks  upon  its  money  in  other  institu- 
tions. 

Power  to  endorse  its  negotiable  paper. 

Power  to  conduct  its  correspondence. 

Power  to  transfer  its  shares  of  stock. 

It  will  not  be  disputed  that  where  a  special  authority  is 
conferred  upon  him,  or  where  he  acts  in  conformity  with  a 
general  usage,  or  an  established  acquiescence  of  his  board  of 
directors,  the  bank  will  be  responsible  for  such  acts,  though 
beyond  the  ordinary  scope  of  his  duties.  (Elwell  v.  Dodge, 
33  Barb.  336  ;  City  Bank  of  New  Haven  v.  Perkins,  4  Bosw. 
420.) 

But  where  is  the  proof  in  this  case  of  authority  to  com- 
promise a  debt,  either  by  resolution,  parol  or  usage  ?  Such 
a  power,  it  is  said,  u  is  discretionary,  calling  oftentimes  for 
the  exercise  of  considerable  reflection  and  a  high  degree  of 
judgment.  It  is  strictly  a  sacrifice  at  least  of  nominal  prop- 
erty of  the  bank,  and  is  a  function  of  the  board  of  directors, 
and  not  of  an  executive  officer."  All  the  cases  agree  in  this, 
but  hold  that  such  authority  may  be  delegated.  The  deci- 
sion in  Bank  of  Pennsylvania  v.  Reed  (1  Watts  &  S.  101), 
while  intimating  that  such  an  authority  might  be  exercised 
in  a  particular  case,  and  under  pressure  of  circumstances  and 
necessity,  holds  that  it  must,  in  order  to  be  in  consonance 
with  the  general  principles  of  law  already  cited,  be  construed 
to  refer  to  a  stringent,  and  not  an  ordinary  necessity,  and 
the  act  performed  must  be  one  that  might  be  authorized  by 
a  usage  or  a  directorial  note.  (Watson  v.  Bennett,  12  Barb. 
196  ;  Barrick  v.  Austin,  21  Id.  241 ;  Adriance  v.  Roome,  52 
Id.  399.) 

From  what  source,  then,  did  the  cashier  of  the  Chemical 
Bank  derive  his  authority  to  release  an  obligation  held  by  it 
in  favor  of  the  defendant?  Certainly  not  under  his  right  to 
conduct  the  correspondence  of  the  bank,  for,  under  such 
power,  he  could  only  communicate  its  action.  We  have 
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seen  that  the  right  claimed  was  not  within  his  general  powers 
as  cashier,  and  there  is  no  proof  that  authority  in  this  re- 
spect was  ever  delegated  to  him,  or  of  any  existing  usage  on 
the  subject. 

If  this  view  be  correct,  it  follows  that  the  complaint  here- 
in should  not  have  been  dismissed. 

I  think  it  would  be  error  to  hold  plaintiff  estopped  by  the 
It-uur  of  November  14th,  1873,  even  conceding,  for  the  sake 
of  argument,  that  Williams  was  the  plaintiffs  duly  author- 
ized agent  in  writing  it.  At  the  most,  it  was  but  a  private 
communication  addressed  to  C.  P.  Leverich,  Esq.,  in  his  in- 
dividual capacity,  informing  him  of  what  the  plaintiff  pro- 
posed to  do  in  the  premises.  It  was  not  a  composition 
agreement,  in  which  the  creditors  were  named  and  contain- 
ing mutual  covenants,  and  in  the  execution  of  which  the 
creditors  or  some  of  them  joined,  as  in  Renard  v.  Tidier  (4 
Bosw.  107)  and  Hall  v.  Merrill  (5  Bosw.  266),  but  a  letter 
containing  a  proposition  that  might  have  been  revoked  be- 
fore it  was  acted  upon.  This  the  plaintiff  sought  to  do,  but 
the  testimony  offered  upon  this  point  was  excluded  and  an 
exception  taken.  Mr.  Griffith,  one  of  defendant's  witnesses, 
was  allowed  to  testify  under  plaintiff's  exception  to  a  con- 
versation between  himself  and  the  president  or  cashier  of  the 
Bank  of  New  York.  The  testimony  rejected  had  reference 
to  the  subject-matter  of  this  action,  and  should  not  have 
been  excluded,  and  the  exceptions  at  folios  189  to  142  were 
well  taken. 

Another  feature  of  this  case  should  not  be  overlooked. 
The  defendant  in  the  answer  avers  and  admits  that  the  al- 
leged composition  agreement  is  still  in  force,  and  that  he  has 
been,  and  still  is,  ready  and  willing,  and  therein  offers  to 
pay  the  twenty-five  cents  per  dollar  of  plaintiff's  claim,  in 
pursuance  of  such  agreement.  If  this  be  a  fact — and  the 
referee  has  so  found — I  am  unable  to  perceive  why  the  plain- 
tiff should  not  have  had  a  judgment  for  the  amount  due 
upon  the  agreement.  If  it  ever  had  a  legal  existence, 
the  plaintiff  could  not  rescind  it  and  the  defendant  has 
affirmed  it. 
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But  it  is  unnecessary  to  review  the  numerous  exceptions 
raised.  I  place  my  judgment  on  the  broad  ground  of  want  of 
legal  authority  in  plaintiffs  cashier  to  compromise  the  claim  in 
question,  or  execute  a  composition  agreement  and  release 
therefor.  For  this  reason  I  am  of  opinion  that  the  judgment 
appealed  from  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

CHARLES  P.  DALY,  Ch.  J.,  and  VAN  BRUNT,  J.,  con- 
curred. 


CECILIA  A.  MERCERON,  Appellant,  against  ANDERSON  FOW- 
LER, Respondent. 

(Decided  January  5th,  1880.) 

An  order  of  the  general  term  of  the  Marine  Court  reversing  an  order  of  the  special 
term  of  that  court  granting  a  new  trial  and  ordering  judgment  on  the  verdict  is 
a  final  determination,  and  the  judgment  entered  on  it  is  in  effect  the  judgment  of 
the  general  term  of  the  Marine  Court,  and  an  appeal  from  it  can  be  taken  to  the 
general  term  of  this  court. 

MOTION  for  reargument. 

JOSEPH  F.  DALY,  J. — The  appeal  should  not  have  been 
dismissed.  The  order  of  the  general  term  of  the  Marine 
Court  reversing  the  special  term  order  granting  a  new  trial, 
and  ordering  judgment  for  the  defendant  on  the  verdict,  was 
a  final  determination,  and  the  judgment  so  entered  was  in 
effect  the  judgment  of  the  general  term.  Appeals  from  such 
orders  have  been  entertained.  (Schwartz  v.  Oppold,  74  N.  Y. 
807.)  An  appeal  to  this  court  on  a  similar  principle  was  en- 
tertained in  The  Manufacturers'  $  Builders'  Bank  v.  Kiersted 
(t>  Daly,  160),  where  the  general  term  of  the  Marine  Court, 
on  an  appeal  from  an  order  denying  a  motion  to  strike  out  a 
J'«murrer  as  frivolous,  reversed  the  order,  and  ordered  judg- 
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ment  against  defendant  on  account  of  the  frivolousness  of 
the  demurrer. 

A  reargument  should  be  granted,  the  remittitur  having 
been  returned  to  this  court.  An  order  should  be  entered 
placing  the  cause  on  the  calendar  of  the  (January)  general 
term  for  argument. 

VAN  HOESEN,  J. — This  appeal  ought  not  to  have  been 
dismissed.  It  is  within  the  principle  of  Caughey  v.  Sm^th 
(47  N.  Y.  244).  There  is  a  judgment  of  the  Marine  Court, 
entered  in  pursuance  of  the  order  of  its  general  term ;  and 
an  appeal  was  regularly  taken  from  it,  which  appeal  is  now 
before  us.  As  the  Marine  Court  general  term  has  already 
passed  upon  the  case,  it  is  difficult  to  see  why  it  should  be 
called  upon  to  review  a  second  time  the  proceedings  of  the 
trial  term. 

The  judgment  is  to  all  intents  and  purposes  the  judgment 
of  general  term. 

It  is  said  that  the  cause  was,  after  the  dismissal  of  the 
appeal  by  the  May  general  term  of  this  court,  remitted  to  the 
Marine  Court.  It  appears  that  the  remittitur  and  the  record 
have  been  returned  to  this  court,  so  that  there  is  no  objec- 
tion to  the  reargument  of  the  case. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 


CHARLES    DUSENBURY,     Appellant,    against    WILLIAM    S. 
KEILEY,  AS  RECEIVER,  &c.,  Respondent. 

(Decided  February  2d,  1880.) 

A  cause  of  action  for  false  imprisonment  is  complete  as  soon  as  the  imprisonment 
ceases,  and  the  statute  of  limitation  there  begins  to  run  against  it,  and  becomes  a 
bar  to  the  action  at  the  end  of  two  years  from  the  cessation  of  the  actual  confine- 
ment. 

Where,  therefore,  the  plaintiff  was  arrested  under  a  warrant  issued  by  a  magi&- 
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tratc  without  jurisdiction,  and  was  released  from  custody  on  giving  a  bond  for  his 
appearance,  and  appeared  before  the  magistrate  from  time  to  time,  according  to 
the  condition  of  the  bond  :  held,  that  as  the  warrant  was  void,  the  plaintiff's  cause 
of  action  was  complete  when  he  was  released  from  actual  custody  on  giving  the 
bond  ;  and  that  the  statute  of  limitations  commenced  to  run  at  that  time,  and  was 
a  bar  to  the  suit,  as  it  was  not  commenced  until  more  than  two  years  thereafter  ; 
that  the  plaintiff's  appearance  before  the  magistrate  thereafter  was  voluntary,  aa 
the  warrant  was  void,  and  his  bail  could  not  have  been  held  liable. 

APPEAL  from  a  judgment  of  this  court  dismissing  the 
coaiplaiiit,  and  from  an  order  denying  a  motion  for  a  new 
trial. 

On  the  14th  day  of  November,  1876,  upon  the  application 
of  the  defendant,  Mr.  Justice  Speir,  of  the  Superior  Court, 
issued  a  warrant  under  what  is  commonly  called  the  Still- 
well  act  for  the  arrest  of  the  plaintiff,  and  on  the  15th  of 
November  the  sheriff  arrested  the  plaintiff  and  produced  him 
in  court. 

The  counsel  for  the  plaintiff  objected  to  the  regularity  of 
the  proceeds,  the  jurisdiction  of  the  judge,  and  the  suffi- 
ciency of  the  papers,  and  also  gave  the  recognizance  and  bond 
as  provided  by  said  act,  and  such  proceedings  were  there- 
upon had  that  in  February,  1877,  an  order  was  made  by  said 
judge,  vacating  and  setting  aside  said  warrant  and  exonera- 
ting the  bail  from  liability. 

Thereupon  the  cause  was,  upon  application  of  the  de- 
fendant, removed  by  certiorari  to  the  general  term  of  the 
Supreme  Court,  which  court,  on  the  loth  day  of  October, 
x877,  reversed  the  said  order  of  Judge  Speir,  and  remitted 
the  matter  to  said  judge  to  be  further  proceeded  with. 

On  the  7th  day  of  January,  1878,  Mr,  Justice  Speir  made 
an  order  making  the  order  of  the  general  term  of  the  Supreme 
Court  the  order  of  the  Superior  Court,  and  directing  the 
plaintiff  to  appear  under  the  said  original  warrant,  and  re- 
quiring his  bail  then  and  there  to  produce  him.  As  required 
by  said  last  mentioned  order,  the  plaintiff  voluntarily  ap- 
peared, and  such  proceedings  were  thereupon  had  that  an 
order  of  commitment  was  issued  by  Mr.  Justice  Speir  against 
the  plaintiff. 

Thereupon    the    plaintiff  removed   the   proceedings    by 
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c.ertiorari  to  the  general  term  of  the  Supreme  Court,  who 
affirmed  the  last  mentioned  order  of  Mr.  Justice  Speir.  The 
plaintiff  then  appealed  to  the  Court  of  Appeals,  and  the  Court 
of  Appeals  ordered  and  adjudged  that  the  order  of  the  general 
term  of  the  Supreme  Court,  and  the  warrant  of  Mr.  Justice 
Speir,  and  all  proceedings  had  thereunder,  be  vacated  and 
set  aside  upon  the  ground  and  for  the  reason  thjj,t  said  just- 
ice never  had  any  jurisdiction  in  the  matter. 

The  judgment  of  the  Court  of  Appeals  was  made  the 
judgment  of  the  Supreme  Court  May  28th,  1879,  and  the 
warrant  and  all  subsequent  procedures  thereunder  vacated 
and  set  aside. 

This  action  to  recover  damages  for  false  imprisonment 
was  commenced  July  7th,  1879. 

The  court  below  (CHAKLES  P.  DALY,  Ch.  J.)  held  that 
the  cause  of  action  arose  out  of  the  arrest  of  the  plaintiff, 
which  was  put  an  end  to  by  the  decision  of  the  special  term 
which  discharged  the  order  of  arrest,  and  that  the  action 
should  have  been  brought  within  two  years  from  the  plain- 
tiff's release  from  imprisonment  under  that  order  ;  that,  al- 
though the  reversal  by  the  general  term  of  the  order  of  the 
special  term  discharging  the  plaintiff  from  the  arrest  restored 
to  the  plaintiff  in  that  action  the  right  to  have  the  defendant 
arrested  again,  and  although  an  order  to  that  effect,  in  ac- 
cordance with  the  general  term  decision,  was  made  by  the 
judge  at  special  term,  in  pursuance  of  which  such  arrest 
might  have  been  made,  yet  that  he  had  not  been  so  as  to 
create  a  distinct  cauee  of  action  for  a  further  wrongful  im- 
prisonment ;  that  there  was  no  rearrest  or  actual  imprison- 
ment of  the  person  after  the  plaintiff's  discharge  under  the 
special  term  decision. 

Hall  $  Blandy,  for  appellant. 
D.  M.  Porter,  for  respondent. 

VAN  BRUNT,  J.  [after  stating  the  facts  as  above]. — 
When  we  consider  the  distinction  between  an  action  for  false 
imprisonment  and  one  for  malicious  prosecution,  all  diffi- 
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culties  in  the  solution  of  the  question  presented  by  this  ap- 
peal seem  to  be  removed. 

An  action  for  false  imprisonment  will  lie  where  there  is 
an  imprisonment  without  any  process  whatever,  or  under 
color  of  process  wholly  illegal,  without  regard  to  the  ques- 
tion whether  any  crime  has  been  committed  or  debt  due. 

An  actioji  for  malicious  prosecution  will  lie  where  there 
has  been  an  arrest  made  at  the  instance  of  a  prosecutor  in  a 
criminal  proceeding,  or  a  plaintiff  in  a  civil  suit,  without 
probable  cause,  by  a  regular  process  and  proceeding  which 
the  facts  did  not  warrant,  as  appears  by  the  result. 

The  words,  as  appear  by  the  result,  make  the  essential 
difference  between  actions  for  false  imprisonment  and  those 
for  malicious  prosecution.  An  action  for  malicious  prosecu- 
tion will  not  lie  until  there  has  been  a  determination  in  the 
proceeding  in  which  the  arrest  was  made  that  the  facts  did 
not  warrant  the  arrest. 

An  action  for  false  imprisonment  accrues  the  instant  the 
imprisonment  takes  place,  and  becomes  complete  the  instant 
the  imprisonment  ceases. 

In  the  one  case  jurisdiction  was  had  of  the  subject-matter 
and  the  person  by  the  officer  issuing  the  warrant ;  in  the 
other,  the  officer  never  had  jurisdiction  to  issue  the  process, 
if  the  arrest  was  under  process.  The  plaintiff  in  this  action, 
claiming  that  his  arrest  was  under  a  process  wholly  illegal, 
brought  this  action,  as  his  counsel  claims,  for  false  imprison- 
ment. 

There  was  no  imprisonment  of  the  plaintiff  after  he  was 
released  upon  the  giving  of  bail.  His  subsequent  appearance 
was  wholly  voluntary.  The  defendant  imposed  no  restraint 
whatever  upon  him.  His  bail  could  not  have  been  held 
liable  if  he  had  failed  to  appear  (JBroadhead  v.  McConnell,  3 
Barb.  1T5),  because  the  judge  issuing  the  warrant  had  never 
acquired  jurisdiction,  and  the  defence  could  have  been  set 
up  in  an  action  upon  the  bond,  and  would  have  prevented 
any  recover}?".  Therefore,  the  only  cause  of  action  rested 
upon  the  imprisonment  at  the  time  of  the  execution  of  the 
original  warrant. 
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The  judge  issuing  that  warrant  having  never  acquired 
any  jurisdiction  in  the  matter,  it  was  never  any  protection 
to  the  party  at  whose  instance  it  issued. 

If  the  facts  proved  had  shown  a  cause  of  action  for  ma- 
licious prosecution,  then  an  entirely  different  rule  would 
have  prevailed.  No  cause  of  action  would  have  arisen  until 
it  had  been  finally  determined  that  the  facts  did  not  warrant 
the  arrest. 

I  am  of  the  opinion,  therefore,  that  the  statute  of  limita- 
tions was  a  defense  to  this  action,  and  that  the  judgment 
appealed  from  should  be  affirmed. 

JOSEPH  F.  DALY,  J.,  concurred. 


CHARLES  S.  MARTIN  AND  JOHN  GODFREY,  JR.,  ASSIGNEES 
OF  CHARLES  S.  MARTIN,  Appellants,  against  JAMES  G. 
JOHNSON  et  al.,  Respondents. 

(Decided  February  2d,  1880.) 

Ill  a  suit  in  a  District  Court  in  the  city  of  New  York  the  summons  may,  on  the  trial, 
be  amended  so  as  to  change  the  nature  of  the  right  in  which  the  plaintiff  sues, 
e.  <j.,  it  may  be  amended  so  as  to  make  it  a  suit  by  him  in  his  own  right  instead  of 
"  as  "  assignee. 

Where  the  justice  of  a  District  Court  refuses  to  allow  on  the  trial  a  proper  amend- 
ment of  the  summons,  this  court  may  on  appeal  review  his  refusal  to  do  so,  and 
reverse  the  judgment  for  that  reason. 

Where  A  &  13  were  partners  carrying  on  business  in  the  name  of  A  alone,  and  in 
that  name  made  a  contract  with  the  defendants,  and  brought  a  suit  on  it  in  a  Dis- 
trict Court  in  the  city  of  New  York  in  the  name  of  "  A  &  B  as  assignees  of  A," 
and  on  the  trial  proved  the  partnership,  the  contract  and  breach  of  it,  but  failed 
to  prove  nny  assignment  to  them  from  A,  and  then  moved  to  amend  the  sum- 
mons by  striking  out  the  words  "  as  assignee  of  A,'1  and  the  justice  denied  the 
motion  and  dismissed  the  complaint, — Hdd,  an  error  for  which  this  court  on  ap- 
peal reversed  the  judgment. 

A  firm  may  do  business  under  the  name  of  one  of  the  partners  alone,  and  can  sue 
in  all  their  names  on  a  contract  made  in  the  name  of  such  one  alone. 
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APPEAL  from  a  judgment  of  a  District  Court  in  the  city 
of  New  York. 

The  summons  was  in  the  names  of  "  Charles  S.  Martin 
and  John  Godfrey,  Jr.,  as  assignees  of  Charles  S.  Martin," 
;is  plaintiffs.  The  complaint  was  oral  and  was  simply  for 
••  work,  labor  and  services,  and  materials  furnished."  On 
the  trial  the  plaintiffs  proved  that  they  were  partners,  doing 
business  under  the  name  of  "Charles  S.  Martin,"  and  under 
that  name  had  made  a  contract  with  the  defendants  to  supply 
them  with  a  list  of  the  tax-payers  in  Westchester  County, 
N.  Y.,  and  Union  County,  N.  J.,  and  had  furnished  the  lists 
for  which  they  had  not  been  paid.  No  assignment  to  them 
by  Charles  S.  Martin  was  proved,  and  a  motion  to  dismiss 
the  complaint  on  this  ground  was  made,  upon  which  the 
plaintiffs  moved  to  amend  the  summons  by  striking  out  the 
words  "  as  assignees  of  Charles  S.  Martin  "  so  as  to  make  it 
conform  to  the  proof.  The  justice  denied  the  motion  and 
dismissed  the  complaint. 

Felix  F.  Murphy,  for  appellants. 
Isaac  Van  Winkle,  for  respondents. 

VAN  HOESEN,  J. — The  judgment  dismissing  the  com- 
plaint should  be  reversed.  I  do  not  view  the  evidence  as 
showing  any  assignment,  and  if  it  had  been  necessary  to 
prove  an  assignment  I  should  be  in  favor  of  affirming  the 
judgment.  The  plaintiffs  ought  not  to  have  brought  their 
action  as  assignees.  By  using  the  word  as  between  their 
names  and  the  word  assignees,  they  assumed,  and  sued  in,  a 
representative  character,  to  which  they  had  no  claim.  (Cor- 
dier  v.  Thompson,  18  Alb.  [L.  J.]  498  ;  Yates  v.  Hoffman,  5 
Hun.  113  ;  Veershull  v.  Roberts,  5  East.  154.)  ft  was  per- 
fectly proper,  however,  to  amend  the  summons  by  striking 
out  the  words  "as  assignees  of  Charles  S.  Martin."  There 
would  then  have  been  no  doubt  that  the  plaintiffs  were  suing 
as  partners  or  as  joint  contractors.  An  amendment  changing 
the  right  in  which  the  plaintiffs  sue  may  be  made  before  trial 
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(TigJie  v.  Pope,  16  Hun.  180),  and  I  think  that  even  upon 
the  trial  it  may  be  allowed.  (Davis  v.  Schermerhorn^  5 
How.  440  ;  Risley  v.  Wiffhtman^  13  Him.  163.)  It  made  no 
difference  to  the  defendants  whether  the  claim  sued  upon 
accrued  to  the  plaintiff  in  the  first  instance,  or  whether  it 
was  acquired  by  assignment.  If  an  amendment  were  allow- 
able I  think  we  may,  upon  appeal,  review  the  refusal  of  the 
District  Court  to  permit  the  proposed  amendment  to  be  made. 
(Walsh  v.  Cornett,  17  Hun.  27.)  The  object  of  the  amend- 
ment certainty  was  not  to  obtain  delay  or  to  gain  any  unfair 
advantage  ;  and  the  defendants  could  not,  to  the  best  of  my 
judgment,  have  been  prejudiced,  unless  the  correction  of  a 
mistake  which  had  not  misled  them  may  be  deemed  to  be  an 
improper  exercise  by  the  court  of  its  power  of  amendment. 
Had  the  amendment  been  allowed,  the  right  of  the  plaintiffs 
to  a  judgment  would  have  been  unquestionable.  The  evi- 
dence disclosed  a  contract  made  by  the  defendants  with  the 
plaintiffs  as  partners  who  dealt,  on  this  occasion  at  least  under 
the  name  and  style  of  Charles  S.  Martin.  This  the  plaintiffs 
had  a  right  to  do.  (Rogers  v.  Coit,  6  Hill,  322  ;  Bank  v. 
Monteathj  1  Denio.  405  ;  Palmer  v.  Stephens,  Id.  471,  481.) 
A  firm  using  the  name  of  one  of  the  partners  in  their  part- 
nership business  may  sue  or  be  sued  upon  a  contract  made 
in  the  name  so  used.  (5  Waits'  Law  of  Actions  and  De- 
fences, pp.  146  and  145.)  It  was  error  to  refuse  the  amend- 
ment ;  and  if  the  amendment  had  been  allowed,  the  plaintiffs 
would  have  been  entitled  to  judgment.  For  these  reasons 
I  think  the  judgment  should  be  reversed.  The  plaintiffs 
should  not,  under  the  circumstances,  be  cast  in  costs. 
Judgment  reversed. 
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WILLIAM  H.  MOTT,  Respondent,  against  BERNHARD 
HUT,  Appellant. 

(Decided  February  2d,  1880.) 

Where  the  plaintiff  supplied  groceries  which  were  used  in  the  defendant's  house, 
and  the  defendant  himself  made  payments  on  account  of  them  and  promised  to 
pay  the  balance, — Held,  that  this  was  evidence  sufficient  to  render  the  defendant 
liable,  although  the  plaintiff  had  supplied  them  on  orders  given  by  the  defendant's 
wife  and  had  charged  them  to  her  and  given  the  credit  for  them  to  her,  and  had 
brought  an  action  against  her  for  the  price  of  them  in  which  he  had  been  de- 
feated, on  the  ground  that  there  was  no  evidence  that  she  was  carrying  on  busi- 
ness or  had  a  separate  estate. 

A  wife  is  deemed  to  be  acting  as  the  agent  of  her  husband  where  they  are  living  to- 
gether, and  if  she  orders  groceries  for  the  general  use  of  the  family,  although 
she  may  contract  wholly  in  her  own  name  and  the  credit  is  given  exclusively  to 
her  under  the  impression  that  she  is  carrying  on  a  boarding-house,  the  tradesmen 
upon  ascertaining  that  this  is  not  the  fact ;  that  the  hifsband  is  in  reality  the 
principal  ;  that  the  house  for  which  the  groceries  were  supplied  was  carried  on 
by  him,  may  resort  to  him  as  the  principal. 

APPEAL  from  a  judgment  of  a  District  Court  in  the  city 
of  New  York. 

The  facts  are  stated  in  the  opinion. 

Walton  C.  Dupignac,  for  appellant. 
D.  A.  Stephens,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — This  action  was 
brought  against  the  defendant  to  recover  a  bill  of  groceries, 
such  as  families  generally  use.  The  defendant's  wife  who 
was  living  with  her  husband,  bought  groceries  from  the  plain- 
tiff for  some  time  for  cash.  She  then  applied  for  credit,  rep- 
resenting to  him  that  she  was  keeping  boarders ;  that  she 
would  pay  the  bill,  but  did  not  w*ant  her  husband  to  know 
about  it;  and  as  she  was  living  with  her  husband,  as  the 
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plaintiff  testified,  "  in  a  nice  house  in  Abingdon  square,"  and 
he  supposed  she  had  means,  he  opened  an  account  with  her, 
charging1  the  groceries  to  her,  and,  as  he  testified,  giving  the 
credit  to  her.  Payments  on  the  account  were  made,  partly 
by  the  wife  and  partly  by  the  husband,  the  husband  giving  his 
own  checks  in  payment,  so  that  he  not  only  knew  that  his  wife 
was  obtaining  groceries  of  the  defendant  but  he  afterwards 
promised  the  plaintiff  to  pay  in  monthly  instalments  the 
amount  that  remained  due  on  the  account,  which  mode  of  pay- 
ment the  plaintiff  declined.  The  plaintiff  then  brought  an  ac- 
tion against  the  wife  to  recover  what  was  due,  which  was  de- 
fended on  the  ground  that  it  was  not  shown  in  the  action 
that  she  had  a  separate  estate,  to  which  the  plaintiff  looked 
for  payment  of  his  bill ;  and  on  the  further  ground,  that 
being  a  married  woman  she  was  not  liable  for  necessaries 
furnished  to  the  family  ;  and  the  judge,  upon  the  ground  that 
her  declaration  that  she  was  keeping  boarders  could  not  be 
construed  to  mean  that  she  was  herself  doing  business,  as  she 
was  living  with  her  husband  ;  and  as  it  did  riot  appear  that 
she  was  keeping  the  house  herself,  and  carrying  on  business, 
dismissed  the  complaint. 

The  present  action  was  then  brought  against  the  defend- 
ant, when,  upon  substantially  the  same  state  of  facts,  the  op- 
posite defence  was  set  up,  that  there  was  no  contract,  ex- 
press or  implied,  with  the  husband,  but  that  the  groceries 
were  supplied  to  the  wife,  exclusively  upon  her  credit ;  in 
which  action,  the  judge  below,  as  I  think  he  was  justified  in 
doing,  upon  the  evidence,  gave  judgment  against  the  defend- 
ant. 

The  facts,  as  I  have  said,  were  not  substantially  changed. 
The  defendant  testified  that  he  had  no  boarders  ;  but  it  was 
shown  that  the  boarders  consisted  chiefly  of  his  own  rela- 
tions ;  and  as  they  were  all  living  together,  in  one  family,  the 
justice  was  justified  in  presuming  that  he,  and  not  the  wife, 
was  carrying  on  the  boarding-house,  especially  as  he  paid  the 
plaintiff,  upon  several  occasions,  for  the  groceries  furnished 
to  carry  it  on  ;  and  afterwards  promised  to  pay  what  re- 
mained due  upon  the  account,  in  instalments.  He  under- 
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took  to  qualify  this,  in  his  testimony,  by  declaring  that  he 
stated  that  he  offered  to  pay  the  bill  rather  than  have  his  wife 
sued;  but  the  justice,  from  the  judgment,  evidently  believed 
the  witness  Elliott,  who  swore  to  the  admission  ;  who  testi- 
fied that  the  defendant  told  him  that  the  plaintiff  had 
abused  him  for  having  used  up  the  groceries,  and  then  not 
paying  the  bill ;  and  when  this  witness  was  asked,  if  the  de- 
fendant spoke  of  it  as  an  indebtedness  he  owed,  the  witness 
replied,  he  said  he  owed  it  and  intended  to  pay  it,  but  could 
not  pay  it  then.  This  witness  also  testified  that  the  boarders 
they  had  in  the  house  were  the  defendant's  sister,  two  neph- 
ews and  a  niece. 

Where  husband  and  wife  are  living  together  in  this  way, 
it  is  presumed  that  he  assents  to  contracts  made  by  his  wife 
for  necessaries  supplied,  as  these  were,  for  the  use  of  the  fam- 
ily ;  which  can  be  repelled  only  by  proof  of  express  notice  of 
previous  dissent,  or  a  notice  not  to  trust  the  wife  (Mc- 
Cutchen  v.  McG-ahay,  11  Johns.  281,  282) ;  and  even  if  he 
has  expressed  his  dissent,  and  afterwards  knows  that  neces- 
saries have  been  furnished  to  her,  and  promises  to  pay  for 
them,  the  promise  is  regarded  as  a  recognition  that  they  were 
supplied  with  his  consent  and  approbation.  (Keller  v.  Phil- 
lips, 39  N.  Y.  356 ;  Theriott  v.  Bagioli,  9  Bosw.  578  ;  Crom- 
well v.  Benjamin,  41  Barb.  559  ;  Story  on  Contracts,  §  101, 
102.)  Where  it  appears,  however,  that  the  credit  is  given 
to  the  wife  alone,  as  where  she  contracts  for  dresses,  stating 
to  the  tradesman  that  her  husband  never  paid  the  bills,  but 
she  always  paid  her  own  ;  and  some  of  the  articles,  when 
sent  home,  she  directs  to  be  put  away,  that  her  husband  might 
not  see  them,  it  would  be  held  that  the  credit  was  given  ex- 
clusively to  the  wife,  and  not  to  the  husband  ;  that  the  gen- 
eral liability  of  the  husband  is  repelled  \>j  the  circumstances 
of  such  a  case.  (Bentley  v.  Grrijfi.n,  5  Taunt.  356.)  Or  where 
jewelry  is  bought  and  the  bill  made  out  to  the  wife  in  her 
own  name,  upon  her  statement  that  she  bought  the  articles 
for  a  friend  in  the  West  Indies,  who  would  send  the  money 
for  them  as  soon  as  received,  to  which  the  tradesman  an- 
swered "  that  will  do  very  well,"  the  general  liability  of  the 
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husband  is  repelled.     (Taylor  v.  Britton,  1  C.  &  P.  10  [note 

!]•) 

But  this  is  not  such  a  case.     The  husband  and  wife  here 

were  living  together,  the  articles  supplied  were  provisions  for 
family  use,  and  were  used  in  the  family.  The  defendant  had 
knowledge  that  they  were  supplied  by  the  plaintiff,  and  had 
made  payments  on  the  account.  He  never  expressed  his  dis- 
sent, or  gave  the  defendant  notice  that  he  was  not  to  furnish 
any  more  groceries  on  the  wife's  order;  and,  finally,  with  a 
knowledge  of  the  nature  of  the  account,  and  of  what  re- 
mained due  upon  it,  lie  offered  to  pay  the  residue  if  the  plain- 
tiff would  receive  it  in  instalments,  which  was  amply  suffi- 
cient to  justify  the  judgment. 

A  wife  is  deemed  to  be  acting  as  the  agent  of  her  husband 
in  a  case  like  this,  where  they  are  living  together,  and  she 
orders  groceries  for  the  general  use  of  the  family;  and  al- 
though she  may  contract  wholly  in  her  own  name,  and  the 
credit  is  given  exclusively  to  her,  under  the  impression  that 
she  is  carrying  on  a  boarding-house  as  her  own  separate  busi- 
ness, the  tradesman  upon  ascertaining  that  this  was  not  true, 
that  the  husband  was  in  reality  the  principal,  that  the  house 
for  which  the  groceries  were  supplied  was  necessarily  carried 
on  by  him,  may  resort  to  him  as  the  principal,  although  the 
wife,  acting  as  his  agent,  made  the  contract  in  her  own  name, 
which  is  merely  enforcing  against  him  a  familiar  rule  in  the 
law  of  principal  and  agent. 

The  judgment  should  be  affirmed  with  costs. 

VAN  BKUNT,  J.,  concurred. 
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IN  THE  MATTER  OF  FRANK  W.  FOWLER,  AN  IMPRISONED 

DEBTOR. 

(Decided  April  5th,  1880.) 

It  is  no  objection  to  the  discharge  of  a  judgment  debtor  from  imprisonment  under 
the  insolvent  laws  of  this  State,  that  the  judgment  was  obtained  tor  fraudulent 
representations  as  to  the  solvency  of  a  person  to  whom  credit  was  given,  no  pecu- 
niary benefit  to  the  judgment  debtor  having  resulted  therefrom. 

In  the  Matter  of  Roberts  (ante,  p.  95)  to  the  contrary,  overruled. 

Nor  that  after  the  commencement  of  the  action,  and  before  the  judgment  was  ren- 
dered, he  filed  a  petition  in  bankruptcy  on  which  lie  was  adjudged  a  bankrupt, 
it  appearing  by  a  recital  in  the  order  discharging  the  assignee  in  bankruptcy  that 
no  assets  had  come  to  the  hands  of  the  assignee.  It  would  have  been  a  good  ob- 
jection, however,  if  the  debtor  had  riled  his  petition  in  bankruptcy  after  the 
judgment  had  been  rendered  against  him. 

The  Case  of  Fitzgerald  (ante,  p.  188)  limited  and  explained. 

The  provision  in  the  statute  (2  R.  S.  32,  §  8),  that  the  debtor  is  not  to  be  discharged 
if  the  judge  is  satisfied  that  the  proceedings  have  not  been  just  and  fair,  relates  to 
the  truth  of  the  matters  contained  in  the  affidavit  which  the  debtor  is  obliged  to 
annex  to  his  petition  ;  that  i.s,  that  the  account  set  forth  in  his  petition  is  not  true, 
and  that  he  has  made  such  a  disposition  of  his  property  as  in  the  affidavit  lie  has 
sworn  he  has  not  ;  the  truth  of  the  statements  made  in  the  affidavit  being  the 
key  for  ascertaining  whether  the  proceedings  have  been  "  just  and  fair." 

The  various  statutes  relating  to  the  discharge  from  imprisonment  for  debt  discussed 
and  explained  by  DALY,  Chief  Justice. 

APPEAL  from  an  ovcler  of  this  court  made  at  special  term 
by  VAX  HOESEN,  J.,  denying  the  application  of  Frank  W. 
Fo\vler,  an  imprisoned  debtor,  for  his  discharge  from  impris- 
onment under  an  execution  and  judgment  obtained  against 
him  by  Brick  and  Campbell. 

The  judgment  creditors  opposed  the  application  on  the 
grounds :  1st.  That  the  judgment  had  been  obtained  for 
damages  suffered  by  them  on  account  of  a  false  and  fraudu- 
lent representation  made  to  them  by  the  defendant  in  regard 
to  the  solvency  of  the  Peekskill  Iron  Company,  by  which 
they  had  been  induced  to  supply  them  goods  on  credit ;  and 
2d.  That  the  defendant,  after  the  commencement  of  the  suit, 
but  before  verdict  or  judgment  therein,  filed  a  petition  in 
bankruptcy,  on  which  he  had  been  adjudged  a  bankrupt  and 
an  assignment  of  all  his  property  had  been  made,  and  he  had 
obtained  a  discharge.  It  appeared  that  no  assets  had  ever 
come  to  the  hcinds  of  the  assignee  in  bankruptcy. 
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The  following  opinion  was  written  by  Judge  VAN  HOESEN 
on  denying  the  discharge  : 

"  If  Fowler  had  applied  for  his  discharge  as  a  bankrupt 
after  judgment  had  been  rendered  against  him,  and  he  had 
been  arrested  on  execution  in  the  action  brought  by  Brick, 
I  should  be  compelled  to  apply  the  rule  laid  down  in  the 
Case  of  Fitzgerald  (ante,  p.  188),  and  hold  that  having  elected 
to  avail  himself  of  the  benefit  of  the  bankruptcy  act  he  could 
not  resort  to  a  remedy  inconsistent  with  it,  and  obtain  a  dis- 
charge from  imprisonment  which,  under  the  law  which  he 
last  invoked,  could  be  granted  only  upon  his  complying  with 
certain  conditions,  which  his  proceedings  in  bankruptcy  had 
made  it  impossible  for  him  to  perform.  In  other  words,  the 
Fitzgerald  case  applied  to  the  case  of  a  debtor  imprisoned 
ori  execution,  the  doctrine  of  the  election  of  remedies,  and  it 
went  no  further.  In  the  matter  now  before  me,  however,  that 
doctrine  cannot  be  applied.  Fowler  was  not  imprisoned  on 
execution,  and  it  was  not  in  his  power,  therefore,  to  apply  for 
his  discharge  from  imprisonment  under  article  six  ;  he  did 
not  do  as  Fitzgerald  did,  choose  between  relief  from  his  debts 
by  a  discharge  in  bankruptcy  and  the  exoneration  of  his  per- 
son from  imprisonment,  by  proceedings  under  article  six. 
Relief  under  article  six  not  being  open  to  him,  it  cannot  be 
said  that  he  rejected  that  remedy  and  adopted  in  its  stead 
the  inconsistent  remedy  of  bankruptcy.  But  it  is  said  by  the 
counsel  for  the  creditor  opposing  the  application,  that  Fow- 
ler, by  going  into  bankruptcy,  placed  his  property  in  such  a 
situation  that  the  creditor  lost  the  preference  which  he  would 
necessarily  have  had  if  a  petition  in  bankruptcy  had  not 
been  filed.  If  Fowler  had  not  gone  into  bankruptcy,  such 
property  as  he  had  would  have  been  reached  by  the  creditor, 
at  whose  suit  he  was  imprisoned ;  but  the  bankruptcy  law 
required  that  all  creditors  having  provable  debts  should 
share  equall}*,  and  furthermore  it  excluded  the  creditor  who 
arrested  Fowler  from  all  participation  in  the  bankrupt's 
estate,  because  his  claim,  being  for  deceit  (false  representa- 
tions as  to  the  credit  of  a  third  party),  could  not  be  proved 
as  a  debt  payable  out  of  the  estate.  The  result  naturally 
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expected  would  be  that  the  creditor  would  lose  his  claim,  and 
that  by  the  act  of  his  fraudulent  debtor.  It  is  contended 
that  such  a  proceeding  on  the  part  of  the  debtor  could  not 
be  just  and  fair,  and  that  a  discharge  should  on  that  ground 
be  denied  ;  but  in  the  case  under  consideration,  the  debtor  as- 
signed no  property  to  the  assignee  in  bankruptcy,  for  the 
alleged  reason  that  he  had  none  to  assign,  and  an  order 
of  the  court  of  bankruptcy  was  produced,  discharging  the 
assignee  arid  reciting  that  no  property  had  come  into  his 
hands.  In  point  of  fact  then,  the  creditor  lost  nothing  by 
the  bankruptcy  proceedings,  because  no  property  which  he 
could  have  reached  passed  beyond  the  control  of  the  courts 
of  this  State  by  virtue  of  those  proceedings.  But  if  the  act 
of  the  debtor  in  going  into  bankruptcy  had  prevented  the 
creditor  who  caused  his  arrest  from  getting  any  share  of  his 
estate,  it  may  be  a  question  whether  the  surrender  of  his 
property  for  distribution  according  to  the  bankrupt  law  was 
a  proceeding  of  the  debtor  which  the  courts  of  the  State 
should  pronounce  not  just  and  fair.  It  is  not  necessary  to 
express  any  opinion  on  the  point,  for  no  loss  occurred  to  the 
creditor  through  the  bankruptcy  proceedings.  It  may  be 
said,  however,  that  the  bankrupt  law  was  not  made  for  the  pro- 
tection of  fraudulent  debtors,  and  that  it  prevents  the  victim 
of  a  tort  such  as  the  debtor  committed  upon  the  creditor  in 
this  case  from  proving  his  claim  for  damages  and  sharing  in 
the  bankrupt's  estate.  A  discharge  in  bankruptcy  does  not 
debar  an  action  for  damages  for  deceit,  and  the  creditor  may 
thereafter  sue  and  enforce  his  demand,  and  it  may  be  argued 
that  the  bankrupt  should  not  derive  any  advantage  from  his 
resort  to  proceedings,  the  effect  of  which  he  knew  must  be 
to  take  from  him  the  means  of  satisfying  the  creditor  whom 
he  had  defrauded. 

"  A  second  ground  of  objection  to  the  discharge  is  that  the 
action  in  which  the  debtor  was  arrested  was  for  deceit  in 
falsely  representing  the  Peekskill  Iron  Company  to  be  a 
solvent  company,  and  thereby  inducing  the  plain  tiffs  to  sell 
to  that  concern  goods  of  the  value  of  more  than  $>lo,000. 
Fowler  was  an  officer  of  the  Peekskill  Iron  Company,  and  he 
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expected  to  obtain  830,000  worth  of  its  stock,  when  the  stock 
should  be  redeemed  from  certain  persons  who  held  it  in 
pawn.  It  was  not  shown  that  any  part  of  the  goods  which 
were  sold  by  the  plaintiffs,  or  any  part  of  the  proceeds  of  those 
goods,  came  to  the  possession  or  was  used  to  the  advantage 
of  Fowler,  though  it  may,  perhaps,  be  inferred,  that  he  did 
derive  some  benefit  from  the  use  of  the  goods  by  the  com- 
pany of  which  he  was  vice-president.  The  counsel  for  the 
creditors  insist  that  the  proceedings  of  the  debtor  in  obtain- 
in  p1,  by  fraud,  goods  for  the  use  of  another,  were  no  more 
just  and  fair  than  the  obtaining,  by  fraud,  of  goods  for  his 
own  use  would  be. 

"  I  think  it  must  be  considered  settled,  that  if  a  person  is 
proved  to  have  obtained  goods  by  fraud  or  forgery  he  can- 
not obtain  his  discharge  without  paying  the  debt,  though  he 
offers  the  most  indubitable  evidence,  that  before  an  action 
was  brought  against  him  he  had  spent  or  lost  the  entire  pro- 
ceeds of  his  crime. 

"•  But  it  is,  as  yet,  an  open  question  whether  a  debtor  who 
is  proved  to  have  committed  a  fraud,  which  did  not  bring 
money  to  his  own  purse,  shall  be  denied  a  discharge  where 
it  is  not  shown  that  he  has  disposed  of  any  property  with  a 
view  to  the  future  benefit  of  himself  or  his  family,  or  with 
intent  to  injure  or  defraud  any  of  his  creditors. 

'•  I  think  that  there  is  a  marked  difference  between  the  two 
cases.  Where  a  debtor  has  by  fraud  or  forgery  obtained 
money  or  property  from  another,  any  disposition  which  he 
may  make  of  what  he  has  so  received  is  unjust  and  unfair  to 
the  creditor  whom  he  has  defrauded,  and  when  he  applies  for 
discharge  from  imprisonment  in  the  action  which  his  swin- 
dled creditor  has  brought  against  him,  it  is  no  reason  for 
granting  the  discharge  that  he  lias  lost  or  spent  his  creditor's 
money;  no  proof  need  be  offered  that  he  has  wrongfully  dis- 
posed of  any  other  property,  it  is  enough  that  he  do-es  not 
restore  the  property  out  of  which  he  has  swindled  his  cred- 
itor. An  intent  to  injure  the  creditor  must  be  conclusively 
presumed  from  the  bare  fact  that  the  debtor  has  wrongfully 
disposed  of  the  property  of  the  creditor. 
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"  But  where  no  property  of  the  creditor  can  be  traced  to 
the  hands  of  the  debtor ;  where  the  fraud  he  practised 
brought  no  profit  to  him,  I  think  the  debtor  is  not  to  be  re- 
fused a  discharge  because  a  clear  case  of  fraud  has  been 
established  against  him.  It  is  not,  in  my  opinion,  the  nature 
of  the  offense  proved  against  him  that  ought  to  debar  him 
from  a  discharge;  the  obstacle  to  his  discharge  is  not  that  he 
has  been  guilty  of  a  fraud.  In  determining  whether  or  not 
he  shall  be  discharged,  the  court  must  satisfy  itself  whether 
his  proceedings  have  been  just  and  fair.  What  proceeding  ? 
Certainly  not  his  fraudulent  practices  upon  his  creditor  ;  but 
his  proceedings  respecting  property  out  of  which  his  credi- 
tor's claim  could  have  been  satisfied.  If  he  has  not  wrong- 
fully disposed  of  any  property  with  intent  to  benefit  him- 
self or  his  family,  or  with  intent  to  injure  any  creditor,  he  is 
entitled  to  a  discharge. 

"  I  am  aware  that  these  views  are  not  consistent  with  the 
opinion  of  Judge  J.  F.  DALY,  in  the  Matter  of  Roberts  (ante, 
p.  95),  and  I  think  it  of  great  importance  that  the  general 
term  should  dispose  of  the  question.  I  shall,  therefore,  deny 
the  application  for  a  discharge,  and  leave  Mr.  Fowler  to  his 
remedy  by  appeal,  though  the  views  I  have  expressed  would 
lead  necessarily  to  my  granting  the  discharge  upon  the  case 
that  has  been  presented  to  me.  There  is  no  evidence  that 
Fowler  profited  by  his  fraud,  and  there  is  no  evidence  that 
he  has  disposed  of  any  property  in  violation  of  the  statute. 

"  Discharge  denied  for  the  reason  given." 

W.  C.  Holbrook,  for  appellant. 
Greo.  W.  Van  Slyck,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — I  fully  concur  in  the 
conclusions  arrived  at  by  Judge  VAX  HOESEX.  Before  the 
passage,  in  1831,  of  the  act  to  abolish  imprisonment  for  debt, 
no  distinction  was  made  between  the  fraudulent  and  the 
honest  but  unfortunate  debtor;  but  both  were  alike  subject 
to  arrest  and  imprisonment  for  the  non-payment  of  their 
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debts.     In  the  lansruage  of  Chief  Justice  Savage  in  Towns  end 

O  O  o 

v.  Morrell  (10  Wend.  581),  "previous  to  the  passage  of  that 
act,  all  debtors  who  had  been  held  to  bail  must,  by  the 
theory  of  our  laws,  have  been  stripped  of  their  property  by 
a  writ  of  fieri  facias  before  they  could  be  imprisoned,  and 
they  were  then  to  be  imprisoned,  not  because  they  would  not 
pay,  but  because  they  could  not — a  state  of  things  exhibiting, 
in  the  most  glaring  point  of  view,  the  inhumanity  as  well  as 
the  impolicy  of  imprisoning  an  honest  debtor." 

The  act  of  1831,  therefore,  commonly  called  the  Stilwell 
Act,  forbade  the  arrest  or  imprisonment  of  any  person  upon 
civil  process,  in  any  suit  or  proceeding  instituted  for  the 
recovery  of  money,  founded  upon  contract,  or  for  damages 
for  the  non-performance  of  one,  except  in  certain  cases — such 
as  the  contracting  of  a  debt  fraudulently,  or  the  removal  or 
disposition  of  property  with  intent  to  defraud  creditors — and 
provided  for  an  arrest  and  warrant  in  such  exceptional  cases, 
and  for  a  course  of  procedure  by  which  the  property  of  the 
fraudulent  debtor,  if  he  had  any,  could  be  secured  and  ap- 
plied to  the  payment  of  the  judgment,  if  one  existed  or  should 
be  recovered  ;  or  if  he  had  no  property,  for  his  discharge,  as 
an  insolvent  debtor,  under  what  was  known  as  the  Fourteen- 
day  Act,  which  is  now  the  6th  section,  1st  article,  chap.  v. 
of  the  2d  part  of  the  Revised  Statutes. 

The  Fourteen-day  Act,  which  was  passed  in  1789.  and 
re-enacted  with  modifications  on  the  2-lth  of  March.  1801, 
was  passed  for  the  purpose  of  mitigating  the  severity  of 
the  previous  law,  by  which,  if  a  debtor  had  no  property  to 
satisfy  the  debt,  he  was  imprisoned  upon  final  process,  after 
the  recovery  of  judgment,  and  after  the  issuing  and  return 
of  an  execution  against  his  property  unsatisfied,  and  had  to 
remain  in  prison  until  the  debt  was  paid  ;  for  there  was  no 
other  means  for  his  release,  nor  even  any  provision  for  his 
maintenance  and  support  whilst  in  prison.  The  harsh 
severity  of  the  law  in  this  respect  may  be  illustrated  by  a 
declaration  of  Justice  Hyde,  in  Man//  v.  Scott  (1  Mod.  lo:2), 
which  I  have  heretofore  had  occasion  to  quote,*  which  was 
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in  these  words:  "If  a  man  be  taken  in  execution,  and  lie  in 
prison  for  debt,  neither  the  plaintiff  at  whose  suit  he  is 
arrested,  nor  the  sheriff  who  took  him,  is  bound  to  find  him 
meat,  drink  or  clothes  ;  but  he  must  live  on  his  own  or  on 
the  charity  of  others,  and  if  no  man  will  relieve  him,  let  him 
die  in  the  name  of  God,  says  the  law,  and  so  say  I." 

The  act  of  1801  provided  for  the  absolute  discharge  of  a 
defendant,  imprisoned  upon  an  execution  for  a  debt  not  ex- 
ceeding f  25,  after  he  had  been  imprisoned  for  thirty  days  ;  and 
the  4th  section  provided  that  a  debtor  imprisoned  upon  final 
execution  for  a  sum  not  exceeding  -$500,  or  who  should  have 
remained  in  jail  for  the  space  of  three  months  upon  an  exe- 
cution for  a  sum  not  exceeding  $2500,  and,  in  the  language 
of  the  act,  if  the  debtor  imprisoned  should  "  in  either  case 
be  minded  to  deliver  up  to  the  creditor  or  creditors  who 
shall  so  charge  him  in  execution  all  his  estate  and  effects 
towards  satisfaction  of  the  debt  or  debts  with  which  he  stood 
charged,"  that  he  might  petition  the  court,  accompan\-ing 
this  petition  with  the  true  account  of  his  estate  as  it  existed 
at  the  time  of  exhibiting  his  petition,  giving  also  fourteen 
days'  notice  to  the  creditor  by  whom  he  was  charged  in  exe- 
cution of  the  time  and  place  when  the  prisoner  would  make 
his  application  to  the  court;  upon  which  the  court,  npon 
the  appearance  of  the  prisoner  on  the  day  stated,  should,  if 
it  thought  proper,  tender  to  him  an  oath,  that  the  account 
set  forth  in  his  petition  was  in  all  respects  just  and  true; 
that  he  had  not,  at  any  time,  or  in  any  manner  or  way  what- 
soever, disposed  of  or  made  over  any  part  of  his  estate,  real 
or  personal,  in  law  or  in  equity,  with  the  view  to  the  future 
benefit  of  himself  or  family,  or  with  the  view  or  intent  to 
injure  or  defraud  any  of  his  creditors  ;  and  the  act  then  de- 
clared that  if  the  court  should  be  satisfied  that  the  proceed- 
ings on  the  part  of  the  prisoner  were  just  and  fair  that  they 
should  then  immediately  order  an  assignment  of  the  estate, 
the  account  of  which  was  contained  in  the  petition  for  the 
benefit  of  the  creditors  who  had  charged  the  prisoner  in 
execution,  and  that  upon  the  prisoner  executing  the  assign- 
ment that  he  should  be  discharged  from  custody. 
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This  act  made  no  distinction  between  the  honest  but 
unfortunate  and  the  fraudulent  debtor;  but  either  was  en- 
titled to  be  discharged  if  they  complied  with  its  provisions. 
The  purpose  of  it  was  to  discharge  the  debtor  from  impris- 
onment if,  in  the  language  of  the  act  already  quoted,  he 
"  was  minded"  to  deliver  up  all  his  property  to  the  creditors 
that  it  might  be  applied  to  the  satisfaction  of  the  debt,  and 
did  so,  it  appearing  that  he  had  not  disposed  of  any  part  of 
it  at  any  time  with  a  view  to  the  future  benefit  of  himself  or 
of  his  family,  or  with  intent  to  defraud  his  creditors,  and 
which  he  was  obliged  to  declare  on  oath  that  he  had  not,  if 
the  court  required  it,  which  in  practice  it  invariably  did. 
The  act  precluded  no  debtor  after  three  months'  imprison- 
ment on  final  process  from  the  benefit  of  the  act,  unless  one 
who  had  disposed  of  his  property  for  the  future  benefit  of 
himself  or  his  family,  or  with  an  intent  to  defraud  his  credi- 
tors, and  in  this  respect,  but  in  this  alone,  distinguished  the 
honest  but  unfortunate  debtor  from  one  who  had  fraudu- 
lently sought  to  evade  the  payment  of  his  debts  by  dishon- 
estly making  away  with  his  property.  The  provision  of  the 
act  that  the  court  should  be  satisfied  that  "  the  proceedings 
on  the  part  of  the  prisoner  were  just  and  fair,''  meant  that  it 
should  be  satisfied  that  his  proceedings  in  this  respect  (that 
is,  in  respect  to  his  property)  had  been  just  and  fair;  where- 
upon, by  the  language  which  follows,  the  court  was  then 
immediately  to  order  the  estate  contained  in  the  account 
presented  by  the  petition,  or  so  much  of  it  as  might  be  suf- 
ficient to  satisfy  the  creditor,  to  be  assigned  in  the  manner 
provided  by  the  act,  which  when  done  the  prisoner  was  to  be 
discharged  by  the  court  from  custody.  The  act  further  pro- 
vided that  if  the  creditor  should  not  be  satisfied  with  the  pris- 
oner's oath,  and  desired  further  time  to  inform  himself,  that 
a  future  day  should  be  assigned  for  the  hearing  of  the  par- 
ties, and  unless  the  creditor  should  then  be  able  to  satisfy 
the  court  that  the  proceedings  on  the  part  of  the  prisoner 
were  not  just  and  fair,  the  assignment  should  be  ordered, 
and  the  prisoner  discharged. 

This  act  of  1801  was  again  modified  by  the  act  of  April 
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9th,  1813  (1  Rev.  Laws  of  1813,  348),  and  incorporated  with 
further  modifications  in  the  Revised  Statutes  ;  but  none  of 
those  modifications  affect  in  any  way  the  purpose  of  the  act 
as  respects  the  proceedings,  which  were  required  to  be  just 
and  fair;  the  Revised  Statutes  providing  a  further  means  of 
testing  the  truth  of  the  affidavit  which  the  prisoner  is  re- 
quired to  make,  by  allowing  the  court  to  examine  the  pris- 
oner himself,  his  wife,  or  any  other  person  on  oath,  on  the  day 
appointed  for  hearing  and  determining,  in  a  summary  way, 
the  proof  and  allegations  of  the  parties. 

I  have  had  a  great  deal  of  experience  in  applications  of 
this  kind.  Innumerable  petitions  have  been  made  to  this 
court  during  the  time  that  I  have  been  in  it  for  the  discharge 
of  persons  from  imprisonment  in  custody  upon  final  process  ; 
and  the  construction  uniformly  given,  over  a  long  number 
of  years,  by  myself  and  my  colleagues  has  been  that  what  is 
required  is,  that  the  proceedings  of  the  debtor  have  been  just 
and  fair  in  respect  to  the  matters  that  he  is  required  to 
swear  to  in  the  affidavit,  upon  presenting  his  petition  ;  that 
they  relate  to  the  inquiry  whether  he  has  made  any  such 
disposition  of  his  property  as  in  the  affidavit  he  is  obliged 
to  swtar  that  he  has  not ;  or,  in  other  words,  whether  the 
judge  is  satisfied  that  the  statement  made  in  his  affidavit  is 
true,  in  respect  to  which  the  fullest  inquiry  may  be  made  by 
the  oral  examination  of  the  prisoner  under  oath,  as  well  as 
the  examination  of  his  wife,  or  of  any  witnesses  which  the 
creditor  has  to  offer. 

This  is  the  construction  given  to  the  statute  in  The 
People  v.  White  (14  How.  Pr.  500),  in  which  Judge  E.  Dar- 
win Smith  says,  as  I  have  repeatedly  said  in  these  cases, 
that  the  affidavit  which  the  prisoner  is  required  to  make  is 
a  key  to  the  meaning  of  the  words  that  the  judge  is  to  be 
satisfied  that  the  proceedings  on  the  part  of  the  prisoner 
have  been  just  and  fair  ;  that  it  must  appear,  as  Judge  Smith 
says,  "  that  the  affidavit  is  true  in  its  letter  and  spirit,  or  the 
proceedings  of  the  applicant  cannot  be  just  and  fair,  within 
the  sense  and  meaning  and  true  intent  of  the  statute."  The 

o 

}-  difference  in   the  construction  of  the  .statute,  until  the 
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recent  decision  in  the  Matter  of  Roberts  at  the  special  term 
(ante,  p.  95),  referred  to  in  the  respondent's  points,  is  that 
Judge  Smith,  in  the  case  above  referred  to,  and  Judge  Ill- 
s'raham,  in  the  dissenting  opinion  In  the  Matter  of  Watson 
(2  E.  D.  Smith,  429),  said  that  nothing  in  the  shape  of  prop- 
erty or  interest  in  property,  legal  or  equitable,  existing  at  the 
time  of  the  application,  shall  be  kept  back  or  withheld  from 
creditors  ;  that  this  is  the  condition  upon  which  the  law 
interposes  to  discharge  the  debtor  from  imprisonment,  a 
construction  in  which  Judge  Woodruff  and  mvself  did  not 

O  v 

concur,  as.  in  our  opinion,  it  was  engrafting  upon  the  affi- 
davit what  was  not  contained  in  it,  and  that  any  disposition 
by  the  debtor  of  his  property,  made  with  the  intent  to  de- 
fraud existing  creditors,  was  what  the  affidavit  meant ;  and 
that  the  statute  intended  that  any  such  disposition  on  the 
part  of  the  debtor,  or  any  disposal  of  his  propert}r  for  the 
future  benefit  of  himself  or  family,  after  his  application  pre- 
cluded him  from  the  benefit  of  the  act;  a  construction  which 
lias  since  been  sustained  in  The  Matter  of  Brady  (8  Hun, 
437),  which  was  affirmed  by  the  Court  of  Appeals  (G9  N.  Y. 
215)  :  and  these  cases,  I  think,  may  be  relied  upon  as  sus- 
taining the  view  that  his  proceedings  are  not  just  and  fair, 
where  it  appears  that  he  has  done  any  of  the  acts  which,  by 
the  affidavit,  he  swears  he  has  not  done  :  the  sole  object  of 
the  statute,  as  stated  by  Judge  Earl,  who  delivered  the  opin- 
ion of  the  Court  of  Appeals,  being  the  discharge  of  honest 
debtors  who  made  an  honest  and  full  surrender  of  all  their 
property  for  the  benefit  of  all  their  creditors.  This  is,  as  I 
have  always  held,  the  full  scope  and  intent  of  this  act,  from 
its  first  incorporation  in  the  statutes,  and  in  its  several  modi- 
fications in  1801,  1830,  and  in  the  Revised  Statutes;  and 
there  is  nothing  in  any  of  its  provisions  which,  in  my  opin- 
ion, would  authorize  holding  that  a  debtor  cannot  be  dis- 
charged because  he  made  a  false  or  fraudulent  representa- 
tion as  to  the  solvency  of  a  person  to  whom  credit  was  given 
by  the  person  who  has  recovered  a  judgment  for  damages 
against  the  prisoner  for  the  injury  thus  sustained  ;  nor  is 
the  fact  that  he  applied  for  his  discharge  as  a  bankrupt  any 
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such  disposition  of  the  property  as  is  contemplated  by  the 
act,  for  such  an  application  is  not  a  disposition  of  property 
for  the  future  benefit  of  himself  or  family,  or  to  defraud 
creditors,  for  whatever  property  he  possesses  under  such  a 
proceeding  goes  to  his  creditors  ;  in  addition  to  which  there 
is  the  fact  that  he  had  no  property  to  pnss  under  his  assign- 
ment in  bankruptcy,  and  the  only  effect  of  his  application 
would  be  to  discharge  him  from  his  debts. 

I  think,  for  these  reasons,  that  the  order  below  should  be 
reversed,  that  the.  defendant  may  be  at  liberty  to  renew  his 
application  for  his  discharge  from  custody. 

LARREMORE,  J.,  concurred. 

JOSEPH  F.  DALY,  J.,  dissented,  for  the  reasons  stated 
in  The  Matter  of  Roberts  (ante,  p.  95)  and  Matter  of  Fink 
(Superior  Ct.  February,  1880). 

Order  reversed. 
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ACCOUNT  STATED. 

1.  Where  an  accounting  is  had  be- 
tween tvvo  persons,  embracing  all 
the  items  of  a  particular  transac- 
tion, and  a  balance  is  settled  upon 
as  the  sum  in  which  one  is  in- 
debted to  the  other  in  that  trans- 
action, but  the  debtor  refuses  to 
make  the  payment  unless  the  cred- 
itor executes  a  release  embracing 
other  disputed  matters,  the  ac- 
counting is  so  far  conclusive 
against  the  debtor  in  an  action  af- 
terwards brought  against  him  to 
recover  the  amount  due  in  that 
transaction,  as  to  throw  upon  him 
the  onus  of  establishing  error  or 
mistake  in  the  account  as  settled. 
White  v.  Whiting,  23 


ACTION. 

.  One  who  has  performed  labor  and 
furnished  material  in  building  a 
bulkhead  upon  the  land  of  another 
is  not  estopped  from  bringing  an 
action  to  recover  the  value  of  the 
labor  and  material  by  the  fact  that 
he  had  previously  brought  an  ac- 
tion against  the  same  party  to  re- 
cover an  undivided  one-half  inter- 
est in  the  bulkhead  and  land  on 
which  it  was  built,  on  an  oral  con- 
tract providing  for  payment  in 
that  manner,  it  appearing  that  the 
action  was  erroneously  brought, 
the  parties  having  subsequently 
agreed  to  waive  the  oral  agreement 
for  that  mode  of  payment.  The 
second  action  in  such  a  case  is  not 
within  the  rule  that  where  a  party 
has,  upon  the  same  state  of  facts, 
two  inconsistent  remedies,  and  re- 


sorts to  one  with  a  fui.  knowledge 
of  his  right,  is  therefore  cut  off 
from  resorting  to  the  other.  White 
v.  Whitiny,  23 

3.  Whether  or  not  a  plaintiff  should 
be  allowed  to  prosecute  in  forma 
pauperis  is  discretionary  with  the 
court.     Alexander  v.  Meyers,    112 

4.  Leave  to  so  prosecute  will  be  de- 
nied where  the  action  is  upon   a 
tort  committed  in  another  State, 
of  which  both  plaintiff  and  defend- 
ant are  residents,  and  there  is  un- 
reasonable delay  in  presenting  the 
application.  ib. 

5.  Equitable  actions,   e.    g.,  actions 
for  the  foreclosure   of  mortgages 
on  real  estate,  could  not  be  consol- 
idated under  the  Revised  Statutes 
or   the   old   Code,  and  under  the 
new  Code  the   rule  is  the    same. 
Lockwo.od  v.  Fox,  127 

6.  A  motion  to   consolidate -suits  is 
made  too  late  when  it  is  not  made 
until  the  trial.   The  Eleventh  Ward 
Savings  Hank  v.  Hay,  328 

7.  The  guardian  to  whom  the  bond 
of   a  previous  guardian   has  been 
assigned  by  order  oithe  surrogate, 
for  the  purpose  of  bringing  action 
against    a    surety,   is   the   proper 
plaintiff  in  such  action.     In  such 
a   case  the   provisions  of.  2  K.  S. 
152,  §  9.  requiring  certain  actions 
to  be  in  the  name  of.  the  ward  by 
the^guardian  do  not  apply.  Beams 
\ ,  tiould,  384 


ALIMONY. 
See.  DIVORCE,.!.. 
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AMENDMENT. 

1.  The  court  has  power  on  the  trial 
to    allow  an    amendment  of  the 
complaint  by  striking  out  an  ad- 
mission   therein   contained,   even 
although  the  defendant  has  in  his 
answer  accepted   such   admission 
and  used  it  as  one  of  the  material 
facts  upon  which  to  found  a  coun- 
ter-claim.   Conway  v.  The  Mayor, 
Aldermen  and  Commonalty  of  the 
City  of  New  York,  306 

2.  In  case  such  an  amendment  is  al- 
lowed, it  is  proper  lor  the  court  to 
order  the  trial  to  proceed  on  the 
pleadings   as   amended   when  the 
defendant  does  not  claim  to  be  sur- 
prised or  unprepared  to  proceed, 
nor  ask  for  time  to  answer  the 
amended  pleading.  ib. 

3.  The  plaintiff  procured  certain  per- 
sonal property  to  be  seized  under  a 
requisition  for  that  purpose  issued 
in  the  action,  and  the  defendant, 
o;i  giving  the  Usual  undertaking 
for  that  purpose,  procured  it  to  be 
returned  to  him.    In  his  complaint 
in  the  action  the  plaintiff  demand- 
ed damages  for  the  taking  of  the 
property,  but  did   not  demand  a 
return  of  it,  and  on  a  trial  had  a 
verdict  on  which  was   entered  a 
judgment    for    the  damages   and 
costs,  but  not  awarding  a  return  of 
the  property.     In   a  suit   against 
the  sureties   on  the  undertaking 
given  by  the  defendant,  the  plain- 
tiff was  defeated   on  the  ground 
that  the  sureties  were  liable  only 
in  case  "  delivery  of  the  property 
should  be  adjudged,"  and  that  no 
such  judgment  had   been   made. 
On  a  motion  t©  amend  the  judg- 
ment and  proceedings  in  the  first 
suit,— Held,  that  under  §  723  of 
the  Code  of  Procedure  the  court 
had  power,  and  it  was  proper,  on 
suitable  terms,  to  vacate  and  set 
aside  the  judgment,  and  allow  the 
plaintiff  to  amend  his  complaint, 
so  as  to  make   it  one  containing 
appropriate  allegations  and  a  de- 
mand for  a  return  of  the  property 
claimed  in  the  complaint,  and  in 
case  a  return  could   not  be  had, 
judgment  for  the   value  thereof, 
and  damages  for  the  detention  of 
the    same.     Jayyar   v.    Cunnitw- 
ham,  511 


See  DECEIT,  1. 

DISTRICT  COURT,  5,  6,  7. 

APPEAL. 

1.  Where  the  evidence  upon  a  ques- 
tion of  fact  is  conflicting  or  so  un- 
certain as  to  admit  of  being  inter- 
preted  differently,  the  finding  of 
the  jury  upon  such  question  will, 
upon  appeal,  be  regarded  as  final. 
Kelly  v.  Sheehy,  29 

2.  A  verdict  will  not  be  set  aside  on 
the  affidavit  of  a  juryman  that  the 
jury,  under  a  mistaken  view  of  the 
facts  of  the  case,  had  made  an  er- 
ror of  computation  in  arriving  at 
the  amount  of  such  verdict.        ib. 

3.  It  will  be   assumed  by  the  court 
upon  appeal  that  exceptions  taken 
at  the  trial  and  not  discussed  upon 
the  appeal,  or  placed  upon  the  ap- 
pellant's points,  are  conceded  by 
the  latter  to  be  untenable.     Blaut 
v.  Gabler,  48 

4.  Under  the  provisions  of  the  Code 
that  on  appeal  from  justices'  judg- 
ments the  court  "  shall  give  judg- 
ment according  to  the  justice  of 
the  case  without  regard  to  techni- 
cal errors  which  do  not  affect  the 
merits,"  a  justice's  judgment,  or 
one  where  rendered  on  the  verdict 
of  a  jury,  will  not  be  reversed  for 
error  in  the  admission  or  exclu- 
sion of  evidence,  if  upon  the  whole 
case,  as  it  app-ars  upon  the  return, 
the  court  is  satisfied  the  judgment 
is  right  and  that  no  injustice  has 
been  done  ;  but  this  does  not  apply 
to  the  Marine  Court,  since  author- 
ity was  given  to  that  court,  and 
upon  appeal  from  it  to  grant  new 
trials.     Crook  v.  Harper,  5.J 

5.  An  order  of  interpleader  made  by 
the  general   term  of   the   Marine 
Court,  substituting  another  party 
in  place  of  defendant  and  relieving 
the  latter  from  all  liability  in  the 
action,  is  a  final  determination,  as 
it  puts  an  end  to  the  action  brought 
and    substitutes    another    in     its 
place,  and  is  therefore  appealable 
to  this  court.     Lynch  v.  8t.  John, 

142 

6.  It  is  the  duty  of  the  general  term, 
upon  an  appeal  from  a  judgment 
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entered  upon  the  report  of  a  rff- 
eree,  or  the  decision  of  a  single 
judge,  to  examine  the  evidence 
and  determine  the  facts  for  itself 
whenever  it  is  requested  to  do  so, 
and  this  duty  is  imposed  whether 
or  not  exceptions  have  been  taken 
to  findings  of  fact.  Robertson  v. 

153 


7.  Upon  an  appeal  to  this  court  from 
an  order  of  the  general  term  of  the 
Marine  Court  of  the  city  of  New 
York  granting  a  new  trial,  on  the 
ground  that  the  verdict  was  against 
the  weight  of  evidence,  this  court 
will  refuse  to  weigh  the  evidence 
again,  and  will  either  dismiss  the 
appeal  or  render  judgment  abso- 
lute against  the  appellant  unless 
the  uncontradicted  evidence  shows 
that  he  is  entitled  to  a  judgment 
in  his  favor.     McEteern  \.  Little, 

167 

8.  In  a  case  where  the  return  showed 
that  there  were  errors  on  the  trial 
for  which  the  general  term  of  the 
Marine  Court  might  properly  have 
reversed  the  judgment  and  ordered 
a  new  trial,  and  it  also  appeared 
that  such  general  term  might  have 
reversed  the  judgment  and  ordered 
a  new  trial  for  errors  of  fact  and 
not  for  errors  of  law,  the  general 
term  of  this  court,  instead  of  or- 
dering judgment  absolute  against 
the  appellant,  dismissed  the  ap- 
peal and  remitted  the  appellant  to 
a  new  trial.  ib. 

9.  Exceptions  to  the  charge  of  the 
court,  taken,  by  consent  of  the  re- 
spondent, after  the  trial,  are  not 
available  on  appeal  where  the  er- 
rors excepted  to  were  not  brought 
to  the  attention  of  the  court  and 
correction    requested    before    the 
verdict  was  rendered.     Koster  v. 
Noonan,  ,    231 

10.  Upon  appeal  from  a  judgment 
on  a  verdict  of  damages  for  negli- 
gence, the  court  will  not,  for  the 
purpose    of    sustaining  the  judg- 
ment, consider  facts  appearing  in 
the  case,  but  which  at  the  opening 
of    the  trial   were  disclaimed   by 
plaintiff  as  a  ground  of  recovery. 
Fuc/w  v.  Schmidt,  317 

11.  Before  the  judge  charged    the 


jury,  defendant's  counsel  handed 
up  nine  propositions  with  request 
that  they  be  charged.  At  the  con- 
clusion of  the  charge,  which  in- 
cluded some  of  the  propositions 
but  not  others,  the  counsel  stated 
that  he  had  no  exception  to  take 
to  it,  but  afterwards  stated  that 
he  excepted  "  severally  to  the 
court's  not  charging  the  specific 
requests  before  asked."  Held,  that 
exceptions  so  taken  were  unavail- 
able on  appeal,  it  being  the  duty 
of  the  counsel  to  call  the  judge's 
attention  to  the  specific  request 
not  charged,  and  if  it  was  refused 
to  then  take  the  exception.  O 'Don- 
mil  v.  N.  Y.  &  H.  B.  It.  Co.,  4  9 

12.  An  exception   taken  to  the  re- 
fusal of  the  trial  judge  to  dismiss 
the  complaint  at  the  close  of  the 
evidence  does  not  raise,  upon  ap- 
peal, any  question  as  to  the  effect 
upon  the  jury  of  any  remarks  made 
by  the  judge  in  announcing  such 
refusal.  ib. 

13.  An  order  of  the  general  term  of 
the  Marine  Court  reversing  an  or- 
der of  the  special   term   of   that 
court    granting    a  new  trial   and 
ordering  a  judgment  on  the  verdict 
is  a  final  determination,  and  the 
judgment  entered  on  it  is  in  effect 
the  judgment  of  the  general  term 
of  the  Marine  Court,  and  an  ap- 
peal from  it  can  be  taken  to  the 
general  term  of  this  court.     _>/>/•- 
ceron  v.  Fowler,  536 

14.  In    a    suit    in    equity  it    is   no 
ground  for  revei-sal  of  a  judgment 
that  it  gives  relief  not  prayed  for 
in  the  complaint,  if  the  relief  is 
such  as  the  plaintiff  is  entitled  to 
upon    the   evidence.     Buswell  v. 
Lincks,  518 

15.  The  general  term  of  this  court 
cannot    review,   on    questions    of 
fact,   the   orders    of    the    general 
term  of  the  Marine  Court,  grant- 
ing or  refusing  new  trials  in  actions 
tried   before   the   court   or  before 
referees.     Under  the  present  stat- 
utes  regulating  appeals  from  the 
Marine  Court  to  this   court,  tin; 
power  of  the  court  in  this  respect, 
is  the  same  as  was  the  power  of 
the  Court  of  Appeals   on   appeal 
from  the  general  term  of  the  Jy.i- 
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preme  Court  prior  to  the  amend- 
ments to  §§  268  and  272  of  the 
(old)  Code  of  Procedure  in  1800, 
and  the  decisions  as  to  the  power 
of  the  Court  of  Appeals  in  that 
respect  at  that  time  are  applicable. 
Farley  v.  Lyddy,  514 

16.  Where,  therefore,  in  an  action  in 
the   Marine  Court,  tried  before  a 
referee,   the    complaint   was    dis- 
missed on  the  merits,  and  on  ap- 
peal the  general  term  of  the  Ma- 
rine Court  refused  to  grant  a  new 
trial, — Held,  that  on  appeal  to  the 
general  term  here  the  court  could 
not  examine  the  evidence  before 
the  referee,  except  for  the  purpose 
of  ascertaining   whether    he  had 
any    competent    evidence    before 
him  on  which  he  could  have  found 
for  the  defendant.  ib. 

17.  On  appeal  from  an  order  grant- 
ing a  new  trial,  the  revisory  juris- 
diction of  the  appellate  tribunal  is 
not  limited  to  a  renew  only  of  the 
grounds  upon  which  the  court  be- 
low ordered  a  now  trial,  but  the 
order  will  he  sustained  if  it  ought 
to  have  been  granted  on  any  of  the 
grounds   upon  which   the  motion 
.for  it  was  made.    Morse  v.  SJierrill 

(63  Barb.  21)  and  Tinson  v.  Welsh 
(51  N.  Y.  244)  on  this  point  dis- 
tinguished. Clark  v.  Mechanics', 
&c.,  Bank,  481 

See  DISTRICT  COURT,  6. 
ARREST. 

1.  Where  upon  a  motion  to  vacate 
an  order  of  arrest  the  proceedings 
of  the  board  of  trustees  of  a  pri- 
vate  corporation    were   material, 
and  the  sworn  official  records  of 
the  trustees'  meetings  were  intro- 
duced hy  the  defendant  and  were 
attacked  by  the  plaintiff  by  his  own 
unsupported   affidavit,   as  having 
heen    fabricated    and    falsified, — 
Held,  that  however  strongly  the 
plaintiff's  evidence  on  this  point 
might  be  supported  on  a  trial  of 
the  issues,  the  court,  upon  a  mo- 
tion to  vacate  the  order  of  arrest, 
were  bound  to  rely  upon  the  sworn 
official  records.     JDixon  v.  Beach, 

284 

2.  Where  the    plaintiff,   being    the 
owner  of  certain  corporate  stock, 


had  executed  an  assignment  of 
such  stock  to  the  corporation,  to- 
gether with  a  power  of  attorney  to 
the  president  thereof  to  make  all 
necessary  transfers  on  the  com- 
pany's books,  and  the  defendant  as 
such  president  made  endorsements 
on  the  plaintiff's  certificate  of 
stock  which  was  in  the  possession 
of  the  company,  for  the  purpose  of 
effecting  such  transfer,  and  the 
plaintiff  subsequently  sued  the  de- 
fendant for  the  conversion  of  such 
stock,  and  on  a  motion  to  vacate 
an  order  of  arrest  which  he  had 
obtained  admitted  that  he  had  ex- 
ecuted the  assignment  and  power 
of  attorney,  and  that  he  had  hast- 
ily glanced  over  it  before  execut- 
ing it,  and  had  then  had  full  op- 
portunity for  examining  it,  but  al- 
leged that  false  representations 
had  been  made  to  him  as  to  the 
contents  thereof  :  held,  that  upon 
the  motion  to  vacate  an  order  of 
arrest  the  plaintiff  must  he  held 
bound  by  written  agreements  sign- 
ed by  him  after  full  opportunity 
for  examination,  and  that  as  these 
papers  showed  that  the  acts  of  the 
defendant  iu  regard  to  the  stock 
certificates  had  been  only  accord- 
ing to  the  authority  given  him  by 
the  plaintiff  that  the  order  of  ar- 
rest should  be  vacated.  ib. 

See  DISTRICT  COURT,  1,  2. 
IMPRISONED  DEBTORS. 

ASSESSMENT. 

1.  An  order  of  the  Supreme  Court 
in  a  proceeding  for  that  purpose 
vacating  an  assessment  on  a  lot  in 
the   city  of    New   York,   on    the 
ground   that   the   assessment  was 
illegal  and  void,  on  account  of  the 
failure  to  observe  certain  statutory 
prerequisites,  does   not  affect  the 
assessment  as  to  any  lots  except 
thos%    mentioned    in     the    order. 
Wilkes  v.   Mayor,    <tc.,   of   New 
York,  407 

2.  Nor  can  the  owner  of  another  lot 
upon  which  such  assessment  has 
heen  laid,  and  who  has  paid  to  the 
city  the  sum  against  his  lot  under 
such  assessment,  recover  it  back 
from  the  city  simply  on  the  ground 
that  the  facts  in  said  action  are  the 
same  as  adjudicated  upon  in  said 
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order,  except  as  to  the  identity  of 


lots. 


ib. 


ASSIGNMENT     FOR     BENEFIT 
OF  CREDITORS. 

1.  The  court  has  power,  upon  the 
petition   of   a   person    hai'ing    an 
equitable  claim  to  a  fund  held  by 
a  third  person,  which  fund  is  also 
claimed  as  a  portion  of  an  estate 
assigned  for  the  benefit  of    cred- 
itors, to  order  the  assignee  to  con- 
sent to  the  payment  by  the  third 
person  of  the  fund   to   the   peti- 
tioner.    Matter  of  Banner,         75 

2.  In  respect  to  estates  assigned  for 
the  benefit  of  creditors,  and  any 
matters     involved     therein,     this 
court  may,  under  the  General  As- 
signment Act  of  1877,  exercise  all 
the  powers  of  a  court  of  equity. 

ib. 

3.  Where  a  debtor  has  made  a  gen- 
eral assignment  for  the  benefit  of 
his  creditors,   and  afterwards,"  in 
bankruptcy   proceedings,    a    reso- 
lution for  a  composition  under  the 
amendment  to  the  Bankrupt  Act 
contained  in  §  17  of  the  act  of  Con- 
gress, approved  June  22d,  1S74,  is 
duly  passed,  and  such  resolution 
provides  for  the  acceptance  by  the 
creditors,  by  way  of  composition, 
of  the  notes  of  the  debtor,  endors- 
ed by  a  third  person,  for  a  certain 
percentage    of    their    claims,   the 
composition  does  not  become  ef- 
fectual until  the  notes   are   paid, 
and,   although   the   creditors  who 
have  taken  their  notes  under  the 
resolution  have  consented  that  the 
assignee  should  reassign  the  prop- 
erty coming  to   him  under  the  as- 
signment   to    the    assignor,    this 
court  will  not  authorize  him  so  to 
do,  but  will  compel  him,  on  the  ap- 
plication  of   a  creditor,   to   file  a 
bond,  as  assignee,  if  he  have  not 
already  done  so.     Matter  of  Leip- 
zi'jcr,  78 

4.  An   assignee  under  the   General 
Assignment  Act  of   1877,   has  no 
authority  to  compromise  debts  ow- 
ing the  estate,  nor  can   such  au- 
thority, in  general  terms,  be  given 
him   by   the  county  judge.      The 
facts  in  each  case  where  a  com- 
promise is  deemed  by  the  assignee 


proper,  should  be  presented  to  the 
county  judge,  who  alone  can  de- 
termine whether  or  not  the  debt 
shall  be  compromised,  and  upon 
what  terms  a  compromise  shall  b« 
made.  The  judge  cannot  make  a 
general  order  allowing  the  assignee 
to  compound  such  claims  as  lie 
may  think  proper  to  compound. 
Matter  of  Ransom,  8.» 

5.  Under  the  General  Assignment 
Act  of  1877,  all  the  creditors  whose 
names  appear  in  the  schedules  <>f 
the  assignor  with  the  proper  state- 
ment of  their  claims,  and  whose 
claims  are  not  contested,  are  en- 
titled to  their  dividends  from  the 
assigned  estate,  even  though  their 
claims  are  not  presented  to  the  as- 
signee after  advertisement.  Mat- 
ter of  Currier.  11'.) 

C.  The  former  rule  in  equity  cutting 
off  from  a  dividend  such  creditors 
as  did  not  appear  after  advertise- 
ment and  prove  their  claims  before 
a  referee  appointed  in  a  suit  for  an 
accounting  and  settlement  of  tin: 
estate,  as  laid  down  in  Kerr  v. 
lilodf/ett  (48  N.  Y.  62)  :  liel<L  not 
applicable  under  the  General  As- 
signment Act.  ib. 

7.  In  proceedings  under  the  General 
Assignment   Acts    (L.  1877,  chap. 
4(56,   §  26  ;  L.   1878,  chap.   318.    § 
26),  neither  costs  nor  counsel  fees, 
payable  out  of  the  assigned  estate, 
can   be   allowed   to   parties  other 
than  the  assignee.  ib. 

8.  The  stipulation   of  council   as  t» 
the  compensation  to  be  allowed  a 
referee  appointed  in  such  proceed- 
ings is  not  binding  upon  the  court, 
as  it  does  not  come  within  §  313  of 
the  Code  of  Procedure,  which  iv- 
fers  to  civil  actions  only  :  and   a 
greater  allowance  than  $o  for  each 
sitting  and  §3  for  each  adjourn- 
ment in  an  ordinary  reference  to 
pass  an  assignee's  account. —  II' I  !, 
to  be  unreasonable  and  disallowed, 
notwithstanding  a  stipulation  al- 
lowing a  larger  sum.  ib. 

9.  Under   the   General   Assignment 
Act  of  1877,  if  no  inventory  is  tiled 
within  thirty  days,  as  required  by 
the  act,  the  assignment  is  void  not 
only    as    to   creditors,   but  as    be- 
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tween  the  parties,  and  no  proceed- 
ings either  under  the  General  As- 
signment Act  of  1877  or  that  of 
1878,  for  the  removal  of  the  person 
named  in  such  assignment  as  as- 
signee, or  for  an  accounting  by 
him,  can  be  maintained.  Matter 
of  Leahy,  124 

10.  Where  the  creditors  of  one  who 
had  made  a  general  assignment  for 
the  benefit  of  his  creditors  signed 
a  composition  deed  releasing  him 
on    payment    of    twenty-five    per 
cent,    of  their  respective   claims, 
and  in  the  composition  deed  con- 
sented that  upon  the  execution  and 
delivery  of  the  composition  deed 
the  assignee  might  reassign  to  the 
assignor,  and  also  ratified  and  con- 
firmed all  the  acts  and  proceedings 
of    the    assignee,    and    consented 
that  lie  be  relieved  and  discharged 
of  his  trust  and  from  all  liability 
as  assignee  ;  that  his  bond  be  can- 
celled and  the  sureties  thereon  re- 
lieved from  further  liability,  and 
that   an  order  for    that    purpose 
might  be  made  by  any  judge  of 
this  court  without  notice  :    held, 
that  this  was  not  a  consent  to  a 
discharge  of  the  assignee  without 
an  accounting  ;  and  that  the  court 
would  require  an  accounting  to  be 
had  ;  and  that  an  ex  parte  order 
procured  by  the  assignee,  discharg- 
ing him  without  such  accounting, 
was  properly  vacated  on  the  ap- 
plication of  a  creditor  who  had  not 
consented  to  the  entry  of  the  order. 
Matter  of  Horsfall,  190 

11.  Where,   shortly  before    making 
an  assignment  for  the  benefit  of 
his  creditors,  the  assignor  had  al- 
lowed a  judgment  by  default  to  be 
entered  against  him,  under  which 
his  stock  of  goods   in  trade  had 
been  levied  on  and  sold,  and  the 
facts   and    circumstances    of    the 
transactions  tended  to  show  that 
the  claim  sued  on  was  fictitious, 
and  that  it  was  done  for  the  pur- 
pose  of    defrauding     the    actual 
creditors  of  the  assignor,  the  court 
allowed  the  assignee  to  bring  suit 
for  the  recovery  of  the  property, 
but   refused   to  allow  him  to  ex- 
amine, under  the  provisions  of  the 
General  Assignment  Act,  the  per- 
sons  who  were    alleged   to   have 
taken  part  in  or  have  knowledge 


of  the  scheme.    Matter  of  Bur- 
nett, 363 

ASSIGNOR  AND  ASSIGNEE. 

1.  The  assignment  of  the  right  ac- 
quired by  contract  to  tbe  use  of  a 
patented  machine,  enjoyed  upon 
the  condition  of  paying  a  stipulated 
sum  annually,  or  what  is  known 
as  a  royalty,  is  analogous  to  the  as- 
signment of  a  lease  by  the  lessee, 
and   the  rules  of  law  in  relation 
thereto   are  applicable.     Wilde  v. 
Smith,  196 

2.  Where  the  plaintiff  sold  a  patent- 
ed machine  and  granted  the  right 
to  use  it  on  condition  of  the  pay- 
ment of  a  certain  royalty,  and  tbe 
grant  contained  a  proviso  that  the 
grantee   should  not  grant  to  any 
other  the  right  to  use  such  ma- 
chine without  the   previous   con- 
sent,   in  writing,   of   the  grantor, 
and  the  grantee  subsequently  as- 
signed such  right  without  obtain- 
ing the   consent  of    the  grantor, 
who  thereafter  accepted  the  royal- 
ty from  the  assignee  :  held,  that  if 
the  proviso  were  a  condition  that 
the  acceptance  of  the  royalty  was 
a  waiver  of  it,  and   if  it  Avere  a 
covenant  that  it  did  not  affect  the 
assignment,  as  the  remedy  for  a 
breach  of  the  covenant  was  an  ac- 
tion for  damages.  ib. 

3.  As  to  whether  there  is,  between 
the  grantor  of  the  right  to  use  a 
patented  invention  upon  the  pay- 
ment   of    a    royalty,   and  one   to 
whom  the  right  is  afterwards  as- 
signed by  such  grantee,  the  privity 
which  there  is  in  the  case  of  realty 
between  the  lessor  and  an  assignee 
of  the  lessee,  so  that  the  grantor 
could  recover  the  royalty  from  the 
assignee  by  action, — Quvere.       H>. 

4.  Where  the  gran  tor  notified  the  as- 
signee that  the  royalty  on  the  ma- 
chine owned  by  the  grantee  was 
due,  and  requested  the  assignee  to 
pay  it. — Ifeld,  sufficient  to  show 
that  the  grantor  knew  that  the  as- 
signee was  using  the  machine,  and 
that  he  was  the  person  on  whom 
demand    of    payment    should   be 
made.  if>- 

5.  Where  the  grantor  accepted   the 
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payment  of  the  royalty  from  the 
assignee, — Held,  that  this  raised  a 
presumption  that  the  grantor  knew 
of  the  assignment,  and  that  his 
consent  thereto  had  been  given  or 
waived,  and  that  the  burden  of 
proof  was  upon  him  to  show  the 
contrary.  ib. 

0.  When  the  assignee  notified  the 
grantee  of  his  intention  to  termi- 
nate the  license,  and  inquired 
what  price  the  grantor  would  give 
for  the  machine,  and  the  grantor 
replied  that  he  would  not  purchase 
the  machine,  bnt  suggested  the 
names  of  two  persons  as  probable 
purchasers,  and  the  assignee  there- 
upon sold  the  machine  to  one  of 
such  persons,  and  notified  the 
grantor  of  the  sale,  and  he  waited 
for  two  years  and  then  sued  the 
original  grantee  for  the  royalty  for 
such  two  years,  —  Held,  that  he 
could  not  recover.  ib. 


ATTACHMENT. 

1.  When  a  sheriff,  under  a  warrant 
of  attachment,  seizes  property  in 
the  possession  of  and  owned  by  a 
person  other  than  the  one  against 
whose  property  the  warrant  is  is- 
sued, he  is  liable  in  an  action  of 
replevin  to  such  person.     Ueutsch 
v.  lieilly,  132 

2.  The   sheriff    cannot    defend    his 
seizure  on   the    ground   that    the 
property  has  been  conveyed  to  the 
claimant  by  the  defendant  in  the 
attachment  suit  with  intent  to  de- 
fraud his  creditors,  since  the  plain- 
tiff in    the   attachment   suit,  not 
being  a  judgment  creditor  of  the 
one  making  the  transfer,   cannot 
attack  it  on  that  ground.  ib. 

ATTORNEY  AND  CLIENT. 

1.  The   attorneys   in   a  civil   action 
have  full   authority  to  submit  all 
the  matters  in  controversy  in  it  to 
arbitration.     Til  ton  v.  The  United 
States  Life  Insurance  Co.,  84 

2.  The  lien  of  an  attorney  on  a  judg- 
ment for  costs,  and  his  rights  as 
assignee    of    such   judgment,   are 
subject   to  the  equitable  right  of 
the  party  against  whom  such  judg- 


ment has  been  obtained  to  offset 
against  it  a  judgment  in  his  favor 
against  such  client,  the  assignor. 
Such  offset  will  generally  be  grant- 
ed when  the  client  is  insolvent. 
Sanders  v.  GUlctt,  183 


AUCTIONEER. 

1.  The  plaintiff  sent  to  the  defend- 
ants, who  were  auctioneers,  a  horse 
to  be  sold  by  them  at  auction,  and 
they  advertised  it  for  sale  on  a  cer- 
tain day,  when  the  plaintiff  at- 
tended and  heard  the  horse  put  up 
and  struck  oft'  to  a  bidder  at  $50, 
and  then  departed.  The  defend- 
ants did  not  call  for  the  name  of 
the  bidder,  who  was  not  known  to 
them,  nor  make  any  memorandum 
of  the  sale,  as  by  1  R.  S.  532,  §  20, 
auctioneers  are  required  to  do,  but 
called  upon  the  bidder  to  come  for- 
ward and  settle  or  make  a  deposit. 
The  bidder  did  not  come  forward, 
and  the  defendants  subsequently, 
on  the  same  day,  before  the  sale 
was  ended,  but  after  the  plaintiff 
had  departed,  and  without  any  no- 
tice to  him  that  the  bidder  had  not 
come  forward,  or  that  they  were 
about  to  resell,  put  up  the  horse 
for  sale,  and  sold  it  to  a  purchaser 
for  $37  50.  Held,  that  it  was  the 
duty  of  the  defendants  to  ask  for 
the  name  of  the  person  who  bid 
the  $50,  and  if  no  j-erson  answered 
and  assumed  the  bid  by  giving  his 
name,  or  by  some  indication  by 
which  the  auctioneer  could  recog- 
nize who  made  the  bid  and  have 
the  memorandinn  of  sale  made, 
which  by  statute  must  be  made  at 
the  time  to  bind  the  purchaser,  it 
was  the  duty  of  the  auctioneer  be- 
fore proceeding  any  further  to  put 
up  the  horse  again  for  sale,  so  that 
those  present  might  know  imme- 
diately that  no  one  having  an- 
swered to  the  bid  of  $50  the  horse 
had  not  been  sold,  and  that  the 
bidding  was  still  open,  and  that 
the  defendants,  not  having  done 
so,  could  not  discharge  themselves 
from  liability  to  the  plaintiff  by 
paying,  or  offering  to  pay,  him  the 
lesser  sum  of  $37  50,  for  which 
the  horse  was  sold  on  the  resale, 
but  were  liable  for  the  $50  bid  on 
the  first  sale.  Tuv:n»end  v.  F<m 
Tunnel,  201 
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BAILMENT. 

1.  The  pledger  of  securities  wrong- 
fully pledged  by  the  pledgee  may 
recover  from  the  second  pledgee, 
who  took  the  securities  in  good 
faith,  a  surplus  arising  from  a  sale 
of  such  securities  made  by  the 
second  pledgee  to  satisfy  his  loan, 
which  was  a  larger  sum  than  that 
for  which  the  securities  were  orig- 
inally pledged.  Matter  of  Bon- 
ner,  75 

BANKRUPT  ACT. 

1.  In  a  suit  to  foreclose  a  mortgage 
on  real  estate,  an  order  to  show 
cause  why  a  receiver  of  the  rents 
and  profits  should  not  be  appointed 
and  an  injunction  against  the  col- 
lection of  them  by  the  mortgagor 
until  the  decision  of  the  motion 
was  granted,  and  afterwards  a 
stipulation  was  made  between  the 
attorneys  of  the  mortgagor  and 
mortgagee,  that  the  rent  then  due, 
and  those  that  should  become  due 
prior  to  a  decision  of  the  motion, 
should  be  collected  by  the  attor- 
neys for  the  mortgagor  and  paid 
to  the  receiver,  if  appointed,  but 
otherwise  to  be  held  by  them. 
The  receiver  was  appointed,  and 
the  mortgagor's  attorneys  paid  him 
the  rents  collected  by  them,  and 
on  a  sale  of  the  property  under  a 
decree  in  the  suit  there  was  a  de- 
ficiency greater  than  the  sum  found 
in  the  hands  of  the  receiver  on  his 
accounting.  Within  four  months 
after  the  granting  of  the  order  to 
show  cause,  a  petition  in  bank- 
ruptcy was  filed  against  the  mort- 
gagor, under  which  he  was  ad- 
judged a  bankrupt,  and  a  deed  of 
assignment  made  prior  to  the  ap- 
pointment of  the  receiver.  Held, 
that  the  stipulation  by  the  attor- 
neys of  the  mortgagor  was  not  in 
contravention  of  any  provisions  of 
the  Bankrupt  Act,  and  that  the 
assignee  in  bankruptcy  was  not 
entitled  to  the  money  in  the  hands 
of  the  receiver,  but  that  the  mort- 
gagee was  entitled  to  have  it  paid 
to  him  on  account  of  the  deficiency 
on  the  sale.  Meiys  v.  Rinaldo,  295 


BANKS. 

1.  Where  a  national  bank,  under  the 
provisions  of  the  statute  (U.  S. 
Rev.  Stat.,  §  5143),  reduces  the 
amount  of  its  capital  stock,  it  must 
return  to  the  stockholders  the 
whole  of  the  capital  set  free  by 
such  reduction,  and  cannot  retain 
a  portion  of  it  for  use  as  a  surplus 
fund,  or  for  other  purposes  ;  and 
so  much  of  a  resolution  of  the 
stockholders  providing  for  a  re- 
duction of  the  capital  stock  as 
requires  stockholders  to  relinquish 
a  pro  rata  amount  of  their  shares 
to  correspond  to  the  reduction, 
upon  payment  of  less  than  the 
amount  of  their  interest  in  the 
capital  thus  set  free,  is  illegal  and 
void.  Saeley  v.  N.  Y.  Nat.  Ex- 
change Bank  of  N.  Y.,  400 

BILLS  AND  NOTES. 

1.  The  holder  of  a  note  endorsed 
over  to  him  as  collateral  security 
for  the  payment  of  a  sum  less  than 
the  face  thereof  can  sue  on  the  note 
and  recover  the  face  value  thereof. 
Berenbroick  v.  Stephens,  24U 

See  BANKS,  4,  5,  6. 

2.  A  cashier  of  a  bank,  except  by 
special  instructions  or  established 
usage,   has  no  power  to  compro- 
mise claims  due  to  it.     This  is  a 
power  which  belongs  to  the  board 
of  directors,  and  can  only  be  exer- 
cised by  them  or  persons  to  whom 
they  have  delegated  it.     Chemical 
Nat.  Bank  v.  Kohner,  530 

3.  The  nature  of  the  office  of  cashier 
of  a  bank  and  his  ordinary  powers 
and  duties  considered  and  pointed 
out.  ib. 

4.  A  draft  was  drawn  on  the  defend- 
ant (a  banking  corporation)  which 
was  presented  to  it  and  certified, 
and   subsequently   the   defendant 
was  informed  by  the  drawer  that 
the  draft  (describing  it  by  its  num- 
ber, amount,  and  name  of  payee) 
had  been  sent  by  the  payee  through 
the  mail  and  had  failed  to  reach 
its  destination,  and  that  a  dupli- 
cate had  been  issued  by  the  draw- 
er,  and    the    defendant   was    re- 


INDEX. 


56 


quested  to  stop  payment  of  the 
draft.  Subsequently  the  draft, 
which  had  been  altered  by  increas- 
ing the  amount  and  substituting 
the  name  of  the  plaintiffs  as  pay- 
ees, but  still  bore  its  original 
number,  was  offered  to  the  plain- 
tiffs in  payment  for  certain  United 
States  bonds,  upon  which  the 
plaintiffs  presented  it  at  the  de- 
fendant's office  to  its  paying  teller, 
and  inquired  whether  the  certifica- 
tion was  good,  to  which  he  an- 
swered "yes,"  and  failed  to  notify 
the  plaintiffs  that  the  draft  had 
been  lost  by  the  owner  thereof,  or 
that  payment  had  been  stopped, 
or  give  them  any  other  informa- 
tion in  regard  to  it.  Held,  that 
the  defendant  was  estopped  as 
against  the  plaintiffs  from  denying 
that  the  draft  .was  genuine  in  all 
respects,  and  was  liable  to  them 
for  the  amount  for  which  they  had 
taken  it.  Clews  v.  The  Bank  of 
New  York  National  Banking  As- 
sociation, 47(5 

5.  Where  a  bank  has  received  notice 
that  a  draft  drawn  on  it  has  been 
lost,   and    stoppage    of    payment 
thereof  is  requested,  it  is  bound 
to  give  notice  of  such  facts  to  any 
person  making  inquiries  of   it  in 
regard  to   a   draft   drawn   by  the 
same  person  and  bearing  the  same 
number  as  the  draff,  of  which  pay- 
ment has  been  stopped,  the  name 
of  the  drawer  and   the  number  af- 
fording the  bank  sufficient  means 
to  identify  the  draft.  ib. 

6.  The  paying  teller  of  a  bank  is  the 
proper  person   of  whom  to  make 
inquiries  in  regard  to  the  genuine- 
ness  of   a  draft  purporting  to  be 
drawn  on  it,  and  his  statements  in 
regard  to  the  same,  or  his  failure 
to  give  notice  of  any  facts  known 
to  the  bank  impairing  the  validity 
thereof,  will  bind  the  bank.        ib. 

7.  The  paying  teller  of   a   bank  is 
bound  to  assume  that  when,  in  the 
ordinary  course  of  business,  a  draft 
drawn  on  his  bank  is  presented, 
and  inquiries  made  respecting  the 
certification,  the  party  requesting 
the    information    contemplates   a 
business  transaction  with  the  in- 
strument  in   which  he   will   rely 
upon  the  information  he  receives 
from  the  paying  teller.  ib. 


c 


CASES  CRITICISED. 

Baxter  v.  Smack,  17  How.  Pr.  184, 
as  to  guaranty  of  collection  ;  dis- 
tinguished in 

Schaaf  v.  O'Brien,  IS  I 

Ferguson  v.  Crawford,  70  N.  Y.  25o. 
as  to  jurisdiction  ;  distinguished  in 
Diossy  v.  West,  2!>8 

Hortisber</er  v.  Second  Ave.  B.  li. 
Co.,  2  Abb.  Ct.  of  App.  Dec.  378, 
as  to  negligence  of  infant  ;  exam- 
ined and  not  followed  in 

Casey  v.  The  New  York  Cen- 
tral &  Hudson  River  R.  H. 
Co.,  220 

Williamson  v.  Champlln,  8  Paige, 
70  ;  distinguished  in 

Schaaf  v.  O'Brien,  LSI 


CLAIM  AXD  DELIVERY. 

1.  Personal  property  in'the  custody 
of  the  property-clerk  of  the  police 
department  of    the    city   of   Xew 
York  under   a  public    regulation 
may  be  taken  in  an  action  of  claim 
and  delivery  brought  by  the  right- 
ful owner,  and  the  fact  that  the 
clerk  holds  the  property  in  his  offi- 
cial capacity  does  not  justify  him 
in  disobeying   the   process  of  the 
court.     Property  so  held   by   the 
clerk  may  be  regarded  as  in  the 
custody  of  the  law,  where  the  pos- 
session and  use  of  it  may  be  neces- 
sary to  secure  the  conviction  of  the 
person  charged  with  having  stolen 
it,  but  after  his  conviction  or  ac- 
quittal the  property-clerk  can  have 
no  claim  to  it  as  against  the  right- 
ful owner.    Lynch  v.  St.  John,  142 

2.  In  actions  of  claim  and  delivery  of 
personal  property,  the  court  can- 
not, by  an  order  of  interpleader, 
under  the   provisions   of   the  old 
Code  of  Procedure,   substitute  in 
place  of  a  defendant,  who  has  pos- 
session of  the  property  and  refuses 
to  deliver  it  to  the  sheriff,  a  third 
party  who  claims  the  property,  but 
who  has  not  made  the  affidavit  of 
title   and   right  of  possession  re- 
quired by  section  216  of  that  Code. 
Lynch  v.  Ut.  John,  142 

3.  The  sureties  on  an  undertaking 
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given  under  §  211  of  the  (old)  Code 
of  Procedure  to  procure  the  return 
to  the  defendant  of  personal  prop- 
erty taken  by  the  sheriff  in  an  ac- 
tion of  replevin,  the  undertaking 
heing  conditioned  "for  the  deliv- 
ery of  the  said  property  to  the 
plaintiff,  if  such  delivery  shall  be 
adjudged,  and  for  the  payment  to 
him  of  such  sum  as  may  for  any 
cause  be  recovered  against  the  de- 
fendant in  this  action,"  are  not 
liable  for  a  breach  of  the  condition 
of  the  undertaking  upon  a  mere 
failure  of  the  defendant  in  the  ac- 
tion to  pay  a  money  judgment  for 
damages  for  the  conversion  of  the 
property,  no  delivery  of  the  prop- 
erty to  the  plaintiff  being  adjudged, 
nor  any  demanded  in  the  com- 
plaint, Jaggar  v.  The  Lalance  and 
Grosjean  Manufacturing  Co.,  251 

CLOUD  ON  TITLE. 

1.  Where  there  is  a  claim  of  title  ad- 
verse to  the  vendor,  and  such  claim 
is  known  to  the  vendor  and  to  the 
vendee,  and  the  latter  takes  from 
the  former  a  deed  with  covenant 
of  title,  and  agrees  with  him  that 
he  shall  receive,  as  part  of  the  pur- 
chase money,   a  mortgage  which 
shall  not  be  collectible  until  he 
shall  obtain  for  the  vendee  a  re- 
lease or  quitclaim  deed  from  the 
party  holding  the   adverse  claim, 
which   release   or  quitclaim  deed 
the  vendor   agrees   to  obtain  and 
give  the  vendee  within  a  specified 
time,  the  latter  cannot,  after  the 
expiration  of  that  time,  maintain 
an  equitable  action  for  the  cancel- 
lation of  the  mortgage  simply  on 
the  ground  that  the  vendor  has  not 
obtained  either  the  release  or  the 
quitclaim  deed,  no  fraud,  accident 
or  mistake  being  shown,  and  no 
offer  to  rescind  the  contract  being 

made.     Ryerson  v.  Willis,         462 

2.  Such  a  mortgage  is  not  a  cloud  on 
the  title.  ib. 

3.  The  remedy  of  the  vendee,  in  such 
a  case,  is  an  action  for  damages 
on  the  warranty  contained  in  his 
deed.  ib. 

CONDITION. 

See  ASSIGNOK  AND  ASSIGNEE,  2. 


CONTEMPT. 

1.  Costs  upon  a  motion  to  punish  for 
contempt  of  court  are  in  the  dis- 
cretion of  the  court  in  which  the 
motion  is  made,  and  though  an  or- 
der of  affirmance  of  an  order  of 
this  court  granting  such  a  motion 
be  reversed  in  the  Court  of  Ap- 
peals, and  the  motion  be  there  de- 
nied, "with  costs,"  on  the  ground 
that  there  was  no  contempt  in  law, 
this  court  will  refuse  to  give  the 
successful  party  either  costs  of 
motion  or  costs  of  appeal  to  the 
general  term,  where  he  has,  while 
acting  as  an  attorney,  been  guilty 
of  obtaining  from  this  court  its 
order  by  means  of  concealment  and 
suppression  of  the  facts.  People 
ex  rel.  Morris  v.  Randall,  81 

COUNTY  CHARGES. 

1.  The  plaintiff,  although  he  had  no 
original    appointment,    performed 
services    as    assistant    janitor    in 
cleaning   and   taking  care  of  the 
county  court  house,  and  the  board 
of  supervisors  of  the  county  there- 
after passed  a  resolution  recogniz- 
ing the  performance  of  such  ser- 
vices and  appointing  him  assistant 
janitor,  his   appointment  to  date 
from  the  time  when  he  commenced 
to  perform  such  services.     Held, 
that  this  was  a  ratification  of  the 
services  performed  by  the  plaintiff, 
and   entitled   him   to   recover  the 
reasonable  value   of  them  in  the 
same  manner  as  if  he  had  been  orig- 
inally appointed.     Conway  v.  The 
Mayor,  Aldermen   and    Common- 
alty of  the  City  of  New  York,   306 

2.  Held,   also,    that   the    resolution 
having  appointed  the  plaintiff  "  in 
the  place  of  1*.  S.,"  that  the  court 
was  not  bound  to  assume  that  K.  S. 
had  performed  services  up  to  the 
date  of  the  passage  of  the  resolu- 
tion, where  it  was  proved  that  the 
plaintiff's  name  had  appeared  on 
the  pay-rolls  from  the  time  when 
he  commenced  to  render  such  ser- 
vices, and  that  the  name  of  K.  S. 
had  not  so  appeared,  and  the  reso- 
lution therefore   was   not   an   at- 
tempt to  transfer  to  the  plaintiff  the 
compensation    for   services  which 
had  been  performed  by  K.  S. ;  but 
the   court  was   bound   to  assume 
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that  the  board  of  supervisors,  hav- 
ing had  its  attention  called  to  the 
fact  that  the  plaintiff,  by  some  au- 
thority, whether  legal  or  not,  had 
taken  the  place  of  R.  S.  as  janitor 
and  was  performing  such  services, 
ratified  the  informal  appointment. 

ib. 

COSTS. 

1.  An  order  of  the  Court  of  Appeals 
reversing  an  order  of  the  general 
term  of  this  court  (which  affirmed 
an  order  of  the  special  term  grant- 
ing a  motion)  and  denying,  "with 
costs,"  the  motion  made  at  special 
term,  gives  the  party  so  succeeding 
in  the  Court  of  Appeals  only  his 
costs  in  that  court.     People  ex  rel. 
Morris  v.  Randall,  81 

2.  The  costs  to  be  allowed  on  a  ref- 
erence to  ascertain  the  party  en- 
titled to  the  surplus  moneys  in  fore- 
closure cases  are  costs  of  motion 
only,  so  far  as  costs  are  payable  out 
of  the  fund.     Borland  \.  Alleond, 

126 

3.  Whether  a  trial  fee  on  such  a  refer- 
ence, where  a  claim  is  contested, 
may  not  be  properly  taxed  against 
the      unsuccessful      contestant, — 
Qucere.  ib. 

4.  Where  upon  appeal  a  new  trial  is 
granted  with  co.tts  to  abide  event, 
the  party  succeeding  upon  the  new 
trial,  whether  respondent  or  appel- 
lant, is  entitled  to  the  costs  of  the 
appeal    and   of  the   former  trial. 
Mott  v.  The  Consumers'  Ice  Co., 

244 

5.  The  case  of  Carvey  et  al.  v.  Rider 
(2  Cow.  617)  followed,  and  Sheri- 
dan v.  Genet  (Daily  Reg.  Dec.  loth, 
1878  ;  Feb.  7th,  1879)  and  Lyddy 
v.  Kenny  (Daily  Reg.   Feb.   10th, 
1879)  disapproved.  ib. 

6.  The  trial  commenced  March  14th, 
was  continued  March  15th,  when 
the   plaintiff   rested,   and   on   the 
16th  the  complaint  was  dismissed: 
held,  that  the  fee  of  $10  for  a  trial 
occupying  more  than  two  days  was 
taxable.  ib. 

7.  When  plaintiff  at  trial  is  allowed 
bv  the  court  to  withdraw  a  jurvman 


without  costs  the  defendant  is  en- 
titled to  a  trial  fee  on  entering  final 
judgment.  ib. 

See  CONTEMPT,  1. 
FORMER  SUIT,  1. 
GUARDIAN  AD  LITEM,  1,  2. 
COVENANTS. 

1.  Where  one  of  the  grantors  of  the 
defendant  had  made  a  covenant 
with  the  plaintiff  to  contribute  to 
the  expense  of  a  party-wall  built  by 
the  plaintiff,  in  case  such  grantor 
should  use  and  enjoy  the  same, 
and  the  deed  to  the  defendant  was 
made  subject  to  such  agreement  in 
regard  to  the  party-wall,  and  he 
thereafter  used  the  party-wall  ami 
extended  it  by  building  on  thereto. 
— Held,  that  he  was  not  bound  to 
contribute  to  the  party-wall,  as 
provided  in  the  agreement  by  his 
grantor  :  that  the  agreement  was  a 
mere  personal  one,  which  did  not 
run  with  the  land,  and  that  he  was 
not  bound  by  it.  Scott  v.  McMil- 
lan, 320 

I) 

DAMAGES. 

1.  Though  the  amount  of  money  pro 
vided  in  a  contract  as  payable  for 
its  breach  be  a  specified  sum,  and 
be  called  therein  a  "  fine,"  yet  if 
the  damages  anticipated    thereby 
be,  from  the  nature  of  the  case, 
peculiarly  within  the  knowledge  of 
the  party  agreeing   to  make  such 
payment,  and  difficult  of  ascertain- 
ment and  proof,  such  amount  pro- 
vided for  will  be  held  to  be  liqui- 
dated damages  and  not  a  penalty. 
liirdxull    v.      The     Twenty-Third 
Street  Railway  Company,         41l> 

2.  A  provision  in  a  written  contract 
of  hiring  between  a  railway  com- 
pany and  a  conductor  on  its  cars 
provided  that  if  the  latter  received 
any  fare   from    any  passenger    (a 
fare  being  five  cents)  lie  should  be 
liable  to   a  fine  of  fifteen   dollars, 
which  might  bo  deducted  from  his 
wages  :  held,  that  the  fifteen  dol- 
lars were  intended  to  be  liquidated 
damages  and  not  a  penalty,  and 
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that  the  agreement  for  payment  of 
it  could  be  enforced.  ib, 

3.  Held,  also,  that  the  company  did 
not  waive  the  right  to  insist  upon 
the  payment  of  such  amount  as 
damages  out  of  the  wages  by  retain- 
ing in  its  employment  such  conduc- 

"  tor  after  discovery  of  a  breach  by 
him,  rendering  the  damages  pay- 
able, ib. 

See  EVIDENCE,  14. 
DECEIT. 

1.  The  plaintiff  sued  the  defendant 
in  a  District  Court  in  the  city  of 
New  York  for  deceit  in  having  ob- 
tained goods  from  him  by  falsely 
representing  that  he  was  over 
twenty-one  years  of  age,  and  on  the 
trial  was  the  only  witness  in  his 
own  behalf  to  prove  the  making  of 
the  representation,  in  regard  to 
which  he  was  contradicted  both  by 
the  defendant  and  the  defendant's 
father,  who  was  present  at  the 
time  the  representation  was  alleged 
to  have  been  made  ;  and  the  plain- 
tiff's evidence  that  he  had  sold  no 
goods  on  credit  to  the  defendant, 
prior  to  the  time  when  the  repre- 
sentation was  alleged  to  have  been 
made,  was  impaired  by  certain  re- 
ceipts given  by  the  plaintiff's  firm 
to  the  defendant,  and  tending  to 
show  such  sales  prior  thereto.  The 
justice  gave  judgment  for  the 
plaintiff,  but  on  appeal  to  this  court 
it  was  reversed,  on  the  ground  that 
the  evidence  was  not  sufficient  to 
sustain  it,  as  it  was  made  on  a  find- 
ing of  facts  by  a  single  judge,  al- 
though if  it  had  been  on  the  ver- 
dict of  a  jury  it  would  have  been 
sustained.  Schintzer  v.  Adelson, 

269 

DELIVERY. 

1.  A  license  of  the  use  of  a  patented 
article  for  a  year  agreed  in  writing 
that  if  he  did  not  deliver  it  to  the 
licensor  within  ten  days  after  ex- 
piration of  the  year  he  would  pay 
on  demand  the  license  fee  for  an 
ensuing  year.  Held,  that  a  delivery 
at  the  residence  of  the  licensor  was 
not  essential,  but  that  the  delivery 
might  be  made  at  the  place  of 
business  of  the  licensor  ;  but  held 


also,  that  ,  the  leaving  by  the 
licensee  of  the  article  on  the  desk 
of  the  licensor  at  his  place  of  busi- 
ness, in  his  absence,  and  in  the  ab- 
sence of  any  persom  acting  for  him. 
and  without  waiting  at  such  place 
of  business  a  reasonable  time  for 
the  return  of  the  licensor,  was  not 
the  delivery  intended  in  the  agree- 
ment, and  that  the  license  fee  for 
an  ensuing  year  became  payable  on 
demand.  Wooster  v.  Sandman, 

218 

DISTRICT  COURT. 

1.  In  an  action  commenced  in  a  Dis- 
trict Court  of  the  city  of  New  York 
by  a  warrant  of  arrest,  issued  on 
affidavits  showing  a  ground  of  ar- 
rest extrinsic  of  the  cause  of  action, 
if  the  defendant  does  not  move  to 
vacate  of  arrest  he  admits  that  the 
warrant  was  rightly  issued  ;  and 
on  judgment  entered  for  the  plain- 
tiff on  an  issue  joined  in  the  plead- 
ings, it  is  the  duty  of  the  justice 
to  state  in  the  judgment  that  it  was 
rendered  in  a  case  where  the  de- 
fendant was  subject  to  arrest  and 
imprisonment,  and  so  enter  it  in 
his  docket  ;  and  for  his  failure  to 
do  so,  the  judgment  will,  on  ap- 
peal, be  reversed.     Coles  v.  Han- 
nigan,  43 

2.  It  seems,  that  if  the  warrant   is 
vacated  upon  motion  of  the  defend- 
ant, made    before    answer,    judg- 
ment should  be  entered  for  the  de- 
fendant for  his  costs. — Per  J.  F. 
DALY,  J.  ib. 

3.  A  person  permanently  employed 
and  regularly  in  attendance  as  a 
clerk  in  a  store  in  the  city  of  New 
York  is  to  be  considered  as  having 
a  "  place  of  business  "  in  that  city, 
within  the  meaning  of  L.  1862,  c. 
484,  §  23,  and  may  be  sued  in  the 
District  Courts  by  long  summons. 
Leicix  v.  Davis,  185 

4.  Under  the  provisions  of  L.  185", 
c.  344,  §  57,  which  provides  that  a 
constable  shall  be  liable  to  .a  y>artv 
in  whose  favor  an  execution  is  is- 
sued to  him  for  the  amount  thereof 
"  when  he  suffers  the  twenty  days 
to  elapse  without  making  a  true 
return  thereof,  and  filing  the  same 
with   the  clerk  of  the  court,  and 
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paying  to  him  or  to  the  party  en- 
titled thereto  the  money  collected 
thereon,"  a  constable  does  not  in- 
cur the  statutory  penalty  of  being 
liable  for  the  amount  of  the  execu- 
tion by  a  failure  to  make  and  file 
a  return  within  the  twenty  days 
where  he  has  not  collected  any 
money  under  the  execution.  Curry 
V.  Farley,  228 

5.  In  a  suit  in  a  District  Court  in 
the  city  of  New  York  the  summons 
may,  on  the  trial,  be  amended  so 
as  to  change  the  nature  of  the 
right  in  which  the  plaintiff  sues, 
e.  (/.,  it  may  be  amended  so  as  to 
make  it  a  suit  by  him  in  his  own 
right   instead   of  "as"    assignee. 
Martin  v.  Johnson,  541 

6.  Where  the  justice  of  a  District 
Court  refuses  to  allow  on  the  trial 
a  proper  amendment  of  the  sum- 
mons, this  court  may  on  appeal  re- 
view his  refusal  to  do  so,  and  re- 
verse the  judgment  for  that  rea- 
son, ib. 

7.  Where  A.  &  B.  were  partners  car- 
rying on  business  in  the  name  of 
A.  alone,  and  in  that  name  made,  a 
contract  with  the  defendants,  and 
brought  a  suit  on  it  in  a  District 
Court  in  the  city  of  New  York  in 
the  name  of  "A.  &  B.  as  assignees 
of  A.,"   and   on  the   trial   proved 
the  partnership,  the  contract  and 
breach  of  it,  but  failed  to  prove 
any  assignment  to  them  from  A., 
and    then    moved   to    amend   the 
summons  by  striking  out  the  words 
"as  assignee  of  A.,"  and  the  jus- 
tice  denied   the   motion   and  dis- 
missed the  complaint, — Held,  an 
error  for  which  this  court  on  ap- 
peal reversed  the  judgment.        ib. 

DIVORCE. 

1.  In  an  action  for  limited  divorce, 
where  alimony  and  an  allowance 
for  counsel  fee  has  been  granted 
in  an  amount  so  small  and  inade- 
quate as  to  show  that  it  was  so 
limited  on  account  of  the  poverty 
of  the  defendant,  and  a  trial  has 
been  had  resulting  in  a  disagree- 
ment of  the  jury,  the  court  will 
not  allow  additional  sums  for  ali- 
mony and  counsel  fee  on  the 
ground  that  a  new  trial  is  neces- 


sary, unless  it  is  shown  that  the 
defendant's  pecuniary  circum- 
stances have  improved.  Kittle  v. 
Kittle,  72 


E 


ESTOPPEL. 
See  ACTION,  1. 

EVIDENCE. 

1.  Although  in  the  trial  of  an  action 
wherein    a   sale  is   impeached   as 
made  with  intent  to  hinder,  delay, 
or   defraud  creditors,  the  vendor, 
as  a  witness,  may  be  asked  whether 
he  had  such  intent  in  making  the 
sale  ;  he  may  not  be  asked  whether 
he  made  the  sale  for  any  improper 
purpose  ;  as  it  leaves  the  question 
whether  the  sale  was  for  a  proper 
or  improper  purpose  to  the   con- 
clusion  formed   by  witness  ;   nor 
can  he  be  asked  whether  he  gave 
the  plaintiff  to  understand,  in  any- 
thing    that     transpired     between 
them,  that  the  transaction  was  for 
an  improper  purpose,  or  to  defraud 
creditors,  as  it  is  asking  the  witness 
to  give  his  conclusion  as  to  the  ef- 
fect   of    what    occurred    between 
them.     Blaut  v.  Gabler,  48 

2.  Where  the  question   at  issue  is, 
whether  or  not  certain  goods,  con- 
sisting of  meats  for  daily  use,  were 
sold  by  the  plaintiff,  a  butcher,  to 
the    defendant,    the   keeper  of    a 
boarding-house,  where  they  were 
all   delivered,  the   defense   being, 
that  they  were  sold  to  a  third  party, 
a  boarder  in   the  house,  to  whom 
they  were  charged  by  the  plaintiff, 
and  it  appears  that  for  a  long  series 
of  years  the  plaintiff  had  furnished 
meats  used  in  the  house,  charging 
them  first  for  a  period  of  time  to 
such  third  person,  then  to  the  de- 
fendant, and  again  to  such  third 
party,  for  which  last  sales  the  ac- 
tion was  brought,  it  seems,  that  a 
letter  from  such  third  party  to  the 
plaintiff  on  the  subject  of  payment 
for  such  goods  supplied  during  the 
period  when  they  were  charged  to 
the  defendant,  and  tending  to  show 
the  mutual  relation  of  the  parties 
in  the  course  of  dealing,  is  admis- 
sible in  evidence  as  part  of  the  res 
(jestw.     Crook  v.  Harper,  53 
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3.  Whether   or    not    a    transaction 
put  in  evidence  which  is  in  wri- 
ting is  or  is  not  a  discharge  of  a 
judgment,  is  a  question  of  law  for 
the  court,  and  not  a  question  of 
fact  for  the  jury.     Agate  v.  Sands, 

66 

4.  Where  the  material  facts  on  which 
a  motion  is  to  be  determined  are 
transactions  and  conversations  be- 
tween, and  within   the   exclusive 
knowledge  of  two  persons,  one  of 
whom,  in  the  affidavit  on  which  the 
motion  is  made,  alleges  such  facts, 
and  the  other,  in  an  affidavit  in 
opposition,  denies  them,  they  must 
be  deemed   not   proven  ;  and  the 
motion  must  be  denied,  as  no  more 
credit  can  ordinarily  be  given  to 
the  one  who  asserts  a  fact  than  to 
the  one  who  denies  its  existence. 
Tilton  v.  The   United  States  Life 
Insurance  Company,  84 

5.  Where,  to  a  complaint  for  wages, 
the  answer  is  a  general  denial,  and 
the  evidence  on  the  part  of  plain- 
tiff and  defendant  is  conflicting  as 
to  the  rate  of  wages,  it  is  error  for 
the  court  to  instruct  the  jury  that 
the  burden  of    proof  is  upon  de- 
fendant and  that  a  debt  is  admit- 
ted.    McEteere  v.  Little,  167 

6.  Since  the  passage  of  the  statutes 
allowing  parties  to  be  witnesses  in 
their  own   behalf,   the    rule   that 
where  a  witness  is  unimpeached, 
and  the  facts  sworn  to  by  him  are 
uncontradicted,  his  testimony  can- 
not be  disregarded  by  the  court  or 
by  the  jury,  is  no  longer  in  full 
force.     There  is  now  an  exception 
in  the  case  of  a  party  who  is  a  wit- 
ness in  his   own  behalf,  and  the 
credibility  of  such  a  witness  is  al- 
ways a  question  for  the  jury,  who 
may  find  a  fact  in  opposition  to  his 
uncontradicted  evidence.     Nichol- 
son v.  Conner,  212 

7.  Where  one  W.  had,  although  in- 
solvent for  some  time,  been  en- 
gaged in  carrying  on  business  in 
his   own   name,  and  in   his    own 
name  bought  goods,  and  after  pre- 
paring them  for  market  shipped 
them  and  had  the  bills  of  lading 
made  out  in  his  own  name,  and 
drew  his  own  drafts  upon  the  con- 
signees for  the  amount  of  the  ship- 


ment, and  one  of  such  shipments 
was  seized  under  an  attachment 
against  his  property  in  a  suit  by 
one  of  his  creditors,  and  the  plain- 
tiff then  claimed  the  goods,  and  in 
a  suit  against  the  sheriff  who  had 
seized  them  was  the  only  witness 
on  his  own  behalf  to  show  that  lie 
had  advanced  the  money  to  W.  to 
purchase  the  goods,  on  the  agree- 
ment that  they  should  always  be 
considered  his  property  from  the 
time  they  were  purchased,  and  that 
after  they  were  sold  that  the  profit 
on  the  transaction,  if  any,  should 
be  applied  in  payment  of  a  debt 
due  from  W.  to  him  :  —  Held,  that 
although  the  plaintiff  was  not  im- 
peached, nor  his  evidence  contra- 
dicted, yet  the  defendant  was  en- 
titled to  have  submitted  to  the  jury 
the  question  of  the  probability  of 
such  an  agreement  between  W. 
and  the  plaintiff.  Ib. 

8.  In  an  action  for  negligence  in  the 
explosion  of  a  blast  within  the 
limits  of  the  city  of  New  York,  an 
expert  in  the  manufacture  and  use 
of  explosives  in  blasting  may  prop- 
erly be  asked  whether  a  blast 
covered  in  a  specified  manner, 
being  the  manner  prescribed  by  a 
city  ordinance,  could  throw  por- 
tions of  rock  a  distance  of  280  feet, 
the  person  injured  by  the  blast 
having  been  struck  by  a  portion  of 
the  rock  when  at  that  distance 
from  the  blast.  Koster  v.  JVoon- 


9.  An  error  in  allowing  the  plaintiff, 
in  an  action  against  an  executrix, 
to  testify  in  his  own  behalf  con- 
cerning personal  transactions  with 
her  testatrix   is  cured   if  ihe  de- 
fendant  afterwards    gave   in   evi- 
dence a  deposition  of  the  deceased 
concerning  the  same  transaction, 
Trow  v.  Sliannon,  2>59 

10.  Where    a    witness  has  testified 
from  his  own  recollection  to  cer- 
tain transactions  in  which  he  took 
part  —  e.(].,  interviews  between  him- 
self and  the  defendant  —  a  written 
memorandum  of  such  transactions 
kept  by  him,  and   the   entries   in 
which  were  made  at  the  time  of 
the  occurrence  of  the  transactions, 
cannot  be  put  in  evidence  to  cor- 
roborate or  support  the  testimony 
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of  the  witness,  and  the  allowance 
in  evidence  of  such  a  memoran- 
dum is  an  error  for  which  the  judg- 
ment will  be  reversed,  and  the  ap- 
pellate court  will  not  consider  the 
evidence  in  the  case  for  the  pur- 
pose of  determining  whether  the 
exclusion  of  the  written  memoran- 
dum would  have  changed  the  re- 
sult. Wiyhtman  v.  Over/riser,  282 

11.  A  judgment  of  ouster  in  an  action 
in  the  nature  of  quo  warranto  to 
determine  the  title  to  a  public  office 
is  not  conclusive  upon,  or  evidence 
against,   one   not   a  party  to  the 
suit,   nor  claiming   under  such  a 
party.     The    People    ex  rel.    Gil- 
i-hriist  v.  Murray,  347 

12.  A.  was  appointed  assistant  clerk 
of   a  District  Court  in  New  York 
City,   and   subsequently  removed 
by  the  justice  thereof,  and  B.  ap- 
pointed ;  and  B.  thereafter  having 
been  removed,  aiid  C.  appointed  ; 
in  an  action  in  the  nature  of  a  quo 
ivarranto   on    the   relation   of   B. 
against  C.,  a  judgment  ousting  C. 
and   declaring  B.  entitled  to  the 
office   was  rendered.     Before   the 
entry  of  the  formal  judgment,  A., 
with  the   consent  of  C.,  resumed 
possession  of  the  office  under  his 
original  appointment.     In  an  ac- 
tion in  the  nature  of  qiio  warranto 
on  the  relation  of  B.  against  A.  to 
recover  possession  of  the  office, — 
Held,  that  the   judgment   in  the 
action  on  the  relation  of  B.  against 
C.  was  not  binding  on  or  conclu- 
sive against  A.  ib. 

13.  In  an  action  for  the  taking  and 
conversion  of  a  large  number  of 
articles,  comprising   the  contents 
of   a   printing  establishment,  the 
superintendent  of  the    establish- 
ment, who  was  called  as  a  witness 
for  the  plaintiff  to  prove   the  ar- 
ticles taken,  was  field  to  be  entitled, 
for  the  purpose  of  refreshing  his 
memory,  to  use  and  read  from  a 
schedule  of  the  property  made  by 
him  immediately  after  the  sei/.ure. 
from  the  invoice  book  and  bills  of 
the  plaintiff's,  the  witness  swear- 
ing   that  each   and   every  article 
contained  in  the  schedule,  except 
two  which  he  specified,  was  in  the 
plaintiff's   printing   establishment 
when  the  seizure  was  made.    How- 
ard v.  HcDonouijh,  365 


14.  Held,  further,  that  it  was  proper 
to  show  by  such  witness — as  affect- 
ing the  question  of  damages — that 
the  property  taken  was  in  the  con- 
ducting of  the  plaintiff's  business 
worth  as  much  as  new  material, 
with   a  deduction  off  of  ten  per 
cent.  ib. 

15.  The  statute  (L.  1851,  c.  134.  §  33) 
which  provides  that  ''no  surveyor 
shall  give  evidence  in   any  cause 
depending  in  any  of  the  courts  of 
the  State,  or  before  arbitrators,  re- 
specting the   survey  or  measure- 
ment of  lands  which  he  may  have 
made,  unless  such  surveyor  shall 
make  oath,  if  required,   that  the 
chain  or  measure  used  by  him  was 
conformable      to     the    standards 
which  were  the  standards  of  the 
State  at  the  time  such  survey  was 
made,"  does  not  apply  to  a  sur- 
veyor who  is  called  merely  to  prove 
the  cubical  contents  of  an  excava- 
tion which  he  lias   measured, — a 
matterwhich  involves  only  a  math- 
ematical computation  from  meas- 
urements that   might  be  made  by 
anyone,  whether  a  survive-?  or  not. 
McManus  v.  Gavin,  371 

16.  The  question  whether  or  not  the 
habits  of  life  of  a  particular  person 
are  temperate  is  one  of  fact,  and 
when  a  jury  have  found  upon  the 
question  from  conflicting  evidence 
their  verdict  will  not  be  set  aside 
on  the  ground  that  it  is  against  the 
weight  of  evidence.     McGinley  v. 
U.  8.  Life  Ins.  Co.,  300 

17.  The  test  between   sobriety  and 
inebriety  is  the  effect  produced  on 
each  individual  by  the  use  of  alco- 
holic liquors.  ib. 

18.  Declarations  by  the  assured  as  to 
his  health,  made  after  the  issuing 
of  a  policy  upon  his  life  in  favor  of 
his  wife,  cannot  affect  her  rights. 
and  are  not  competent  evidence  in 
an   action  brought  by  her  on  the 
policy.  ib. 

19.  Where    the   issue    of  fact   was, 
whether  or  not,  at  the  time  of  a 
sale  of  a  bond  and  mortgage,  an 
attorney  receiving  the  money  was 
acting  for  the  vendor  or  vendee  ni 
receiving   it  :   held,  that  the  fact 
put  in  "evidence  by   the  pla.ntiff 
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that  the  attorney  was  at  about  that 
time,  and  had  for  one  or  two  years 
before,  acted  as  attorney  for  the 
vendees  (the  defendants)  in  mak- 
ing other  investments  in  real 
estate  for  them,  was  some  evidence 
that  he  was  the  attorney  of  the 
vendee  in  receiving  such  money, 
and  made  out  such  a  prlma  facie 
case  on  this  point  that  a  non-suit 
was  properly  refused.  Strause  v. 
Jotsephthal,  417 

20.  Held,  also,  that   such  evidence 
would  not  be  considered  upon  ap- 
peal as  so  insufficient  a  foundation 
for  the  introduction  of  evidence  of 
agency  from  ageiit's  declarations — 
e.  {/.,  his  written  receipt — as  to  re- 
quire a  reversal  of  the  judgment  on 
account  of    an  exception   having 
been   taken   to   the   admission   of 
such  receipt,  other  unobjectionable 
evidence    as   to  the    question    of 
agency    having    been    introduced 
later  in  the  trial.  ib. 

21.  Whan  the  question  is  whether, 
in  the  language  of  the  act  of  1853 
(L.  1853,  c.  571),  providing  for  sub- 
stituted service  of  the  summons  in 
certain  cases,  a  person  is  "  avoid- 
ing   or  evading"   the  service    of 
civil    process,    answers    that    are 
given  at  his  residence  in  reply  to 
enquiries  for  him  by  the  sheriff  or 
other  person  calling  for  the  pur- 
pose of  serving  process  are  admis- 
sible in  evidence,  such  answers  not 
being  hearsay,  but  parts  of  the  res 
gestce.    Buswell  v.  Lincks,        518 

See  ACCOUNT  STATED,  1. 
APPEAL,  1. 
ARREST,  1,  2. 
DECEIT,  1. 
FIRE  INSURANCE,  3. 
FORMER  SUIT,  1. 
FRAUDULENT    CONVEY- 

ANCE,  1. 

HUSBAND  AND  WIFE,  1,  2. 
NEGLIGENCE,  2,  3,  5, 6,7, 13. 
PAYMENT,  2. 

F 

FALSE  IMPRISONMENT. 

1.  A  cause  of  action  for  false  impris- 
onment is  complete  as  soon  as  the 
imprisonment  ceases,  and  the  stat- 


ute of  limitation  then  begins  to 
run  against  it,  and  becomes  a  bar 
to  the  action  at  the  end  of  two 
years  from  the  cessation  of  the  ac- 
tual confinement.  Dnsenbury  v. 
Kelly,  537 

2.  Where,  therefore,  the  plaintiff 
was  arrested  under  a  warrant  is- 
sued by  a  magistrate  without  juris- 
diction, and  was  released  from 
custody  on  giving  a  bond  for  his 
appearance,  and  appeared  before 
the  magistrate  from  time  to  time, 
according  to  the  condition  of  the 
bond  :  held,  that  as  the  warrant 
was  void,  the  plaintiff's  cause  of 
action  was  complete  when  he  was 
released  from  actual  custody  on 
giving  the  bond,  and  the  statute 
of  limitations  commenced  to  run 
at  that  time,  and  was  a  bar  to  the 
suit,  as  it  was  not  commenced  un- 
til more  than  two  years  thereafter  ; 
that  the  plaintiff's  appearance  be- 
fore the  magistrate  thereafter  was 
voluntary,  as  the  warrant  was  void, 
and  his  bail  could  not  have  been 
held  liable.  ib. 

FIRE  INSURANCE. 

1.  Where,  by  the  terms  of  a  fire  in- 
surance policy  insuring  the  owner, 
the  loss  is  made   payable   to  the 
mortgagee    of    the   premises,   the 
policy  operates  as  an  independent 
insurance    to    the  extent  of  the 
mortgagee's  interest  the  same  as 
if  the  mortgagee  had  taken  out  a 
separate    policy  ;     the     owner    Is 
under   no   obligations   to   furnish 
proof  of  loss  for  the  mortgagee's 
benefit,  and  where  the  owner  re- 
fuses to  do  so,  the  mortgagee  is  en- 
titled to  make  it,  unless  by  the  ex- 
press term  of  the  policy  it  is  pro- 
vided otherwise,  as  the  instrument 
in  such  a  case  must  be  construed 
in  respect  to  its  object,  which  is 
indemnity,  so  as  to  fully  carry  out 
and  give  effect  to  the  interest  of 
it.    Graham  \.  Firemen's  Jn«.  Co., 

421 

2.  If  there  be  any  formal  defect  in 
the     preliminary     proofs     which 
might  have  been  supplied  had  the 
objection    been    made    when  the 
proofs    were   presented,    and    the 
underwriters  do  not  put  their  re- 
fusal to  receive  the  proofs  upon 
that  ground,  but  upon  some  other, 
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or  refuse  generally,  without  giving 
any  reason  for  so  doing,  they  can- 
not afterwards  defeat  the  policy 
for  such  formed  defect  which  good 
faith  required  them  to  point  out 
when  the  proofs  were  presented. 

ib. 

3.  That  kerosene  oil  is  a  refined  coal 
oil.  or  that  it  is  a  refined  earth  oil, 
are  not  such  facts  as  can  he  judi- 
cially noticed  or  found  without  evi- 
dence.      Bennett    v.     The.    North 
British  &  Mercantile  Ins.  Co.  471 

4.  It  sepms,  that  a  clause  in  a  policy 
of    fire   insurance,    declaring    the 
policy  void  if  "camphene,  burning 
fluid,  or  refined  coal  or  earth  oils" 
are  "used"  on   the  insured   pre- 
mises, will  not  he  construed  to  in- 
tend the  ordinary  use  of  kerosene 
oil  for  illuminating  purposes.      ib. 

FORMER  SUIT. 

1.  Where,  in  an  action  in  a  District 
Court  of  the  city  of  New  York,  the 
costs  of  the  dismissal  of  a  previous 
action  for  the  same  cause,  between 
the  same  parties,  are  paid  by  the 
plaintiff  upon  the  return  day  of  the 
summons,  the  defendant  is  not  en- 
titled to  have  the  plaintiff's  pro- 
ceedings stayed,  or  his  complaint 
dismissed  by  reason  of  the  non- 
payment of  such  costs,  before  be- 
ginning the  second  action.  Lewis 
v,  Dacis,  185 


See  ACTIOX.  1. 
FRAUDULENT    CONVEYANCE. 

1.  Under  2  R.  S.  137,  §  4,  the  ques- 
tion whether  or  not  a  sale  of  chat- 
tels was  made  with  intent  to  hin- 
der, delay,  or  defraud  creditors  i? 
one  of  fact  which  must  be  submit- 
ted to  the  jury  upon  the  evidence. 
Blant  v.  Gabler,  4S 

2.  For  the  maintenance  of  a  suit  by 
a  judgment  creditor  to  set  aside  as 
fraudulent  aiu!  void  a  conveyance 
of  lands,  tenements,  real  estate,  or 
chattels  real,   it   is   not  necessary 
that  an  execution  on  the  judgment 
should   be  outstanding,  though  it 
is  necessary  in  a  suit  to  set  aside  a 
conveyance  of  personal  property. 
In  the  case  of  real  estate  or  chat- 


tels real,  the  judgment,  if  prop 
erly  docketed,  gives  the  creditor  a 
sufficient  lien  to  maintain  the  suit, 
but  in  the  case  of  personal  prop- 
erty the  lien  is  not  secured  until 
an  execution  is  issued  and  ceas:1:: 
\vhen  it  is  returned.  liuswdl  v. 
Lin  clcx,  51S 

•See  MORTGAGE,  1,  '" 

G 

GUARANTY. 

1.  A  guaranty  of  the  obligation  of  a 
principal  arising  from  a  written 
agreement  "to  return."  at  a  defi- 
nite time,  a  definite  sum  of  money 
borrowed,  is  a  guaranty  of  //'///- 
nienf  and  an  absolute  undertaking, 
for  the  enforcement  of  which 
neither  a  demand  on  the  principal 
nor  notice  to  the  guarantor  of  de- 
fault are  prerequisite.  Cordier  v. 
Thompson,  172 

GUARDIAN. 
See  ACTIOX,  7. 
GUARDIAN  AD  LITEM. 

1.  It  Kfems,   that  the    guardian    ml 
litem  of  an  infant  plaintiff  cannot 
be  compelled  to  give  security  for 
costs.      H7ce  v.    The  Commercial 
Fire  /H.S.  Co.,  70 

2.  The  defendant,  after  judgment  in 
his  favor,  can  have  an  attachment 
for  his  costs  as  a  matter  of  right 
against  the  person  of  the  guardian 
ud  litem  of  an  infant  plaintiff,    ib. 

GIFT. 

1.  Where,  upon  the  question  of 
whether  there  had  been  a  valid 
gift  iiif'-r  r/vo.s  of  certain  United 
•States  bonds,  there  was  the  evi- 
dence of  the  donee  that  the  donor 
in  a  e  mvrrsjition  with  him  had 
said  that  the  bonds  were  his  :  that 
for  several  years  thereafter  the 
bonds  were  deposited  in  a  safe  be- 
longing to  the  donor's  husband,  to 
which  both  the  donor  and  donee 
had  access  ;  that  during  that  time 
the  donor  allowed  the  donee  to  col- 
lect the  interest  coupons  on  the 
bonds,  and  frequently  spoke  of  the 
bonds  as  the  donee's  :  and  where 
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the  donee  and  donor  were  brother 
and  sister,  and  prior  to  the  alleged 
gift  the  donee  had  for  many  years 
rendered  services  to  the  donor  : 
held,  that  there  was  sufficient  evi- 
dence to  sustain  a  finding  by  the 
jury  that  there  had  been  a  valid 
gift  of  the  bonds,  and  an  actual 
delivery  of  them  to  the  donee, 
Trow  v.  Shannon,  239 

H 

HUSBAND  AND  WIFE. 

1.  Where  the  plaintiff  supplied  gro- 
ceries which  were  used  in  the  de- 
fendant's house,  and  the  defendant 
himself  made  payments  on  account 
of  them  and  promised  to  pay  the 
balance, — Held,  that  this  was  evi- 
dence sufficient  to  render  the  de- 
fendant liable,  although  the  plain- 
tiff had  supplied  them    on    order 
given  by  the  defendant's  wife  and 
had  charged  them  to  her  and  given 
the  credit  for  them  to  her.  and  had 
brought  an  action  against  her  for 
the  price  of  them  in  which  he  had 
been  defeated,  on  the  ground  that 
there  was  no  evidence  that  she  was 
carrying  on  business  or  had  a  sepa- 
rate estate.    Mott  v.  Grunbitrt,  544 

2.  A  wife  is  deemed  to  be  acting  as 
the  agent  of  her  husband  where 
they  are  living  together,  and  if  she 
orders  groceries  for  the  general  use 
of  the  "family,   although  she  may 
contract  wholly  in  her  own  name 
and  the  credit  is  given  exclusively 
to  her  under  the  impression  that 
she  is  carrying  on  a  boarding-house, 
the  tradesmen  upon   ascertaining 
that  this  is  not  the  fact,  that  the 
husband  is  in   reality  the  princi- 
pal ;  that  the  house  for  which  the 
groceries  were   supplied  was   car- 
ried on  by  him,  may  resort  to  him 
as  the  principal.  ib. 


2.  Proceedings  commenced  before  a 
judge  of  this  court  for  the  dis- 
charge of  a  debtor  from  imprison- 
ment under  art.  <>,  chap.  5,  part  2, 
title  1,  of  the  Revised  Statutes, 
may  be  continued  and  terminated 
before  another  judge  of  this  court. 

ib. 


IMPRISONED   DEBTORS. 

1.  The  omission  to  state,  in  the  pa- 
pers submitted  to  the  judge  by  the 
petitioning  debtor  in  such  pro- 
ceedings, the  residence  of  one  ol 
his  creditors,  is  not  a  jurisdictional 
defect.  Matter  of  Roberts,  9"> 

3.  Where  the  order  to  show  cause  by 
which  such  proceedings  were  in- 
stituted was  made  returnable  be- 
fore the  judge  who  signed  it,  "or, 
in  his  absence,  before  one  of  the 
other  judges  of  the  court,'1' — Held, 
that    the    proceedings    were    not 
thereby  rendered  invalid.  ib. 

4.  An   adjudication   in   proceedings 
upon  the  petition  of  a  debtor  for 
discharge  from  imprisonment  un- 
der art.  i).  chap,  5,  part  2,  title  1, 
of  the  Revised  Statutes,  that  cer- 
tain conveyances  of  property  were 
made  by  the  debtor  with  intent  to 
defraud  his  creditors,  will  be  held 
conclusive  in  subsequent  proceed- 
ings for  the  debtor's  discharge  un- 
der art.   6,  chap.  5,  part  2.  title  % 
of  the  Revised  Statutes,  where  the 
parties  are   the   same,    and    such 
subsequent     application    foi    dis- 
charge will  be  denied.  ib. 

5.  A  debtor  imprisoned  upon  execu- 
tion in  a  civii  action  cannot  be  dis- 
charged from  imprisonment  upon 
his  petition  under  art.  6,  title  1, 
chap.    5,   part  2,  of  the   Revised 
Statutes,  where  the  execution  cred- 
itor opposes  such  discharge,  and 
where  the  debtor  has,  in  proceed- 
ings voluntarily  taken  by  him  un- 
der the   United  States   Bankrupt 
Act,  made  an  assignment  to  the 
assignee  in  bankruptcy  of  all  the 
non-exempt    property    which    he 
had  at  the  time  of  his  arrest  under 
the  execution.    Matter  of  Fitzger- 
ald, 188 

6.  Where  an  imprisoned  debtor  ap- 
plies U7ider  2  R.  S.  31,  §  1  (art.  6, 
ch.  5,  tit.  1.  part  2,  of  the  R.   S.', 
for  his  discharge  from  imprison- 
ment, the  fact  that  he  hac  filed  a 
petition  in  bankruptcy,  and  in  pro- 
ceedings therein   an  assignee  has 
been  appointed,   to  whom   an  as- 
signment  of  all  his   property  has 
been  made, — and  that  lie  has  ob- 
tained a  discharge  in  bankruptcy, 
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is  not  ,1  bar  to  his  discharge  from 
imprisonment  when  he  had  no 
property  to  assign  and  none  came 
to  the  hands  of  the  assignee  in 
bankruptcy. 

The  decision  in  the  Matter  of  Fitz- 
gerald (ante,  p.  188)  explained  and 
distinguished. 

Nor  is  the  fact  that  the  judgment 
on  which  the  debtor  is  imprisoned 
was  obtained  on  account  of  a  fraud 
practised  by  him  (§  8,  a  false  and 
fraudulent  representation  as  to 
Ihe  solvency  of  a  person  who  had 
applied  to  the  judgment  creditor 
for  credit)  a  ground  for  refusing 
such  discharge,  where  it  is  not 
proved  that  he  procured  any  prop- 
erty by  the  fraud,  or  obtained  any 
benefit  thereby. 

In  an  applicaton  by  an  imprisoned 
debtor  for  his  discharge  from  im- 
prisonment under  these  provisions 
of  the  statute  (2  E.  S.  31,  art.  (>. 
ch.  5.  tit.  1,  part  2,  cf  the  K.  S.). 
the  question  whether  the  proceed- 
ings of  the  debtor  have  been  just 
and  fair,  is  confined  to  the  truth  of 
the  matters  that  he  is  required  to 
swear  to  in  the  affidavit  upcn  pre- 
senting his  petition  :  it  relates  to 
the  inquiry,  whether  he  has  made 
any  such  disposition  cf  his  prop- 
erty as  in  the  affidavit  he  is  obliged 
to  swear  he  has  not.  The  provi- 
sion (2  K.  S.  32,  §  8)  that  the  dis- 
charge shall  be  granted  unless  the 
opposing  creditor  shall  l;e  able  to 
satisfy  the  court  "that  the  pro- 
ceedings on  the  part  of  the  pris- 
oner are  not  just  and  fair,"  mean 
that  the  judge  must  grant  the  dis- 
charge if  he  is  satisfied  that  the 
statements  made  by  the  prisoner 
are  true. 

The  various  statutes  IT]  at  ing  to  the 
discharge  from  imprisonment  for 
debt  discussed  and  explained  by 
CHAISES  P.  DAI.Y.  Ch.  ,J. 

INJUNCTION, 

1.  The  courts  of  this  State  will,  to 
prevent  injustice  and  oppression, 
enjoin  a  \  arty  to  an  action  pending 
before  them  from  prosecuting  an 
action  subsequently  commenced  in 
another  St;rc.  win  re  the  matters 
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litigated,  and  the  relief  which  may 
be  had,  are  substantially  the  same 
in  both  actions.  KttlU-  v.  Jvlt.ic, 


2.  Where  the  defendant  in  r.n  action 
pending  here,  brought  by  his  wife 
for  a  limited  divorce,  commenced 
an    action  in   Connecticut  against 
the  wife   for  a  separation,  and  a 
decree  releasing  him  from  the  ob- 
ligation of  supporting  her.  intend- 
ing to  bring  it  to  a  tri;;l  before  the 
wife  could  obtain  a  trial  here,  and 
where  all  the  witnesses  for  the  wife 
resided  in  this  State  and  New  Jer- 
sey, and  she  was  pecuniarily  unable 
to  defend  the  action  brought  by  her 
husband  :  Jic-h.'l.  a  cafe  within  the, 
above     rule,    and    an    injunction 
granted.  H>. 

3.  To  authorize  nn  injunction  againsi 
the  creation  of  a  noise  it  miift  IK  t 
only  be  such  a  noise  as  produces 
actual  physical  discomfort  in  prr- 
sons  of  ordinary  sensibilities,  but, 
it  must  be  a  noise  unreasonably 
made.     Poolv.  C'oltinan,  11:.; 

4.  It  appeai-ing  that  the  defendant, 
a  tenant  in  a  French  flat,  lulled  his 
teething  infant  to  sleep  in  a  nine 
pound    parlor    baby-carriage,    by 
rolling  it  up  and  down  upon  his 
padded  carpeted  floor  :  field,  that 
the  noise,  if  any,  so  produced  was 
reasonable,  and  the  result  of  a  pro- 
per use  of  his  apartments,  and  that 
he  could  not  be  enjoined  from  so 
rolling  the  carriage  at  the  suit  of 
a    tenant    occupying    apartments 
underneath.  ?6. 


JUDGMENT. 

1.  The  court  cannot,  in  an  action 
brought  by  a  creditor  of  a  corpora- 
tion against  stockholders  to  en- 
force their  individual  statutory  li- 
ability to  pay  its  debt,  and  whore 
the  complaint  is  framed  solely  to 
enforce  such  liability,  and  the  trial 
is  by  jury,  render  judgment  that 
the  plaintiff's  claim  against  t  In- 
corporation be  collected  out  of  col- 
laterals which,  it  appears  upon 
the  trial,  are  held  by  the  defend- 
ants as  security  for  the  payment  of 
a  note  which,  when  paid,  was  tc 
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be  in  satisfaction  of  a  judgment 
which  had  been  obtained  by  the 
defendants  against  such  corpora- 
tion. Agate  v.  Sands,  66 

2.  The  dismissal  of  a  complaint  for 
a  defect  of  proof  arising  from  the 
absence  of  a  subscribing  witness  to 
a  writing,  the  execution  of  which 
is  in  issue,  is  not  a  judgment  upon 
the  merits,  and  is  no  bar  to  a  subse- 
quent action.  Lewis  \.  Davis,  185 

See  MUNICIPAL  CORPORATION, 
2,  o. 

JURISDICTION. 

1.  On  motion  to  vacate  an  order  of 
a  judge  of  this  court  for  the  ex- 
amination of  a  judgment  debtor 
in  proceedings  supplementary  to 
execution,  based  upon  a  judgment 
of  the  city  court  of  Brooklyn,  of 
which  a  transcript  has  been  filed 
in  New  York  county,  the  objection 
of  the  judgment  debtor  that  the 
judgment  was  based  upon  a  deter- 
mination of  a   referee  which  was 
outside  the  issues  referred  to  him 
cannot  be  considered.     Diossy  v. 
West,  298 

2.  Even  if  on  such  motion  the  judg- 
ment can   be  attacked,  the  court 
will  not  hold  it  void  for  want  of 
jurisdiction  of  such  court  of  the 
person   of  the   judgment   debtor, 
where  it  is  shown  that  he  appeared 
in  the  action   verified  the  answer 
and  affidavit  of  merits,  and  testi- 
fied as  witness  upon  the  trial.     V>. 

3.  When   a    judgment  is    obtained 
upon    substituted   service   of    the 
summons,     the     affidavits     upon 
which   the  substituted  service   of 
the  summons  is  ordered,  although 
sufficient  to  give  the  court  jurisdic- 
tion to  make  the  order,   are    not 
conclusive  in  a  suit  to  enforce  the 
judgment — e.  (/..  a  creditor's  suit 
to  have   declared  fraudulent  and 
void  certain  conveyances  of  prop- 
perty,  upon  which  the  judgment 
would   otherwise  be   a   lien — and 
the   defendants   in   that   suit   can 
destroy  the  effect  of  the  judgment 
by  showing    that    the    defendant 
therein  was  a  person  against  whom 
substituted  service  of  the  summons 
could  not  be  ordered,  c.  >j.,  a  non- 


resident of  the  State.     7>«.swi  II  v. 
Lincks,  5  IS 


LANDLORD   AND   TENANT. 

1.  A  monthly  tenant  had  ceased  t'> 
occupy  the  premises,  but  retaine  ! 
the  key.  The  landlord  insisted 
upon  his  right  to  go  into  the  prem- 
ises, but  the  tenant  declared  that 
if  he  had 'to  pay  the  rent  he  would 
keep  them  locked  up  to  the  end  of 
the  month.  The  landlord  procured 
a  tenant,  with  the  understanding 
that  he  should  have  the  premises, 
notwithstanding  the  lease  to  the 
existing  tenant,  and  sent  a  char- 
woman to  the  apartments  by 
means  of  another  key  which  he 
had  to  prepare  them  f.ir  the  in- 
coming tenant  :  th;;  intention  of 
the  landlord  being  t  >  allow  the 
new  tenant  to  take  possession  be- 
fore the  expiration  of  the  month, 
and,  at  the  same  time  hold  the  ex- 
isting tenant  to  the  payment  of 
the  rent  for  that  month.  The  ex- 
isting tenant,  when  he  found  the 
char- woman  working  in  the  house, 
turned  her  out  and  took  the  keys, 
whereupon  the  incoming  tenant 
applied  to  him  for  the  keys,  and 
he  agreed  that  he  might  have 
them  if  he  could  obtain  the  land- 
lord's consent,  upon  which  tlnj  in- 
coming tenant  procured  a  written 
order  from  the  landlord's  agent  to 
the  existing  tenant  to  deliver  the 
keys  to  the  incoming  tenant,  and 
the  latter  went  into  possession 
with  the  landlord's  acquiescence. 
Held,  that  this  amounted  to  a  sur- 
render of  the  premises  before  the 
expiration  of  the  term,  by  the  mu- 
tual acts  of  the  landlord  and  the 
existing  tenant,  and  discharged 
the  latter  from  the  payment  of 
rent  for  that  month.  Smith  v. 
Wheeler,  135 

2.  The  statute  (1  R.  S.  744,  §  1) 
which  provides  that  "agreements 
for  the  occupation  of  lands  or  ten- 
ements in  the  city  of  New  York 
which  shall  not  particularly  spe- 
cify the  duration  of  such  occupa- 
tion shall  be  deemed  valid  until 
the  first  day  of  May  next  after  the 
possession  under  such  agreement 
shall  commence,  and  the  rent  un- 
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der  such  agreement  shall  bo  paya-  ' 
ble  at  the  usual  quarter-days  for  the 
payment  (if  rent  in  the  said  city,  ; 
unless  otherwise  expressed  in  the 
agreement.'1    does  not  apply  to  a 
case  where   a  tenant   enters  with- 
out any  agreement  as  to  the  terms 
of  hiring  and  remains  for  a  series 
of  years,  paying  rent  monthly  in 
advance,  it  being  in  such  a  case  a  J 
monthly  hiring.      And    where  in  j 
such  a  case  the  tenant  has  vacated  j 
the  premises  after  giving  a  month's  \ 
notice  he  is  not  liable  for  the  rent 
to  the  tirst    of  May   thereafter,  <,r 
for  any   further  rent.      H'ilsoit   v. 
Taylor,  '2y> 

3.  An  undertenant  must  be  made  a 
party  to  summary  proceedings  by 
a    landlord    to    recover     demised 
premises  for  non-payment  of  rent ; 
and  where  such  an  undertenant  is 
removed  under  a  warrant  issued 
in  such  proceedings,  to  which  she 
is  not  a  party,  the  act  is  a  trespass, 
for  which  the  landlord  who  caused 
such  removal  is   liable.     Croft  v. 
Kiny,  265 

4.  Where  a  landlord  sued  out  a  dis- 
possess warrant,  which  command- 
ed   the   marshal    "  to   remove   all 
persons   from  said   premises,  and 
put  the  said  G.   K.  (the  landlord) 
into  the  full  possession  thereof," 
and  by  his  agent  caused  it  to  be 
executed  by  the  marshal,  and  when 
informed  of  the  acts  of  the  mar- 
shal in  executing  it  said  that  the 
marshal  had  done  his  duty, — Held, 
that  the  landlord  was  liable  for  the 
acts  of  the  marshal  in  removing, 
under  the  warrant,   an  underten- 
ant who  was  not,  but  should  have 
been,   a  party  to  the  proceedings 
to  dispossess.  ib. 

5.  It  seem*,  that  where,  after  a  land- 
lord'hiis  SIKH!  out  a  dispossess  war- 
rant in    summary   proceedings,  to 
recover  the  possession  of  demised 
premises  for  non-payment  of  rent, 
he  accepts  as  his  tenant  one  of  the 
persons  in  possession  of  the  prem- 
ises, he  is  not  bound   to  notify  the 
marshal  to  whom  the  warrant  has 
been  issued  of  such  new  tenancy 
and     countermand    the     warrant 
against  such  person.  ib. 

C.  Where  at  the  time  of  a  lease  the 


demised  premises  art1  suppMc  1  with 
water  conveyed  there  b\  pipes — 
c.  <i..  with  the  Croton  water  in  the 
city  of  New  York — the  UM>  of  the 
water  is  a  privilege  or  easement 
which  constitutes  a  par;  of  the  de- 
mised premises,  and  if  the  land- 
lord shut  off  the  supply  of  water 
through  the  pipes,  and  refuses  to 
allow  the  tenant  the  use  <  f  it.  :.hi< 
amounts  to  an  eviction  from  a 
portion  of  the  demised  premise:-: 
and  the  tenant,  en  surrendering 
possession  of  the  premises,  is  re- 
lieved from  payment  of  the  rent 
reserved  in  the  lease,  except  for 
the  period  for  which  he  h;;s  actu- 
ally occupied  the  premise:-.  Tin- 
West  Side  :~':(r!n  ,'.s  Hank  \.  JWf- 
ton,  '•*>•}. 

.  Where  !!,.•  landlord  turned  eft 
the  Ci\,Ujii  water  from  the  demised 
premises  in  such  a  case,  and  for- 
bade the  tenant  to  turn  it  on 
again  :  held,  that  this  amounted 
to  an  eviction  from  a  portion  ot 
the  demised  premises.  ih. 

.  When  Croton  water  pipes  which 
are  arranged  for  a  whole  building, 
and  which  supply  water  to  the, 
part  occupied  by  the  tenant  of  a 
portion  thereof,  get  out  of  repair, 
the  landlord  of  the  whole  building 
is  the  one  to  repair  them,  and  not 
the  tenant  who  occupies  only  a 
part  thereof.  ib. 

LEASE. 

,  A  written  lease  is  to  be  construed, 
if  possible,  so  as  to  give  effect  to 
the  intention  of  the  parties,  which 
is  to  be  gathered  from  the  whole, 
instrument.  The  Orphan  Asylum 
Society  of  the  City  of  New  York 
v.  Waterbury,  o-"> 

,  In  a  lease  of  twenty-one  years,  it 
was  covenanted  that  if  the  tenant, 
during  the  tirst  seven  years,  or,  if 
the  landlord  consented,  any  time 
during  the  residue  of  the  term, 
should  erect  upon  the  land  a  house 
two  stories  or  more  in  height,  and 
constructed  as  therein  specified, 
that  the  landlord,  at  the  end  of 
the  term,  would  pay  for  the  value 
of  the  building,  or  give  a  further 
term  of  twenty-one  years  ;  and 
that  said  second  lease  should  pro- 
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vide  for  a  further  renewal  of 
twenty-one  years  in  all  cases  in 
which  there  slum  Id  be  erected, 
and  then  standing  on  the  premises, 
a  substantial  dAvelling-house  three 
stories  or  more  in  height,  con- 
structed as  the  law  required  in  the 
part  of  the  city  where  the  premises 
were  located  ;  or  if  the  landlord 
should  not  agree  to  such  third  re- 
newal, that  he  would  pay  the  value 
of  the  building.  At  the  expiration 
of  the  first  lease,  the  landlord 
•  agreed  and  did  grant  a  renewal  for 
the  further  term  cf  twenty-one 
years,  which  renewed  lease  recited 
that,  as  the  parties  could  not  agree 
upon  the  construction  of  the  cov- 
enants in  the  first  lease,  as  to 
what  covenants  were  to  be  insert- 
ed in  the  renewed  lease,  it  was,  to 
avoid  dispute,  agreed  that  the  sec- 
ond lease  should  contain  all  the 
covenants  which,  according  to  the 
true  construction  of  the  first  lease, 
it  should  contain.  Held,  that  the 
omission  in  the  second  lease  of  the 
condition  in  respect  to  a  further 
renewal  did  not  make  it  obligato- 
ry, under  the  second  lease,  that 
the  plaintiff  should  give  a  third 
lease  of  twenty-one  years,  with  a 
covenant  for  renewal  provided  a 
dwelling-house  of  three  or  more 
stories  should  then  be  standing  ; 
that  the  true  construction  of  the 
meaning  of  the  language  employed 
was,  that  if  the  landlord  did  not 
at  the  expiration  of  the  first  lease 
give  a  second  cue,  he  should  pay 
for  the  faco-story  building  ;  and 
that  if  a  dwelling-house  of  three  or 
more  stories  should  he  erected  and 
standing  at  the  expiration  of  the 
second  lease  that  he  would  give  a 
further  lease  for  twenty-one  years, 
or  pay  for  the  three-story  building, 
if  such  a  building  had  been  erected 
and  was  then  on  the  premises  ; 
that  the  instrument  simply  pro- 
vided for  the  contingency  of  two 
renewals,  and  had  no  provision  in 
it  for  anything  beyond  that.  ib. 

M. 

MANUFACTURING     CORPORA- 
TION. 

1.  Whether  it  is  a  defence  to  an  ac- 
tion brought  by  a  creditor  of  a  cor- 
poration against  defendants  to  en- 


force their  individual  statutory 
liability  to  pay  its  debt  that  they 
are  also  creditors  <.f  the  corpora- 
tion to  an  amount  exceeding  tlie 
stock  held  by  them,  by  reasi  n  <;!'  a 
judgment  obtained  by  tlicm  for 
money  advanced  to  the  corpora- 
tion, unless  it  is  shown  that  the 
money  was  used  to  pay  the  debts 
of  the  corporation, — (juaire.  Ayute 
v.  Sands.  CiG 

.  The  trustees,  upon  a  failure  to 
file  any  annual  report,  become  li- 
able for  all  the  debts  of  the  cor- 
poration contracted  during  their 
trusteeship  and  due  and  unpaid  at 
the  time  of  such  failure,  and  are 
not  exempted  therefrom  by  having 
liled  an  annual  report  for  a  previous 
year,  and  after  the  debt  against 
the  corporation  had  accrued.  Duck- 
worth v.  lioach,  159 

,  A  cause  of  action  against  the 
trustees  of  a  manufacturing  cor- 
poration, under  L.  1848,  c.  40,  § 
12,  for  a  failure  to  file  an  annual 
report,  accrues  immediately  upon 
such  failure,  and  the  limitation  to 
such  actions  of  three  years  begins 
to  run  at  that  lime,  and  not  from 
the  time  when  the  debt  against  the 
corporation  accrued.  16. 

See  JUDGMENT,  1. 


MARINE  COURT. 

See  APPEAL,  4,  5,  7,  8,  13,  15, 
16. 

MARRIED  WOMAN. 

,  Since  by  the  statutes  of  this  State 
a  married  woman  may  make  a 
valid  promissory  note  in  or  about 
a  trade  or  business  carried  on  by 
her  on  her  own  account,  it  is  not 
a  sufficient  answer  to  a  complaint 
on  a  note  made  by  a  woman  for 
her  to  allege  that  at  the  time  of 
making  it  she  was  married,  but  she 
must  also  aver  that  it  was  not 
made  in  or  about  the  carrying  on 
of  any  trade  or  business  by  her  ; 
and  where  the  answer  does  not 
contain  this  latter  averment  the 
plaintiff  is  entitled  to  judgment  on 
the  pleadings.  Ferris  v.  Holme*, 
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2.  A  married  woman   cannot   bind  j 
herself  as  surety  on  a  recognizance 
(entered  into  by  her  without  any 
benefit   arising   therefrom   to   her 
separate   estate)  conditioned   that 
the  principal  therein  will  appear 
at  a  Court  of  General  Sessions  to 
answer  any  indictment  that  may 
be   found  against  him  ;    at   least 
where  she  does  not  in  the  recogni- 
zance bind  her  separate  estate  for 
the  performance  thereof.     People 
v.  WUliams,  264 

3.  It  seems,  that  a  married  woman 
may  form  a  valid  contract  of  part- 
nership in  trade  with  her  husband. 
Zimmerman  v.  Erhctrd,  311 

See  HUSBAND  AND  WIFE. 
MECHANICS'  LIEN. 

1.  Tinder   the  mechanics'    lien   law 
the  right  of  a  sub-contractor  to  rile 
a  notice  of  claim,   and  acquire  a 
lien  and  the  right  to  payment  out 
of  moneys  due  the  contractor  from 
the  owner  of  the  premises  against 
which  the  lien  is  tiled,  is  not  cut 
oft'  by  an  assignment  for  the  benefit 
of  creditors,  made  by  the  contrac- 
tor before  the  filing  of  the  lien. 
Smith  v.  Baily,  128 

2.  The  assignee  in  such  a  case  has 
a  right  to  contest  the  validity  of 
the  Hen  upon  every  ground  avail- 
able to  the  owner  of  the  premises. 

ib. 

3.  A  notice  of  lien  filed  by  a  sub- 
contractor   which,     after    setting 
forth    the   terms   of   the   contract 
by  which  it  was  agreed  "that  the 
work  and  materials  were  to  be  paid 
for   in  cash  as   delivered,"  states 
that  "  all  the  work  and  materials 
for  which  said  claim  is  made  has 
been  done,"  and  that  the  claim  is 
'•for  work,   labor   and   materials 
done,  performed,  and  furnished," 
fulfils  the    statutory   requirement 
that     the     notice     should     state 
whether  all  the  work  or  materials 
for  which  the  claim  is  made  has 
been   actually   pel-formed    or  fur- 
nished, and  if  not,  how  much  of  it. 

ib. 

4.  Where  a  notice  of  lien  filed  by  a 
sub-contractor     stated     that     the 


claimants  were  to  furnish,  ready  to 
be  put  up,  certain  portions  of  the 
doors,  blinds,  &c.,  for  the  new 
house  then  being  erected  by  B.  and 
C.  (the  contractors]  thereinafter 
described,  under  a  contract  be- 
tween them  and  the  owner  of  said 
building  to  do  all  the  carpenter 
work  and  furnish  materials  there- 
for on  said  building, — Held,  that 
this  was  a  sufficient  statement  that 
the  materials  were  purchased  to 
be  used  in  the  construction  of  the 
building.  ib. 

5.  A  notice  of  lien  filed  by  a  sub- 
contractor, stating  that  "the  bill 
hereto  annexed  contains  a  correct 
statement  of   the  work  done   and 
the  moneys  paid  and  the   balance 
due,"    and   having   such   bill    an- 
nexed,   fulfils     the    statutory    re- 
quirement that  the  notice  should 
state  that  the  amount   demanded 
is  one  existing  after  deducting  all 
just  credits  and  offsets.  ib. 

6.  The  notice  of   lien  of  a  sub-con- 
tractor, where  no  part  of  his  con- 
tract is  in  writing,  need  not  con- 
tain any  statement  of  that  fact.  ib. 

1.  A  notice  of  mechanics'  lien  under 
L.  1875,  c.  379,  §  5,  which  does  not 
state  that  the  sum  claimed  therein 
is  after  deducting  all  just  credits 
and  offsets,  nor  by  whom  the  per- 
son claiming  the  lien  was  employed, 
nor  to  whom  he  furnished  the  ma- 
terials, nor  the  terms  or  conditions 
of  the  contract,  nor  whether  all 
the  work  or  materials  for  which 
the  claim  is  made  was  actually  per- 
formed or  furnished,  is  fatally  de- 
fective, and  no  lien  is  created  by 
the  filing  of  it.  Fogarty  v.  Wick, 

166 

8.  The  Mechanics'  Lien  Act  for  the 
city  of  New  York  of  1875  (L.  1875, 
c.  379,  passed  May  17th,  1875),  was 
intended  to  provide  a  complete 
remedy  for  the  enforcement  of 
mechanics'  liens  and  to  supersede 
the  pre-existing  statutory  provi- 
sions upon  that  subject,  and  it  re- 
pealed by  implication  all  such  pro- 
visions, so  far  as  they  were  not  in 
accordance  with  or  were  covered 
by  its  provisions  on  the  subject. 
Heckmann  v.  Pinkney.  466 
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9.  The  provisions,  therefore,  in  the 
act  of  186:3  (L.  1863,  c.  500,  §  11), 
providing  that  the  lien  shall  cease 
after  one  year,  unless  hy  order  of 
the  court  it  was  continued  and  a 
new  docket  made  stating  the  fact, 
was  superseded  by  the  provisions 
of  section  8  of  the  act  of  1875,  that 
the  lien  shall  cease  in  ninety  days 
unless  an  action  is  commenced 
within  that  time  to  enforce  it,  and 
a  notice  is  h'led  with  the  county 
clerk  of  pendency  of  the  action  ; 
and  it  is  not  necessary,  therefore, 
that  the  provision  of  section  11  of 
the  act  of  18(i3  should  be  complied 
with  in  order  to  continue  the  lien. 

ib. 

MUNICIPAL  CORPORATIONS. 

1.  An  audit  and  allowance  or    dis- 
allowance by  the  board  of  super- 
visors or  board  of  apportionment 
and  audit  of  a  claim  against  the 
county  or  city  of  New  York,  in  a 
matter  within  its  jurisdiction,   is 
conclusive,  and  cannot  be  reopened 
or  set  aside  by  the  courts  except 
for  fraud;  but  the  board  itself  may 
reconsider  the  matter,  and  if  the 
audit  was  erroneous  or  improper, 
correct  it.   Brennan  v.  Mayor,  &c. , 
of  New  York.  426 

2.  An  audit  and  allowance  procured 
by  fraud  may  be  impeached  in  an 
action  brought  against  the  county 
to  compel  payment  of  the  amount 
allowed,  or  in  one  brought  to  open 
such  audit  and  allowance,  whether 
the  fraud    was    accomplished  by 
means  of  false  documents  submit- 
ted to  and  passed  upon  by  the  board, 
or  by  means  of  the  fraudulent  sup- 
pression of  facts  in  the  proceed- 
ings before  it,  or  where  it  is  shown 
that  the  board  knew  that  the  claim 
was    fraudulent    and    knowingly 
co-operated  in  the  consummation  j 
of  the  fraud.  ib. 

C.  The  strict  rule  which  prevails 
where  equitable  aid  is  asked  to  re- 
lieve against  a  judgment  obtained 
by  fraud,  that  the  fraud  must 
have  been  extrinsic  and  collateral 
to  the  matter  tried  in  the  judg- 
ment, does  not  apply  to  an  audit 
obtained  by  fraud,  because  the  in- 
jured party  has  not  the  same  facil- 
ities to  prevent  injustice  that  a 


party  had  against  whom  a  judg- 
ment has  been  rendered.  ib. 

MONEY  HAD   AND  RECEIVED. 

1.  The  payment  to  a*  marshal  of 
money  by  a  wife,  the  owner  of 
property,  to  save  it  from  a  threat- 
ened seizure  under  an  execution 
held  by  the  marshal  against  her 
husband,  is  not  a  voluntary  pay- 
ment, and  the  wife  can  recover  the 
money  in  an  action  against  the 
marshal.  The  law  is  the  same 
where  the  money  is  so  paid  in  in- 
stalments at  different  times  during 
the  life  of  the  execution  and  the 
continuance  of  the  threats.  Coady 
v.  Curry,  5(J 

MORTGAGE. 

1.  It  is  no  defence  to  an  action  upon 
the    guarantee  of    payment   of   a 
bond   secured   by   a  mortgage  on 
real  estate  that   an  action  to  fore- 
close the  mortgage  has  been  com- 
menced,  nor  that  in  such  suit  a 
receiver  of  the  rents   and   profits 
has   been  appointed.      ftchaaf  v. 
O'Brien,  '  181 

2.  The  statutory  provision  (2  R.  S. 
191,  §  153),  that  after  an  action  for 
foreclosure  has  been  brought,  and 
while  it  is  pending,  no  proceeding 
shall  be  had  at  law  for  the  recovery 
of  the  debt,  or  of  any  part  of  it, 
unless  with  leave  of  the  court,  has 
no  application  to  an  action  against 
the  mortgagee  upon  his  guarantee 
of  payment  of  the  debt.  ib. 

3.  Where,  in  action  to   foreclose  a 
mortgage;,   the    whole    amount   of 
principal  and  interest  was  claimed 
to  be  due  on  account  of  the  failure 
of  the  mortgagor  to  pay  a  certain 
instalment     of     interest     within 
twenty  days  after  it  became  due, 
and  the  answer  alleged  as  an  ex- 
cuse for  the  non-payment  of  the 
instalment  of  interest  that  there 
had   been  a  parol  agreement   be- 
tween  the   mortgagor   and   mort- 
gagee, by  which  it  was  agreed  that 
the  mortgagor  should  have  twenty 
days'  additional  time  in  which  to 
pay   it,   and    that   the  mortgagee 
should    call    at    the    mortgagor's 
place  of  business  to  get  it,  and  that 
at  such  appointed  place  and  time 
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of  payment  the  mortgagor  had  the 
money  ready,  but  no  actual  tender 
of  the  interest  had  ever  been 
made,  and  the  defendant  did  not, 
in  his  answer,  tender  the  amount 
of  interest  due,  nor  pay  it  into 
court :  Held,  that  even  although 
the  failure  to  pay  the  interest  was 
so  excused  that  the  court  would 
not  decree  payment  of  the  whole 
principal  sum,  that  the  plaintiff 
was  entitled  to  a  judgment  of  fore- 
closure for  the  amount  of  interest 
due,  and  under  the  circumstances 
ought  to  be  allowed  costs.  Asen- 
dorf  v.  Meyer,  278 

4.  In  an  action  to  foreclose  a  mort- 
gage, where  only  a  part  of  the  sum 
secured  by  it  is  due  and  payable  at 
the  commencement  of  the  suit,  the 
court  may  make  a  decree  of  sale  to 
cover  not  only  that  sum  but  also 
such  other  sums  as  may  be  due  at 
the  time  of  making  the  decree,  ib. 

N 

NAME. 

1.  A  person  may  legally  name  him- 
self, or  change  his  name,  or  acquire 
a    name    by    reputation,   general 
usage  and  habit.     England  v.  The 
New  York  Publishing  Co.,        375 

2.  Where,  however,  the  later  use  of 
the  designation  in  such  a  case  is 
made  for  the  purpose  of  leading 
the  public  to  believe  that  the  arti- 
cles so  desig7iated  are  those  of  the 
prior  user  of  the  designation,  and 
thus  depriving  such  prior  user  of 
his  gains,  the  court  will  restrain 
such  dishonest  use.  ib. 

3.  The  test  is  whether  he  uses  the 
name  honestly   and    fairly  in   the 
ordinary  prosecution  of  his  busi- 
ness, or  dishonestly  to  palm  oft'  his 
own  commodity  as  the  product  ion 
of  another.  ib. 

4.  The  plaintiff's  original  name  was 
Henry  Carter,  and  the  defendant, 
his  eldest  son,  was  born  in  Eng- 
land, and  his  name,  as  registered 
at  birth,  was  also  Henry  Carter. 
Both  came  from  England  to  this 
country,   where   the    plaintiff   as- 
sumed the  name  of  Frank  Leslie, 


and  published  various  newspapers 
under  titles  of  which  the  words 
'•Frank  Leslie's"  formed,  in  each 
instance,  part.  These  publications 
became  widely  known,  and  their 
titles  obtained  a  pecuniary  value. 
The  plaintiff  also  obtained  an  act 
of  the  Legislature  changing  his 
name  from  Henry  Carter  to  Frank 
Leslie  ;  directed  his  son.  the  de- 
fendant, to  take  that  name,  and 
his  son  by  that  name  was  christ- 
ened and  married  here.  After- 
ward the  son,  in  obedience  to  his 
father's  wishes,  and  under  threats 
of  disinheritance,  assumed  the 
name  of  Henry  Leslie.  By  this 
name,  while  employed  by  his 
father,  he  signed  receipts  and  be- 
came known  to  many  acquaint- 
ances, but  to  his  wife  and  many  of 
his  relations  he  was  still  known  as 
Frank.  He  had  been  further  in- 
fluenced to  assume  the  name  of 
Henry  by  being  told  that  he  was 
prohibited  from  using  the  name  of 
Frank  by  an  order  of  court.  Upon 
learning  that  there  was  no  such 
order,  he  resumed  the  name  of 
Frank  Leslie,  and,  in  connection 
with  others  incorporated  under  the 
name  of  the  New  York  Publishing 
Company,  commenced  the  publica- 
tion of  a  serial,  entitled  "Frank 
Leslie,  Junior's.  Sporting  and 
Dramatic  Times."  An  injunction 
against  this  use  by  the  defendants 
of  the  words  "  Frank  Leslie  "  was 
asked  for  by  the  plaintiffs.  Held, 
that  such  injunction  should  be  de- 
nied, ib. 

NEGLIGENCE. 

1.  A  corporation  which   lets   a  dry 
dock  to  a  person,  who  uses  it  in 
his   own   business   of   repairing  a 
vessel,  is  not  liable  for  injuries  to 
a    workman    employed    by    him, 
caused    by   a  defective    plank   in 
staging  built  by  him  for  the  pur- 
pose of  such  repairs,  where,  though 
the   planks   for   the  staging  were 
furnished  by  the  corporation,  yet 
they  formed   no  part  of  the  dry 
dock  let,   and    the    person   using 
them  for  his  staging  had  the  right 
to  accept  or  reject  them  or  any  of 
them.     Mulcaliy  v.  The  Neic  York 
Floating  Dry  Dock  Company,     93 

2.  Upon  the  question  as  to  whether 
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or  not  a  railroad  company  has  been 
guilty  of  negligence  in  respect  to 
an  accident  to  one  crossing  its 
track,  the  presence  ur  absence  of 
a  flagman  at  the  crossing  at  the 
time  of  the  accident  are  facts  rele- 
vant to  the  issue  ;  and  the  fact 
that  there  had  been  a  flagman  at 
the  point  before  the  accident, 
coupled  with  the  fact  that  there 
was  none  at  the  time  of  the  acci- 
dent, may  be  shown  as  tending  to 
prove  negligence.  Cnxey  v.  The 
New  York  Central  and  Hudson 
River  R.  R.  Co.,  220 

3.  Questions  calling  upon  a  witness 
to  say  whether  he  saw  an  engine 
sufficiently  to  see  whether  or  not 
the  bell  was  ringing  ;  whether  he 
was  in  a  position  where,  if  a  hell 
had    been    rung,   he    could    have 
heard  it  ;  whether  he  could,  when 
in  a  certain  position,  see  a  certain 
other  designated   spot,  are   ques- 
tions calling  for  statements  of  fact, 
and  not  for  the  opinion  of  the  wit- 
ness, ib. 

4.  A  minor  is  not  held  to  the  exer- 
cise of  so  high  a  degree  of  care 
and  prudence  as  is  required  from 
adults.  ib. 

5.  In  an  action  to  recover  damages 
for  negligence    in   blasting  rocks 
within  the  limits  of  the  city  of  New 
York,  evidence   that  there  was  a 
failure  to  comply  with  the  city  or- 
dinances in  regard  to  blasting  is 
evidence  of  negligence  to  go  to  the 
jury.     Roster  v.  Noonan,          2ol 

6.  In  such  a  case,  where  experts  in 
the  use  of  explosive  compounds 
have  testified  that  if  the  corpora- 
tion ordinances  had  been  complied 
with,  and  a  proper  charge  of  the 
explosive  material  used,  the  explo- 
sion would  not  have  thrown  pieces 
of   the  rock    to    the    distance   at 
which  the  plaintiff's  intestate  had 
been  struck   and   killed,  and   the 
witnesses  for  the  defendant  posi- 
tively swear  that  a  proper  charge 
was  used  and  all  the  requirements 
of  the  corporation  ordinances  com- 
plied with,  and  there  is   no  other 
evidence  of  negligence  in  the  case, 
the  complaint  will  not  be  dismissed 
nor  a  verdict  directed  for  the  de- 
fendant, but  the  question  of  negli- 


gence will  b-3  It  ft  to  the  jury,  and 
a  finding  by  them  that  the  defend- 
ant wa9  negligent  will  not  be  set 
aside.  ib. 

7.  In  an  action  against  a  horse-rail- 
road company  to  recover  damages 
for  negligence  in  driving  over  the 
plaintiff's  intestate,  the  driver  of 
the  car  by  which  he  had  been  in- 
jured testified  that  at  the  time  of 
the  alleged  negligent  driving  the 
deceased  came  '•  staggering  over  to 
catch  the  horses  by  the  heads  ;  he 
seemed  to  me  to  be  drunk,  but  I 
could   not   say  positively  that  he 
was."     Held,  that  this  was  suffi- 
cient evidence  of  intoxication  in 
the   deceased   at  the  time  of  the 
accident  to  entitle  the  defendant 
to  have  the  jury  instructed  as  to 
the  effect  of  such  intoxication  upon 
the  plaintiff's  right  to  recover,  and 
that  it  was  error  for  the  court  to 
refuse  to  charge  that  if  the  jury 
believed  that  the  deceased  was  in- 
toxicated, and  would  not  have  been 
injured   had    he   been   sober,    the 
plaintiff  could  not  recover.    Brad- 
ley v.   The  Second  Avenue  Rail- 
road Co.,  289 

8.  The  defendant  was  a  corporation 
engaged  in  mining  coal,  which  it 
shipped  over  a  railroad  having  a 
terminus  at  Perth  Amboy  under  a 
freight  contract  which  bound  the 
railroad   company  to   deliver  the 
coal  on  board  boats  at  Perth  Am- 
boy, and  the  defendant  then  gave 
to  the  persons  to  whom  it  wished 
coal  delivered  orders  for  the  deliv- 
ery of  coal,  directed  to  the  agent  of 
the    railroad    company    at   Perth 
Amboy,  who  delivered  the  coal  on 
board  of  the  boats   according  to 
such  orders.     Held,  that  the  rail- 
road company's  agent  was  not  the 
agent  of   the  defendant,  and  the 
defendant  was  not  chargeable  with 
his  acts,  or  bound  by  his  declara- 
tions in  the  delivery  of  coal  to  per- 
sons to  whom  the  defendant  had 
given  orders  therefor.     And  held 
further,  that  where  the  captain  of 
the  plaintiff's  boat  having  received 
an  order  for  the  delivery  by  such 
railroad  agent  at  Perth  Amboy  on 
board  of  the  plaintiff's  boat  of  two 
hundred  and  fifty  tons  of  coal,  and 
knowing  that  she  was  incapable  of 
carrying  that  amount,  nevertheless 


INDEX. 


delivered  the  order  and  allowed 
such  railroad  agent  to  put  on  board 
two  hundred  and  fifty-eight  tons, 
and  the  boat  in  consequence  there- 
of sank  in  attempting  to  transport 
it,  that  there  was  negligence  on 
the  part  of  the  captain  which  pro- 
vented  a  recovery  against  the  de- 
fendant for  the  loss  of  the  boat. 
Kelly  v.  The  Lehiyh  Valley  Coal 
Co.,  291 

9.  As  against  a  mere  trespasser  upon 
its   track,   a   railroad    company  is 
not  bound  to  use  the  most  modern 
apparatus  and  most  effectual  con- 
trivances for  managing  and  oper- 
ating its  trains,  and  therefore  in 
an  action  against  such  a  railroad 
company  for  causing  the  death  of 
one  who  was.  at  the  time  lie  re- 
ceived the  injuries  which  caused 
his  death,   a   trespasser  upon  the 
company's  track,  evidence  tending 
to  show  that   the  accident  might 
have  been  prevented  had  the  com- 
pany used   certain  improved   air- 
brakes in  general  use  on  railways 
is    not   admissible.     McKenna  v. 
The  New  York  Central  &  Hudson 
Hirer  R.  R.  Co.,  304 

10.  Where  the  deceased,  who  was  a 
trespasser    upon    the   defendant's 
railroad  track,  had  fallen  on  the 
track,  and   was   lying   in   such   a 
position  that  a  passing  train  would 
not  strike  him, — Held,  that  it  was 
not  negligence  in  the  engineer  of 
an  approaching  train  not  to  stop 
the  train  on   seeing  the  deceased 
lying  on  the  track,  and  that  the 
railroad  company  were  not  liable 
for  the  effect  of  the  train  striking 
the  deceased  in  consequence  of  his 
moving  when  the  train  had  almost 
passed  him.  ib. 

11.  A  municipal  ordinance  requiring 
abutting  owners  to  keep  the  side- 
walks in  fron:    of   their  premises 
free  from  ice.  and  imposing  a  pen- 
alty for  a  failure  to  do  so,  does  not 
create  a  right  of  action  in  favor  of 
a  casual  passer-by,  who,  by  reason 
of  a  failure  of  such  owners  to  obey 
the  ordinance  and  remove  the  ice, 
falls    and    is    injured.     Fuchs   v. 
Schmidt,  317 

1'2.   It  xf-i-nis,   that   at   common  law 
there  is  no  obligation  upon  abut- 


ting owners  to  keep  the  highway 
in  front  of  their  land  free  from  ice 
and  snow.  ib. 

13.  The  question  of  contributory  neg- 
ligence is  necessarily,  almost  fn 
every  case,  a  question  of  fact  for 
the  jury  ;  and  when  the  jury  have, 
under  proper  instruction,  found 
upon  this  fact,  an  appellate  court 
is  not  justified  in  setting  aside 
their  verdict  upon  its  own  views  of 
the  evidence.  O'Donnell  v.  JV.  Y. 
&  H.  11.  R.  Co.  409 

NEW  TRIAL. 

1.  The  facility  with  which  new  trials 
are  obtained  for  slight  or  techni- 
cal errors,  which  are  excepted  to, 
commented  on,  and  declared  to  l>e 
one  of  the  greatest  defects  in  our 
present  system  of   jurisprudence. 
Koster  v.  Noonan,  231 

2.  Under  the  provisions  of  §  999  of 
the  Code  of  Procedure,  that  "  the 
judge  presiding  at  a  trial  by  a  jury 
may,  in  his  discretion,  entertain  a 
motion  made  upon  his  minutes  at 
the  same  term  to  set  aside  the  ver- 
dict and  grant  a  new  trial    *    *    * 
because    the    verdict    is    *    *    * 
contrary    to    the    evidence,''    the 
judge  may,  upon  a  motion  so  made 
upon  his  minutes,  set  aside  a  ver- 
dict because  it  is  against  the  weight 
of  evidence.     Clark    v.    The  Me- 
chanics' National    Hank    of   the 
City  of  New  York,  481 

3.  The  plaintiff  brought   an    action 
against  the  defendant  (a  bank  with 
which  he  had  been  a  depositor)  to 
recover  $27,149  90,  claimed  to  bo 
the    balance   of   his    deposit,    but 
which  the   defendant   claimed    to 
have    paid    out    on    twenty-three 
checks  drawn   by  him,  but   \vhir',i 
it  was  unable  to  produce.     It  ap- 
peared   in     evidence     that    thc>« 
cheeks  were   charged   against  his 
account  in   1864,   and  that  he  be- 
came aware  that  such  charges  had 
been  made,  and  that  the  vouchers 
therefor  were  missing  in  18(>5,  and 
that  he  made  no  formal  demand 
upon  the  hank  for  payment  to  him 
of  such  amount,  nor  brought  any 
action  to  recover  it  until    ele\e;i 
years  afterwards,  although  dari:: _' 
the  whole  of  that  time  he  c;r.;th.- 


586 


INDEX. 


ued  to  be  a  customer  of  the  bank, 
and  his  bank  book  during  that  time 
had  been  balanced  twenty-three 
times.  The  plaintiff  swore  that  as 
soon  as  he  became  aware  that  the 
charge  had  been  made  against  his 
account  and  that  the  "vouchers 
were  missing,  that  he  objected  to 
the  charge  and  sought  to  have  the 
vouchers  produced  or  the  account 
altered,  but  was  put  off  from  time 
to  time  by  the  officers  of  the  bank 
until  the  suit  was  brought.  It  ap- 
peared that  though  the  plaintiff 
was  in  business  in  New  York  City 
as  a  wholesale  and  retail  grocer, 
doing,  as  he  testified,  a  large  busi- 
ness during  the  period  when  the 
missing  checks  were  paid,  he  kept 
no  cash  book  and  made  no  entry 
of  his  payments  in  any  book,  and 
could  give  no  account  of  any  of  his 
business  transactions  during  that 
period,  claiming  that  all  his  books 
and  papers  for  that  period  were 
lost.  The  defendant  proved  that 
the  missing  checks  were  received 
and  paid  by  it  in  the  ordinary 
course  of  business.  The  plaintiff 
did  not  swear  that  he  had  not 
drawn  the  missing  checks,  but 
swore  he  had  never  drawn  checks 
for  the  amounts  charged  against 
him.  In  regard  to  two  of  the  miss- 
ing checks,  it  was  proved  that  they 
were  presented  by  persons  with 
whom  the  plaintiff  at  the  time  was 
doing  business,  and  were  for 
amounts  which  he  owed  and  had 
paid  them  at  that  time,  and  there 
\vas  also  some  evidence  indicating 
that  three  other  of  the  missing 
checks  had  been  given  in  payment 
of  claims  due  by  the  plaintiff  to 
persons  with  whom  at  the  time  he 
dealt.  It  was  shown  by  the  de- 
fendant, by  the  person  who  had 
been  its  check  clerk  at  the  time 
when  the  checks  were  charged 
against  the  plaintiff's  account,  and 
who  had  entered  the  bulk  of  the 
plaintiff's  checks  from  the  time 
that  he  had  opened  his  account 
eight  years  before,  and  who  had 
therefore  become  familiar  with  the 
plaintiff's  handwriting  and  knew 
his  signature,  that  ibis  clerk  re- 
ceived nineteen  of  the  missing 
checks  in  the  regular  course  of 
business  and  entered  them,  the 
signatures  of  whiHi  '.'o  recognized 
at  the  time  to  Le  in  the  handwrit- 


ing of  the  plaintiff,  and  that  they 
came  to  him  from  the  j  aying- 
teller,  who  was  dead  a!  11  e  time 
of  the  trial,  by  whom  li  ey  1  ad 
previously  been  examin«;  and 
passed,  and  that  the  rei.vaming 
four  missing  checks  came  inio  the 
possession  of  the  assistant  j-ayiiig- 
teller,  being  received  by  bin:  in  the. 
regular  course,  of  business  from 
the  paying-teller  and  entered  by 
him  at  the  dates  when  they  were 
received,  the.  signatures  to  \\hhh 
he  then,  and  on  the  trial,  believed 
to  have  been  in  the  handwriting  of 
the  plaintiff,  he  also  being  familiar 
with  the  plaintiff's  handwriting. 
At  the  time  when  the  missii.;,* 
checks  were  paid  the  j.laintiff  was 
a  man  in  comparative  affluence, 
but  at  the  time  cf  the  (rial  had  1  e- 
come  so  reduced  in  cheun.?; amcs 
as  to  have  no  property  except  what 
he  wore  upon  his  person  ;  and 
when  examined  under  oath  as  to 
whether  he  had  any  property  to 
satisfy  an  execution  against  him. 
made  no  disclosure  of  the  exist- 
ence of  the  claim  against  the  bank. 
Upon  this  and  other  evidence  of  a 
minor  character  the  plaintiff  re- 
covered a  verdict  for  the  full 
amount  claimed.  Held,  that  the 
verdict  was  clearly  against  the 
weight  of  evidence,  and  that  it 
was  properly  set  aside  upon  that 
ground.  ib. 


NOTICE. 

1.  Where  the  grant  of  the  right  to 
use  the  patented  machine  provided 
that  the  grantees  should  be  at 
liberty  to  terminate  it  at  the  end 
of  the  third  or  any  subsequent  year 
on  giving  the  grantor  three  months' 
notice,  in  writing,  previous  to  No- 
vember 14th  in  that  year,  of  "  their 
intention  and  wish  to  terminate 
the  same,"  a  notice  which,  after 
referring  to  the  grant  and  the  pro- 
vision contained  in  it  for  its  termi- 
nation, stated  :  "  We  desire  to  give 
the  notice  required  by  the  contract, 
as  it  is  our  present  intention  to 
discontinue  the  use  of  the  machine 
after  said  14th  day  of  November." 
Held,  a  sufficient  notice  of  a  wish 
and  intention  to  determine  the 
agreement.  ib. 
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OFFICER. 

1.  The  office  of  assistant  cleric  of  a 
district  court  of  the  city  of  New 
York  and  that  of  member  of  As- 
sembly are  not  incompatible,  and 
serving  in  the  hitter  capacity  is  not 
a  vacation  of  the  former  office. 
The  People  ex.  rel.  Gilchrist  v. 
Murray,  347 


PARTNERSHIP. 

1.  Where   a  partnership   agreement 
does   not   provide  that   a  partner 
shall  receive  commissions  for  mak- 
ing sales  in  the  business,  a  charge 
for  making  such  sales  will  not  be 
allowed  upon  such  an  accounting. 
Gilhooly  v.  Hart,  176 

2.  Where  a  partnership   agreement 
provided  that  the  defendants,  who 
were  partners  therein,  should  con- 
tribute a  certain  amount  of  money 
as  a  "  working  capital,"   and  that 
such  capital  should  draw  interest 
at  seven  per  cent.,  and  during  the 
continuance    of    the    partnership 
business  more  capital,  was  needed, 
and  the  defendants  advanced  it  on 
the  promise   of   their  co-partner, 
that  whatever  money  they  put  in 
they  should  get  back  with  interest, 
— Held,  that  on  an  accounting  at 
the   suit  of  their  co-partner's  as- 
signee they  should  be  allowed  in- 
terest on  the  additional  money  so 
advanced,  as  well  as  on  the  amount 
originally  contributed.  ib. 

8.  Where  a  retiring  partner  who  had 
surrendered  all  the  firm  assets  to 
the  continuing  partner,  under  an 
agreement  with  such  continuing 
•partner  that  he  should  pay  all  the 
firm  debts,  notified  one  of  the  firm 
creditors  of  such  dissolution  and 
agreement  and  said  to  him,  "  Go 
and  get  your  money,  there  is 
enough  to  pay  you  :  "  Held,  that 
this  was  not  a  request  to  the  credi- 
tor to  sue  the  continuing  partner. 
Maier  v.  Canavan,  272 

4.  Where  a  retiring  partner  surren- 
dered all  the  assets  of  the  firm  at 


its  dissolution  to  the  continuing 
partner,  under  an  agreement  that 
the  latter  should  pay  the  debts  of 
the  firm,  and  notified  the  creditors. 
of  the  firm  of  such  dissolution  and 
agreement. — Held,  that  he  was 
thereafter  liable  for  the  firm  debts 
only  as  such,  and  that  a  firm  cred- 
itor who  accepted  from  the  remain- 
ing partner  his  individual  notes 
for  a  portion  of  his  debt  discharged 
the  retiring  partner  from  further 
liabilty  for  the  debt.  ib. 

5.  Where  a  husband  and  wife  had 
formed   a  partnership    and    done 
business  under  the  name  of  A.  & 
Co., — Held,  that  they  had  not  vio- 
lated the  statute  (L.  1833,  c.  281) 
to  prevent  persons  from  transacting 
business   under    fictitious    names, 
and  that  they  could  recover  in  a 
suit  in  their  joint  names  for  goods 
sold  and  delivered  by  them  in  such 
partnership  name.    Zimmerman  v. 
Erliard,  311 

6.  A  firm  may  do  business  under  the 
name  of  one  of  the  partners  alone, 
and  can  sue  in  all  their  names  on 
a  contract  made  in   the  name  of 
such  one  alone.     Martin  v.  John- 
son, 541 

7.  The  plaintiff  was  employed  by  the 
firm  of  A.  &  B.  to  procure  orders 
for   certain  machinery,  of  which 
they  were  manufacturers,  upon  the 
agreement  that  he  should  have  a 
certain  commission  on  the  amount 
of  all  orders  procured  through  him. 
The  plaintiff  commenced  negotia- 
tions with  D.  for  a  sale  to  him  of 
such   machinery,   and  while  they 
were  pending  A.  and  B.  dissolved 
partnership,  and  by  agreement  be- 
tween them  A.  assumed  (for  his 
sole  benefit)  performance  of  all  co- 
partnership engagements  thereto- 
fore entered  into  by  the  firm  and 
remaining   unperformed.      Subse- 
quently A.  formed  a   partnership 
with  C..  and  the  firm  of  A.  &  C. 
obtained    from    D.    an   order  for 
machinery  in  consequence  of  the 
original  negotiations  of  the  plain- 
tiff   with    'him,— Held,    that    the 
plaintiff  was  entitled  to  his  com- 
missions on  the  order,  and  could 
maintain    an    action     against    A. 
therefor  ;  tliat  the  fact  that  A.  had 
associated  another  person  in  the 
business  with  him  had  no  effect  on 
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his  liability,  and  that  he  was  liable 
to  the  same  extent  as  if  he  had 
gone  on  alone  in  the  business. 
Sinclair  v.  Galland,  508 

PATENT. 

See  ASSIGNOR  AND  ASSIGNEE. 
PAYMENT. 

L  Where  a  creditor  took  notes  of  his 
debtor  for  a  part  of  an  open  ac- 
count, and  credited  the  notes  on 
the  account  and  struck  a  balance 
after  deducting  them, — Held,  that 
in  the  absence  of  opposing  testi- 
mony as  to  whether  the  notes  were 
given  as  collateral  security  or  in 
payment,  the  giving  of  the  note 
suspended  the  right  to  sue  for  so 
much  of  the  open  account  as  was 
embraced  in  the  notes.  Maier  v. 
Canavan,  272 

2.  In  a  suit  to  foreclose  a  mortgage 
which  has  been  assigned  to  the 
plaintiff,  the  defendant  K.,  who 
was  the  owner  of  the  mortgage, 
swore  that  he  had  paid  $5000  on 
account  thereof ;  that  he  had  made 
this  payment  at  the  time  of  the 
purchase  of  the  mortgage  by  the 
plaintiffs,  and  had  paid  it  to  one 
L.,  the  president  of  the  plaintiff, 
upon  the  agreement  that  it  should 
be  credited  on  account  of  the  mort- 
gage. This  testimony  was  contra- 
dicted by  the  oath  of  L.,  who  swore 
that  the  $5000  was  paid"  him  for 
procuring  the  plaintiff  to  purchase 
the  mortgage  from  the  then  hold- 
ers of  it.  The  .docunlentary  evi- 
dence showed  that  on  the  purchase 
the  plaintiff  had  given  checks  for 
$45,000,  the  amount  due  on  the 
mortgage,  to  the  order  of  K.,  who 
had  endorsed  them  over  to  the  as- 
signors of  the  mortgage,  anil  that 
K.  had  then  given  to  L.  his  own 
check  for  $5000  ;  that  K.  had  at 
the  same  time  given  his  own  bond 
to  the  plaintiff  to  secure  the  pay- 
ment of  $45,000  on  the  mortgage, 
and  that  he  had  for  several  years 
paid  the  interest  on  $45,000.  The 
court  at  special  term  held  the  testi- 
mony of  K.  could  not  overthrow 
the  testimony  of  L.,  supported  by 

*  this  documentary  evidence,  and 
that  the  claim  of  payment  was  not 
established,  and  the  court  at  gen- 


eral term  refused  to  disturb  that 
decision.  The  Eleventh  Ward 
Savinys  Bank  v.  Hay,  328 

PLEADING. 

1.  Wherein  an  action  to  recover  the 
value   of    goods — house    fixtures, 
sold,  delivered,   and   set   up — 'lie 
answer  admits  the  sale,  delivery, 
setting  up  and  value  as  alleged  in 
the  complaint,  but  alleges  that  tlui 
goods  were  not  perfect,  nor  accord- 
ing to  agreement,  but  were  value- 
less ;  that  it  was  agreed  that  they 
should  bp  perfect  ;  that  if  they  had 
been  perfect  they  would  have  been 
worth  a  certain  sum,  and  claims  to 
recoup  that  sum,  the  answer  should 
be  construed  as  denying  the  deliv- 
ery, and  setting  up  of  the  articles 
agreed  upon,  and  the   affirmative 
of  the  issue  is  upon  the  plaintiff. 
The    Penhryn  Slate   Company  v. 
Meyer,  01 

2.  In  an  action  to  recover  an  unpaid 
balance   of  the  purchase  price  o/ 
goods  sold   and   delivered,   where 
the  answer  by  way  of  defence  and 
counter-claim  alleges  a  special  con- 
tract and  a  delay  in  delivery  be- 
yond the  contract  time,  and  dam- 
ages occasioned  by  such  delay,  it 
is  for  the  defendant  to  allege  and 
prove  that  his   acceptance  'of  the 
goods  was  qualified  by  a  reserva- 
tion of  the  right  to  claim  damages 
by  reason  of  the  delay  in  delivery. 
Hock  v.  Healy,  156 

3.  A  complaint  will  not  be  held  bad 
as   not  stating  facts   sufficient   to 
constitute   a   cause   of  action  -be- 
cause-it   contains  no  express  alle- 
gation that  the  plaintiff  sues  in  a 
representative  capacity,  if  the  com- 
plaint contains  the  essential  aver- 
ments  showing  that  the  plaintiff 
has  such  representative  capacity, 
and  fairly  apprises  the  defendant 
that  the  intent  of  plaintiff  is  to 
prosecute  in  such  capacity.     Car- 
diet'  v.    Thompson,  172 

4.  It  is  not  necessary  for  an  adminis- 
tratrix, suing  in  a   representative 
capacity    upon    a    non-negotiable 
note,  alleged  in  the  complaint  to 
have  been  delivered  to  her   intes- 
tate, to  allege  that  the  note  is  in 
her    possession.      The    bur.len   of 
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proof  is  upon  the  defendant  to 
show  that  the  note  has  been  parted 
with  hy  the  plaintiff  or  the  plain- 
tiff's intestate.  ib. 

5.  Where  a  complaint  alleges  facts 
showing  a  cause  of  action  at  law 
for  damages  and  such  damages  are 
prayed  lor — although  equitable 
relief  is  also  asked  for — and  the 
case  is  tried  without  objection  as 
an  equity  case,  the  court  may 
award  damages,  although  it  gives 
no  equitable  relief.  Sreley  v.  JVT. 
Y.  A'at.  Krcltaii'je  Bunk  of  N. 
Y.,  '  400 

See  WAIVER.  1. 

PROTEST. 

1.  Parties  to  an  action  will  not  be 
relieved  by  the  court  from  the  ef- 
fects of  a  stipulation  made  therein 
when  the  facts  on  which  such  re- 
lief is  asked  were  known  to  all  par- 
ties  at   the   time   of   making    the 
stipulation.   Conner  \.  Jielden,  257 

2.  The  denial  of   a  motion  made  at 
trial  term  to  postpone  the  trial  of  a 
cause,   on   the  ground   of  the  ab- 
sence of  a  material  witness,  can- 
not be  reviewed  upon  appeal  from 
an  order  made  at  special  term  by  a 
judge  oilier  than  the   judge  who 
presided  at  the  trial,  upon  'a  mo- 
tion for  a  new  trial  based  upon  af- 
fidavits alleging  surprise  and  mis- 
take.    Girandot  v.  Ko'rn,.         406 

3.  It  seem*,  that  the  only  modes  by 
which  such  refusal  of  the  court  can 

Joe  reviewed  upon  appeal  are.  either 
by  making  the  affidavits,  used  on 
the  application  fur- postponement 
a  part  of  the  record  and  appealing 
from  the  judgment,  or  by  suffering 
a" default  at  the  time  of  the  court's 
refusal  to  postpone,  and  appealing 
from  an  order  denying  a  motion  to 
open  such  default.  ib. 

4.  Where   a  plaintiff  has.    pending 
the  action,  transferred  his  interest, 
and  after  his   death  his   assignee 
desires  to  be  substituted  as  plain- 
tiff, he   must   give   notice   if  the 
motion  for  substitution  not  only  to 
the  defendant,  but  also  to  the  per- 
sonal  representatives    of  the   de- 
ceased  plaintiff.     ^IrLau'ililin    v. 
The  Mayor,  &c.,  of  New  York,  -17J. 


See  ACTION.  .3,  4,  5,  0.  7. 
DISTRICT  COURT. 

PRINCIPAL  AND  AGENT. 

1.  Where  the  secretary  of  a  savings 
bank  acted  for  the  bank  in  leasing 
certain  {remises  belonging  to  it, 
and  received  the  rent,  and  the 
lessee  was  referred  to  him  about 
matters  connected  with  the  lease, 
and  the  secretary,  with  the  knowl- 
edge and  approval  cf  the  president 
of  the  bank,  turned  off  the  Croton 
water  from  the  demised  premises, 
and  refused  !he  lessee  the  use  of 
it:  field,  thai  such  act  was  one  by 
which  the  bank  was  bound.  The 
West  Side  Suvinys  Hunk  v.  -AVo 
ton,  :3o2 

See  NEGI.IGEXCK,  8. 

R 
RECEIVER. 

1.  A  receiver  cannot  appeal  from  an 
order  removing  him,  unless  he  is  a 
party  to  the  action  in  which  he  is 
appointed.     Conner  v.  Belden,  257 

2.  In  an  action  for  the  dissolution  of 
a  partnership,   a   stipulation   was 
made  by  the  plaintiff  and  defend- 
ants, consenting  to  a  decree  of  dis- 
solution and  the   appointment  of 
the  plaintiff  and  one  of  the  defend- 
ants as.^joint  receivers,  and  they 
were  appointed  accordingly.     Sub- 
sequently, the  plaintiff  made  an  ap- 
plication to  have   a  new   receiver 
appointed  in  their  place,  and  it  was 
held,  that  the  mere  fact  that  the 

,  two  joint  receivers  were  not  able 
to  agree  as  to  the  manner  in  which 
the  trust  should  be  managed,  on 
account  of  incompatibility  of  tem- 
per and  of  their  conflicting-  inter- 
ests, was  no  ground  for  relieving 
the  plaintiff  from  the  effect  of  his 
stipulation  when  it  did  not  appear 
that  the  fund  was  in  danger.  ib. 

EEFEREE. 

1.  The  omission  of  a  referee,  before 
proceeding  to  hear  testimony  in*a 
cause,  to  take  the  oath  required  by 
statute  is  a  mere  irregularity,  and 
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a  party  proceeding  with  the  refer- 
ence without  demanding  that  the 
referee  take  the  required  oath  will 
be  deemed  to  have  waived  the 
irregularity.  The  former  rule  to 
this  effect  has  not  been  changed 
by  section  1016  of  the  Code  of  Civil 
Procedure,  except  where  there  are 
infant  parties  or  parties  not  per- 
sonally present  nor  represented  by 
counsel.  Nason  v.  Ludinyton, 

149 

RES  ADJUDICATA. 
See  IMPRISONED  DEBTORS,  4. 

S 
SALE, 

1.  Where  goods  sold  are  not  deliver- 
ed until  after  the  contract  time  for 
delivery,  and  are  then  accepted  by 
the  vendee  without  objection  on 
his  part,  he  is  deemed  to  have 
waived  all  objections  to  the  deliv- 
ery of  the  goods  after  the  time 
agreed  upon.  Bock  v.  Healy,  156 

SHERIFF. 

See  ATTACHMENT,  1,  2. 
STATUTE  OF  FRAUDS. 

1.  That  clause  of  the  Statute  of 
Frauds  (2'R.  S.  135)  which  pro- 
vides that  "  every  agreement  that 
by  its  terms  is  not  to  be  performed 
within  one  year  from  the  making 
thereof"  shall  be  void,  "unless 
such  agreement,  or  some  note  or 
memorandum  thereof,  be  in  writ- 
ing, and  subscribed  by  the  party  to 
be  charged  thereby,"  applies  only 
to  an  agreement  that  does  not  ad- 
mit of  a  valid  execution  within  one 
year.  And  therefore,  where  the 
plaintiff  made  a  verbal  agreement 
with  the  defendant  to  take  charge 
of  A.,  an  orphan,  and  provide  him 
with  all  necessaries  until  he  should 
arrive  at  the  age  of  twenty-one 
years,  in  consideration  of  which 
the  defendant  agreed  to  pay  the 
plaintiff  the  fair  value  of  the  same : 
held,  that  this  agreement  was  not 
within  the  statute  ;  that  the  agree- 
ment was  subject  to  the  contin- 
gency that  the  boy  might  die  within 


a  year,  and  that  the  payment  to 
the  plaintiff  did  not  depend  on  the 
boy's  arriving  at  the  age  of  twenty- 
one  years,  and  that  the  plaintiff, 
having  performed  his  agreement 
until  the  death  of  the  boy — which 
was  before  he  arrived  at  the  age  of 
twenty-one  years — was  entitled  to 
recover  therefor,  according  to  the 
agreement.  McK'mney  v.  McKln- 
ney,  368 

STATUTE  OF  LIMITATIONS. 
See  FALSE  IMPRISONMENT,  1,  2- 
SUBSTITUTED  SERVICE. 
See  EVIDENCE,  21. 
See  JURISDICTION,  1,  2. 

SUPPLEMENTARY    PROCEED- 
INGS. 

1.  An  order  made  in  supplementary 
proceedings   by  a  judge  who  has 
acquired  jurisdiction  to  make  it, 
which  directs  a  bank  to  pay  money 
deposited  with  it  in  the  name  of 
the  wife  of  the  judgment  debtor  to 
the  judgment  creditor,  to  be  ap- 
plied upon  his  judgment,  binds  the 
wife  who  was  a  party  to,  and  ex- 
amined in,  such  proceedings,  and 
is  a  bar  to  an  action  brought  by 
her  against  the  bank  for  the  recov- 
ery   of  the   money  so   deposited, 
and  which   has  been  paid  by  the 
bank  in  obedience  to  the   order. 
Schrauth  v.    The  Dry  Dock  Sav- 
intjs  Bank,  106 

2.  It  seems,   that  if,  upon  the  ex- 
amination, in  proceedings  supple- 
mentary to  execution,  of  a  third 
person  alleged  to  have  property  of 
the  judgment  debtor,  it  appears  by 
the  evidence  of  such  third  person 
that  he  claims  an  interest  in  such 
property  adverse  to  the  judgment 
debtor,  it  is  erroneous  to  order  such 
property  to  be   applied  upon  the 
judgment,  and  it  can  only  be  so 
applied   by  means    of    an   action 
brought  by  a  receiver  appointed  in 
such  proceedings.  ib. 

3.  A  receiver  appointed  in   supple- 
mentary proceedings  takes  only  an 
equitable  right  of  redemption  in 
chattels   mortgaged  by  the  judg- 
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ment  debtor  and  reduced  to  pos- 
session by  the  mortgagee,  before 
the  commencement  of  the  proceed- 
ings, and  cannot  maintain  an  ac- 
tion of  replevin  for  such  chattels 
against  the  mortgagee.  Campbdl 
v.  FMi,  102 

4.  An  order  in  supplementary  pro- 
ceedings requiring  the  judgment 
debtor  to  appear  and  answer  con- 
cerning his  property  lefore  the 
justice  granting  the  order,  "  or 
some  other  justice  o''  ihis  court  at 
chambers,"  specifying  place  and 
time  of  appearance,  is  not  void  or 
irregular  on  account  of  its  alterna- 
tive form.  The  words,  "  or  some 
other  justice,  &c.,"  are  merely 
surplusage.  The  Bank  for  Sav- 
ings in  the  City  of  New  York  v. 
Hope,  316 

JURISDICTION,  3. 
SURROGATE. 

1.  In  pleading  an  order  or  decree  of 
the  surrogate  of  the  city  and  county 
of  New  York,  it  is  not  necessary, 
since  the  act  of  1870  !L.  1870,  c. 
359),  to  state  the  facts  showing  the 
surrogate's   jurisdiction    to   make 
such  order  or  decree,  or  to  allege 
that  it  was  duly  made.    Beams  v. 
Gould,  384 

2.  The  statute  in 'regard  to  the  sur- 
rogate of  the  city  and  county  of 
New  York  (L.  1870,  c.  359,  §  1),  in 
regard  to  the  taking  of  objections 
for    want  of    jurisdiction   to    the 
orders  and  decrees  of  that  surro- 
gate, construed  and  applied.       ib. 

3.  The  complaint  alleged  that  the 
surrogate  of  the  city  and  county  of 
Xew  York  had  ordered  plaintiff  to 
prosecute  a  guardian's  bond,  and 
that  the   bond  had   been   by  the 
order  assigned  to  the  plaintiff  for 
that  purpose  :  held,  upon  demur- 
rer to  the   complaint  by  the  de- 
fendant, a  surety  ;  that  the  com- 
plaint in  that  regard  stated  facts 
sufficient  to  constitute  a  cause  of 
action,  since  the  court  would  as- 
sume that  the  surrogate  had  juris- 
diction to  make  the  order.  ib. 

SURVEYOR. 
See  EVIDENCE,  15. 


TRADE-MARK. 

1.  The    proprietary  right    which  a 
man  has  acquired  in  a  trade-mark, 
or  in  the  use  of  his  name,  or  in  any 
name  general  or  otherwise  which 
designates    a    particular  business 
established  and  carried  on  by  him, 
involving  what  is   known   as  the 
"good   will"  of  the  business,  is 
in   the  nature    of    property,   and 
transmissible  by  assignment  or  be- 
quest, and  will  pass  with  the  sale 
of  the  business  to  which  the  name 
or  trade-mark  is  attached,  or  under 
a  general  assignment  for  the  bene- 
fit of  creditors,  which,  by  its  terms, 
transfers   all  the  insolvent's  prop- 
erty for  the  payment  of  his  debts, 
although  it  may  not  be  specified  in 
the  schedule   annexed  to  the  as- 
signment,  or  in   the   one   which, 
under    the    General    Assignment 
Act  of  this  State,  is  subsequently 
made  out  and  filed.     Heyeman  cfc 
Co.  v.  Hcgcman,  I 

2.  A  person  may  acquire  the  right 
known  as  the  good  will  in  a  busi- 
ness, from  its  being  established  in 
a  particular  place,  from  which  he 

•  has  derived,  or  may  derive,  profit, 
and  when  there  is  attached  to  the 
business  a  name  indicating  to  the 
public  where  or  in  what  manner  it 
is  carried  on,  and  it  is  a  right  which 
will  be  protected  by  a  court  of 
equity,  even  when  he  removes  the 
business  to  another  place.  ib. 

3.  In  1827,  one  William  L.  Rushton 
established,   in  the    city   of  Xew 
York,  a  business  in  the  sale,  by 
wholesale  and  retail,  of  drugs  and 
medicines,   with  which  was  con- 
nected the  putting  up  of  medical 
prescriptions,  and  of  special  prep- 
arations known  by  names  of  his 
own  creation  or  adoption.     In  1832 
he  associated  with  him  one  Aspin- 
wall,  and  in  1843  William  liege- 
man, who  had  originally  been  in 
Rushton's  employment,  became  a 
partner  in  the  place  of  Aspinwall. 
and  continued  thereafter  to  be  a 
partner  during  several  changes  of 
proprietorship    and    of    the    firm 
name,  until  he  became  tho  princi- 
pal proprietor,  when  the  firm  name 
was  changed  to  that  of  liegeman 
&  Co.     The  firm  then  had  a  cen- 
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tral  or  principal  place  of  business 
at  No.  203  Broadway,  and  branches 
in  other  parts  of  the  city.  Wil- 
liam Hegeman  afterwards  asso- 
ciated with  him  his  son,  J.  X. 
Hegeman,  and  the  business,  as 
conducted  by  them  under  the  firm 
name  of  Hegeman  &  Co.,  had  a 
high  reputation,  which  was  largely 
due  to  the  experience,  knowledge 
and  business-like  qualities  of  AVill- 
iam  Hegeman.  The  special  prep- 
arations compounded  and  sold  by 
the  firm  were  made  up  by  assist- 
ants employed  in  the  pharmaceu- 
tical department  from  formulas  or 
recipes  which  William  Hegeman 
gave  them,  and  which  were  copied 
out  from  a  book  which  he  kept  in 
his  possession.  These  special  prep- 
arations were  distinguished  by 
special  names  with  which  that  of 
Hegeman  was  incorporated,  such 
as  "  Hegeman's  Compound  Fluid 
Extract  of  Buchu,"  and  the  label 
attached  to  them  had  on  it  a  sym- 
bol or  emblematic  trade-mark, 
which  represented  the  figure  of  an 
eagle,  with  extended  wings,  perch- 
ed upon  a  mortar  and  pestle,  with 
a  scroll  from  the  eagle's  mouth, 
containing  the  words  "  established 
1821,"  which  was  accompanied  by 
a  statement  on  the  label  that  the 
article  was  prepared  only  by  Hege- 
man &  Co.  After  the  death  of 
William  Hegeman,  the  surviving 
partner  made  a  general  assignment 
for  the  benefit  of  creditors — con- 
veying to  the  assignee  the  entire 
copartnership  property  and  effects, 
in  general  and  comprehensive 
terms,  such  as  "  all  choses  in 
action,"  and  "  all  property  and 
effects,  of  every  nature  and  de- 
scription, of  whatever  name  or 
nature,"  and  the  assignee  there- 
under sold  to  a  purchaser,  who 
paid  a  substantial  consideration 
therefor,  the  trade-mark  and  good 
will,  and  as  connected  with  it  the 
business  name,  and  "  all  prepara- 
tions, recipes,  formulas,  prescrip- 
tions, and  recipe  books,  labels, 
plates,  proprietary  rights,  and 
proprietary  articles."  After  this 
sale  the  surviving  partner,  J.  X. 
Hegeman,  associated  with  himself 
one  J.  W.  F.,  and  under  the  name 
of  Hegeman  &  Co.  opened  a  store 
at  756  Broadway,  and  sold  the 
soecial  preparations  of  the  old 


firm  of  Hegeman  &  Co.  under  the 
same  names  and  labels  that  it  had 
done  : — Held,  that  the  good  will  of 
the  busiliess,  and  the  right  to 
claim  to  be  the  successor  of  the 
firm  of  Hegeman  &  Co.,  passed  to 
the  purchaser  from  the  assignee, 
and  that  J.  X.  Hegeman,  as  sur- 
viving partner  of  that  firm,  had  no 
right  growing  out  of  his  former 
connection  with  the  partnership  to 
assume  or  hold  out  to  the  public, 
and  to  the  detriment  of  those  who 
acquired  by  purchase  all  that  re- 
mained of  the  former  firm,  that  he 
was  carrying  on  the  same  firm  and 
business,  or  to  vend  the  special 
preparations  of  that  firm  so  label- 
led and  marked  as  to  indicate  to 
purchasers  that  they  were  put  up 
and  prepared  by  that  linn,  and 
that  he  had  no  right  to  the  busi- 
ness name,  the  trade-mark,  or  to 
anything  incident  or  belonging  to 
the  firm,  except  the  use  of  his  own 
name,  of  which  he  could  not  be 
divested,  and  the  right  to  attach 
his  own  name  to  the  articles  he 
manufactured  and  owned,  but  not 
in  such  a  way  as  to  pass  them  off 
as  the  articles  manufactured  or 
prepared  by  the  firm  of  Hegeman 
&  Co.,  or  by  these  who  had  suc- 
ceeded to  that  firm,  and  also  the 
right  to  enjoy  whatever  benefit  or 
advantage  lie  might  derive  by  rep- 
resenting that  tne  business  car- 
ried on  at  756  Broadway  was  .car- 
ried on  by  a  firm,  one  of  whose 
partners  was  formerly  a  member  of 
the  firm  of  Hegeman  &  Co.  ib. 

4.  The  purchaser  from  the  assignee 
of  Hegeman  &  Co.  of  the  trade- 
mark, good  will.  &c..  sold  all  the 
rights  acquired  by  such  purchase 
to  a  corporation  (which  had  been 
formed  under  the  general  act  of 
1848.  for  the  formation  of  corpora- 
tions for  manufacturing,  Ac.,  pur- 
poses), whose  corporate  name  was 
"Hegeman  &  Co,"  and  this  cor- 
poration advertised  its  business 
under  the  style  of  "  Hegeman  & 
Co..  Chemists  and  Druggists.  203 
Broadway  only.  Xew  York,"  and 
issued  a  circular  stating  that  the 
concern  of  Hegeman  A:  Co.  had  re- 
sumed business,  and  generally  con 
ducted  the  business — in  their  deal- 
ings with  the  general  public — as  if 
it  "were  not  a  corporation,  but  a 
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continuation  of  the  old  firm  : — 
Held,  that  the  purchase  from  the 
assignee,  in  view  of  the  statutes  of 
this  State  (L.  183:],  c.  281),  against 
doing  business  in  fictitious  names, 
did  not  confer  on  the  purchaser 
the  right  to  do  business  under  the 
name  of  liegeman  &  Co. .lint  only 
as  the  successor  of  that  firm,  and 
that  the  manner  in  which  the  cor- 
poration was  doiim  business  was 
an  attempt  to  evade  the  statute, 
and  a  fraud  on  the  public,  and  that 
as  long  as  it  continued  so  to  do  a 
court  of  equity  would  not  enforce 
against  infringers  thereof  its  rights 
to  the  good  will  and  trade-mark  of 
the  old  firm  of  Ilegemam  &  Co. 

ib. 

5.  A  person  has  the  right  to  use  his 
own  name  as  a  trade-mark  to  des- 
ignate an  article  which  he  pro- 
duces and  sells,  although  another 
person  of  the  same  name  has  pre- 
viously produced  and  sold  the  like 
article  with  the  same  designation, 
and  has  made  the  use  of  the  desig- 
nation valuable.  Emjlinul  \.  The 
New  York  Publishing  Co.,  375 

TRIAL. 

1.  The  right  of  the  plaintiff,  having 
the  affirmative  of  the  issue,  to  open 
and  close  the  proofs,  and  to  reply 
in  summing  up  the  case  to  the  jury, 
is  a  strict  legal  right,  and  a  refusal 
to  allow  it  is  ground  for  reversal  of 
the  judgment.     The  Penhryn  Slate 
Co.  v.  Meyer,  01 

2.  An  error  of  the  court  in  refusing 
to  allow'the  plaintiff   to  open  the 
case  to  the  jury  is  not  cured  at  a 
later  stage  of  the  trial  by  allowing 
him  the  closing  address.  ib. 

u 

USES  AND  TRUSTS. 

1.  A  testator  left  land  to  his  t\vo  sis- 
ters to  hold  for  their  mutual  use 
and  benefit,  the  net  rents  to  be 
equally  divided  between  them,  the 
management  to  be  in  the  hands  of 
one  named  executrix,  and  on  their 
decease,  if  they  should  not  marry 
and  leave  issue,  to  go  to  the  testa- 
tor's nephews  and  nieces  and  their 
VOL.  VIII.— 38 


issue  :  held,  that  this  provision  did 
not  suspend  the  power  of  aliena- 
tion beyond  two  lives  in  being  at 
the  death  of  the  testator,  and  was 
a  valid  limitation.  McGrath  v. 
Van  titavoren.  4o-l 

2.  The    testator    further    provided, 
that  if  both  or  either  of  the  sisters 
should  marry  and  leave  issue,  that 
then  one-half  of  the  land  should 
go  to   such  issue  ;  but  if   neither 
should  many,  or  marrying  leave 
no  issue,  the  survivor  should  pay 
expenses  and  collect  rents,  and  in- 
vest the  deceased's  part  of  the  net 
rents,    which    should    be   divided, 
after  the  death  of  the  survivor  of 
the   sisters,   among   the  testator's 
nephews  and  nieces,  or  their  issue. 
And  it  was  further  provided,  that 
such  surviving  sister  should  have 
power  to  name  the  executor  or  ex- 
ecutrix to   sell  the   property,  and 
carry   into    effect   such   division  : 
held,  that  the  part  of  this  provision 
directing  accumulation  was  void  ; 
that  it  did    not,  however,    invali- 
date the  other  parts,  and  that  the 
rent  so  directed  to  be  accumulated 
went,  as  it  accrued,  to  the  nephews 
and    nieces    as    the   persons    pre- 
sumptively  entitled    to    the    next 
eventual  estate.  ib. 

3.  Held,   also,   that  the    remaining 
provision,  that  the  surviving  sis-' 
ter  was  to  have  the  management 
of.the  property  and  to  collect  the 
rents  and  pay  the  expenses  until 
her  death,  with  power  to  name  the 
executor  or  executrix  to  sell,  did 
not  create  an  express   trust,  as  it 
was  not  one  of  those  authorized  by 
the  statute:  but  that  the  intention 
of  the  testator  in  this  respect  could, 
under  other  provisions  of  the  stat- 
ute, be  carried  out  and  executed 
as  a   power   in    trust  :  held,  also, 
that    if   the  nephews    and  nieces, 
upon  the  death  of  the  first  sister, 
took  a  legal  estate  in  one-half  of 
the  same  extent  as  their  beneficial 
interest,  they  took  it  charged  with 
the   execution   of   such    power   in 
trust.  ill. 

USURY. 

1.  Where  the  payee  of  a  note  made 
to  him  for  his  accommodation  en- 
dorses it  over  to  one  who  takes  it 
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as  collateral  security,  and  advances 
upon  it  a  sum  of  money  less  than 
the  face  thereof  by  a  sum  greater 
than  the  legal  rate  of  interest  upon 
the  note  for  the  time  for  which  it 
has  to  run,  and  the  endorsee  sub- 
sequently sues  the  maker  and  en- 
dorsers on  the  note  for  the  full 
amount  thereof,  this  is  not  ev- 
idence that  the  note  was  dis- 
counted at  an  usurious  rate  of  in- 
terest. Berenbroick  \.  Stephen*, 

249 

w 

WAIVER. 

1.  Where  the  defendant  covenanted 
with  the  plaintift'to  pay  him  a  cer- 
tain sum  of  money,  provided  plain- 
tiff obtained  a  power  of  attorney, 
duly  acknowledged,  authorizing 
plaintiff  to  receive  the  money  and 
to  execute  a  bill  of  sale,  and  the 
plaintiff  procured  the  power  of  at- 
torney, which  was  acknowledged 
by  a  notary,  but  without  a  certif- 
icate of  the  county  clerk  of  the 
county  in  Vermont  where  the  ac- 
knowledgment was  made,  that  the 
notary  was  a  notary  public  of  that 
county,  and  the  defendant,  after 
examining  the  power;  told  plaintiff 
to  take  it  to  his  attorney,  and  the 
defendant's  attorney  made  no  ob- 
jection to  the  want  of  the  certif- 
icate, but  said  it  was  all  right. 
Held,  this  amounted  to  a  waiver  of 
the  certificate,  and  that  the  defend- 
ant could  not  take  advantage  of 
that  defect  in  an  action  brought 
upon  the  covenant,  for  the  reason 
that  he  or  his  attorney  should  have 
objected  to  the  want  of  certificate 
at  the  time,  so  that  the  plaintiff 
might  be  able  to  supply  that  defect. 
But  held  also,  that  the  waiver 
should  have  been  averred  in  the 
pleading  as  an  excuse  for  full  per- 
formance, and  could  not  be  given 
in  evidence  under  a  general  aver- 
ment of  the  performance  of  the 
covenant.  Edininster  v.  Cochrune, 

138 
See  DAMAGES,  3. 

WEIGHTS  AND  MEASURES. 
See  EVIDENCE,  15. 


WHARFAGE. 

1.  A  vessel  occupying  a  slip  between 
two  piers  in  the  city  of  Xew  York, 
and  confined  to  its  position  only 
by  being  fastened  to  one  of  those 
piers  and  to  the  bulkhead  between 
them,  is  not  "  lying  at  anchor"  in 
the  slip,  within  the  meaning  of  L. 
1815'),  c.   254,  so  as  to  make  such 
vessel  or  its  owner  liable  for  Avharf- 
age  for  the  use  of  the  other  ^>ier — 
a.  'public  wharf — to  which  it  was 
not  fastened.      Walsh   v.   N.    Y. 
FloatiiKj  Dry  Dock  Co.,  387 

2.  Whether,  in  case  such  vessel  so 
occupied  the  slip  as  to  practically 
exclude  other  vessels  from  the  use 
of  such  public  pier,  the  person  en- 
titled to  collect  wharfage  for  such 
use  would  have  an  .action  for  dam- 
ages  against  the  owner  of    such 
vessel,  quaere.  tb. 

8.  A  floating  dry  dock  is  a  "vessel  " 
within  the  meaning  of  that  word 
as  used  in  L.  1875,  c.  405,  relative 
to  wharfage.  ib. 


WILL. 

1.  A  testatrix  devised  all  her  real  es- 
tate to  her  husband  for  life,  and 
after  the  death  of  her  husband  to 
her  son  T.,  and  in  case  her  son  died 
before  he  became  twenty-one  years 
of  age,  unmarried,  and  without 
having  a  child  or  children,  and  her 
husband  should  have  died,  she  de- 
vised to  her  sisters  L.  and  E.  the 
estate  given  to  her  by  her  mother, 
and  in  case  either  of  said  sisters 
died  without  leaving  a  child  or 
children  then  the  "survivor"  to 
take  the  whole.  Held,  that  the 
word  "  survivor '.'  as  so  used  in  the 
will  meant  the  one  of  the  two  sis- 
ters who  survived  the  other,  and 
did  not  refer  to  their  survival  of  thu 
death  of  the  testatrix,  and  that  on 
the  death  of  die  husband,  and  of 
the  son  under  the  age  of  twenty- 
one,  unmarried  4ind  childless,  and 
of  E..  one  of  the  sisters,  also  child- 
less, the  surviving  sister  took  the 
whole  estate.  Kelso  v.  Lorillard, 

300 
See  USES  AND  TRUSTS. 
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